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TITLE  II. 

VOLUNTARY  TEANSMISSION  OF  A  PREVIOUSLY 

CONSTITUTED  FEUDAL  ESTATE. 


CHAPTER  XL 

Befobe  proceeding  to  exemplify  the  writings  to  be  made  use  of  for  Prsuminaby 
tbe  purpose  of  completing  the  disponee's  title,  we  shall  consider  those  constituting 
which  nsually  precede  the  disposition,  the  particular  terras  of  which  will  skllaSd^^  ^" 
be  better  understood  now  than  if  they  had  been  explained  before  going  porchasr. 
over  the  clauses  of  the  disposition,  and  the  mode  of  making  the  dispo- 
nee*8  right  real  by  registration  or  sasine. 

And,  in  the  first  place,  you  may  be  reminded  that,  as  a  general  rule, 
lands  cannot  be  transmitted,  neither  can  any  obligation  to  transmit 
lands  be  constituted,  without  writing.  A  verbal  agreement  to  sell  lands 
is  not  binding,  even  though  admitted,  unless  there  has  been  m  interven" 
tu»^  as,  for  example,  by  payment  of  the  price  or  part  of  it.  Neither  is 
the  power  to  contract  for  a  feu-right  of  lands  within  the  range  of  the 
authority  of  an  ordinary  manager  of  a  proprietor's  mineral  and  agricul- 
tural operations,  nor  of  the  resident  superintendent^  Whether,  if  there 
were  a  regularly  adjusted  draft,  the  authority  to  enter  into  the  feu-right 
could  be  proved  by  parole  evidence,  was  a  question  raised,  but  not 
decided,  in  Steuart's  case. 

The  preliminary  writings  we  are  now  to  consider,  though  substan- 
tially of  the  same  import,  are  very  different  in  point  of  form.  They 
consist  of — (1.)  The  Missives  of  Sale,  being  an  offer  by  the  buyer  or 
seller,  and  acceptance  thereof,  in  separate  letters  or  other  writings ;  (2.) 
Tbe  Contract,  or  Minute  of  Sale,  which  is  a  formal  deed  by  the  buyer 
and  seller  mutually ;  and  (3.)  Articles  of  Eoup  and  Sale  by  the  seller, 
with  minutes  and  enactment  of  roup  and  sale  in  favour  of  the  buyer. 

The  writings  employed  in  all  these  cases,  whatever  be  their  particu- 
lar form,  must  be  probative ;  and  they  must  be  binding  on  both  parties.' 

1  SieuMTt  9.  Joimfltoii,  17  July  1857,  19  >  Barron  v.   Rose,   23  Jan.   1794,  M. 

P.  i07J.  ^^3' 
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MiasivKs  Neither  party  is  bound  unless  both  are  so.^     In  Barron's  case,  there  was 

an  offer  and  an  acceptance ;  the  former  was  probative,  the  latter  was 
not ;  and,  one  of  the  parties  having  resiled,  there  was  found  to  be  no  sale. 

The  offer  and  acceptance  must  contain  the  elements  of  a  contract  of 
sale,  specifying,  or  containing  materials  for  clearly  ascertaining  and 
fixing,  what  are  the  lands  sold,  and  the  price.  The  consequence  of 
leaving  the  price  an  open  point  is  strongly  shown  by  a  case  where,  on 
proof  that  the  price  of  certain  superiorities  remained  unadjusted,  a  formal 
disposition  of  them,  which  had  been  granted  and  delivered,  and  also  a 
charter  and  sasine  following  thereon  in  favour  of  the  intending  purchaser, 
were  reduced.* 

The  missives  must  also  import  a  finished  obligation  on  both  sides, 
without  any  reservation  or  condition  on  the  one  side  not  assented  to  on 
the  other.  If  any  stipulation  is  made  by  one  and  not  agreed  to  by  the 
other,  there  is  loctLs  pcmitentuB,  and  the  intended  transaction  may  be 
broken  off  by  either  party,  however  far  it  may  have  been  adjusted  as  to 
other  particulars.'  The  parties,  however,  may  be  bound,  although  the 
terms  of  the  sale  be  not  specifically  fixed  by  the  missives,  provided  these 
contain  the  means  of  ascertaining  and  fixing  such  terms.  For  example, 
it  may  be  agreed  that  the  amount  of  the  price  shall  be  fixed  by  referees; 
in  which  case  the  bargain  will  be  completed,  so  far  as  to  prevent  resiling, 
*by  the  nomination  of  the  referees ;  and,  their  acceptance  and  the  reference 
being  here  part  of  a  real  contract,  the  bargain  and  reference  will  not  fall 
by  the  death  of  one  of  the  parties  before  the  amount  of  the  price  is  fixed 
by  the  referees.*  Or  there  may  be  a  condition  in  the  missives,  on  puri- 
fying which  the  sale  will  hold  good.* 

Though  it  is  not  absolutely  necessary  that  the  missives  of  sale  should 
specify  more  than  the  subjects  sold  and  the  price,  or  that  they  should 
provide  a  conclusive  mode  of  ascertaining  and  fixing  the  price,  they 
usually  do  more.  They  are  generally  in  the  form  of  letters ;  and  the 
offer,  when  made  by  the  purchaser,  is  usually  of  the  following  or  similar 
tenor : — 

The  purchaser  to  the  seller, — 

Sib,  (Place  and  Date.) 

I  hereby  offer  to  purchase  from  you  the  lands  of  A.,  as  contained 
in  the  printed  particulars  (or  plan,  or  as  the  case  may  be),  of  which  a 
copy  is  signed  by  me  as  relative  hereto. 

The  price  shall  be  £  ,  payable  at  ,  and  bearing 

interest  at  per  cent,  from  and  after  the  term  of  next, 

which  shall  be  the  term  of  my  entry  as  purchaser. 

1  Fulton  V,  Johnston,  26  Feb.  1761,  M.      Sh.  533  ;  affirmed  16  March  1S37,  2  Sh. 

8446.  &  M'L.  App.  494. 

Q  «^-  !•  TT  a  \jr     \.  ^onA  *  Earl  of  Selkirk  v.  Kasmith,  17  Jan. 

*  Stirling  V,  Honyman,  2  March  1824,       ^^^^  ^  ggy 

2  Sh.  766.  5  Earl*  ^f  Aberdeen  v.  Laird,  26  Nov. 

3  Milne  v.  Anderson,  19  Feb.  1836,  14      1823,  2  Sh.  527. 
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On  payment  of  the  price,  you  shall  grant  and  deliver  to  me  a  formal  Missiybs 
and  valid  disposition  of  the  lands,  to  be  holden  a  me  vel  de  me^  with  '  *^"^* 
clause  of  absolute  warrandice,  under  the  exception  of  current  leases,  and 
with  all  other  usual  and  necessary  clauses ;  and  along  therewith  you 
shall  deliver  to  me  a  valid  legal  progress  of  titles ;  a  search  of  incum- 
brances for  forty  years,  showing  the  record  to  be  clear  of  all  burdens ; 
and  the  leases  or  missives  of  lease  to  the  existing  tenants. 

You  shall  relieve  me  of  all  feu-duties,  casualties,  and  public  and 
parish  burdens  due  at  and  prior  to  the  term  of  my  entry,  including  the 
proportion,  corresponding  to  the  period  then  expired,  of  all  burdens 
then  current  but  not  payable  till  afterwards. 

The  expense  of  the  disposition,  including  fees  of  drawing  and  revis- 
ing, and  the  stamp-duty,  are  to  be  paid  by  us  equally. 

This  offer  shall  be  binding  on  me  for  days  from  and  after 

this  date. 

I  am,  Sir,  your  most  obedient  servant, 

{SignaiuTe,) 

The  acceptance  is  usually  annexed  to  a  copy  of  the  offer ;  in  which 
case  it  will  be  in  the  form  of  a  letter  from  the  seller  to  the  purchaser  as 
follows : — 

Sib,  {Place  and  Date.) 

I  hereby  accept  your  offer,  of  which  a  copy  is  prefixed. 
I  am.  Sir,  your  most  obedient  servant, 

{Signature) 

The  offer  and  acceptance,  in  order  to  be  probative,  must  either  be 
holograph  of  the  respective  writers,  or  tested  in  the  form  and  with  all 
the  solemnities  applicable  to  ordinary  deeds.b  The  offer,  when  made 
in  writing,  will  continue  binding  on  the  maker  during  the  period  speci- 
fied in  it,  or,  if  no  period  be  specified,  then,  as  a  general  rule,  until 
withdrawn.  But  the  withdrawal  must  be  complete  before  the  offer  has 
been  accepted.  Thus,  where  an  offer,  which  contained  no  limit  as  to 
the  time  during  which  it  should  be  binding,  was  accepted  by  a  letter 
addressed  to  the  offerer,  and  put  into  the  post-office,  the  sale  was  held 
as  concluded  ;  although  the  offerer  had,  at  the  same  time,  withdrawn  his 
offer  by  a  letter  addressed  to  the  other  party,  and  put  into  the  post- 
office,  and  both  letters  (crossing  each  other)  had  been  delivered  to  the 
parties,  respectively,  on  the  same  day.  The  acceptance  had  been  posted, 
and  so  was  out  of  the  power  of  the  acceptor,  and  constituted  a  binding 
obh'sation  on  him  before  the  withdrawal  of  the  offer  was  delivered  to  him.^ 

Some  other  points,  connected  with  the  conditions  of  offers,  will  be 

1  ThomBon  v.  James,  13  Nov.  1855,  18  D.  1. 

^  Where  there  is  to  be  an  out-and-out  sale,  the  manner  of  holding  can  now  he  a  me 
only,  and  need  not  be  expressed — See  supra,  p.  693,  note. 

l>GoJdBtoa  V.  Young,  8  December  1868,  7  Macph.  188.  It  is  sufficient  if  the 
missives  are  holograph  of  the  authorised  agents  of  the  parties ;  Whyte  v.  Lee,  22  Feb. 

1S79,  6  R.  69d See  also  Scottish  Lands  and  Buildings  Coy.  v.  Shaw,  13  May  1880,  7 

Ii.756. 


698 


LECTURES  ON  CONVEYANCING,    [be.  m.  tit.  ii. 


MnsiTBS 

OF 


MiNUTBOP 
8  A  LB. 


Obligation  to 
grant  dis- 
posinoH. 


noticed  when  we  are  on  the  subject  of  the  minute  of  sale.  I  will  only 
here  observe  that,  when  lands  are  for  sale  by  private  bargain,  or  when 
a  treaty  of  sale  is  under  consideration,  great  care  is  necessary  in  com- 
munications with  inquirers,  lest  the  seller  be  prematurely  committed 
to  sell,  or,  it  may  be,  involved  in  questions  with  more  than  one  offerer. 
In  a  case  where  lands  were  advertised  for  sale,  two  parties  wrote  to  say, 
'  What  is  the  lowest  price  you  will  take  V  The  proprietor  answered  to 
each,  *  The  price  asked  is  £  ;'  and  the  same  post  brought  him 

letters  from  both,  each  saying,  'I  accept  your  offer/  The  proprietor  had 
not  intended  his  answer  to  the  inquiries  as  to  price  to  be  an  offer ;  in 
the  view  of  sale  he  had  intended  that  any  offer  should  stipulate  as  to 
various  minor  particulars  besides  the  price.  But  there  was  no  doubt 
about  the  subjects ;  and,  had  not  one  of  the  intending  purchasers  in  the 
case  referred  to  withdrawn,  there  must  have  been  a  difficult  and  awk- 
ward legal  question  on  the  subject  To  prevent  such  a  consequence,  any 
reply  to  a  similar  inquiry,  which  is  not  intended  as  an  offer,  should  be 
guarded  with  expressions  showing  that  it  is  not  to  be  construed  as  an 
offer.  For  example,  it  may  be  said  expressly, '  This  is  not  to  be  under- 
stood as  an  offer ;'  or  words  to  the  same  effect  may  be  employed. 

I  proceed  to  consider  the  second  form  of  the  preliminary  writings, 
viz.,  the  Contract  or  Minute  of  Sale,  which  is,  in  an  enlarged  form,  to 
the  same  effect  as  the  missives  of  sale.  This  deed  is  useful  where,  from 
any  cause,  a  disposition  cannot  be  at  once  framed,  and  the  transaction 
settled.  And  it  is  often  resorted  to  where  the  transaction  is  of  con- 
siderable importance,  because  it  is  explicit  in  regard  to  all  the  particu- 
lars of  the  transaction ;  whereas  the  missives  of  sale  leave  sundry  details 
to  be  understood,  or  settled  according  to  legal  construction.  And  a 
minute  may  be  regarded  as  necessary  where  there  is  any  doubt  respect- 
ing the  right  of  the  proprietor  to  sell ;  for  example,  when  he  holds  under 
an  entail  of  doubtful  validity,  and  the  efficacy  of  which  must  be  tried 
by  the  Court  before  the  sale  can  be  carried  into  effect  When  all  is 
clear  and  simple,  and  when  the  settlement  is  to  be  at  an  early  date,  there 
is  no  need  of  a  minute,  which  is  greatly  more  expensive  than  missives. 
The  Minute  of  Sale  is  a  contract  between  the  seller  and  buyer ;  and  the 
obligations  of  the  seller  come  first 

These  are, — 

1.  On  receiving  payment  of  the  stipulated  price  at  the  term  specified 
in  the  counter  obligation  by  the  purchaser,  to  grant  and  deliver  a  valid 
and  formal  disposition  of  the  lands  to  the  purchaser  and  his  heirs  or 
assignees.  If,  after  the  price  is  due,  and  payment  thereof  is  tendered  by 
the  purchaser,  the  seller  refuses  or  delays  to  grant  the  disposition,  the 
Court  will,  on  a  suit  at  the  instance  of  the  purchaser  against  the  seller, 
and,  on  the  purchaser  paying  the  price  into  Court,  pronounce  decree  of 
adjudication  in  implement  against  the  seller ;  that  is,  the  Court  will 
grant  a  judicial  disposition  in  favour  of  the  purchaser;  and,  until  the 
price  is  due  and  payment  is  tendered,  neither  is  the  seller  bound  to  grant 


CHAP,  u.]        AGREEMENTS  FOR  SALE  OF  LAND.  699 

the  disposition,  nor  would  the  Court  pronounce  decree  of  adjudication.  Mikutb  of 
Ihe  obligations  of  the  parties  are  mutual,  and  must  be  performed  simid  ^^^^ 
ae  semel ;  and,  even  though  the  seller  has  signed  the  disposition,  and  the 
purchaser  is  in  possession  of  the  lands,  yet,  if  the  disposition  is  not 
delivered,  the  seller  will  be  preferred  as  a  creditor  over  the  lands  for  the 
price  to  the  other  creditors  of  the  purchaser, — on  the  principle  that  the 
lands  are  not  transferred  from  the  seller  until  the  disposition  by  him  is 
delivered  to  the  purchaser.^  If  the  contract  declares  that  the  sale  will 
become  void  in  case  of  non-payment  of  the  price  by  a  day  or  term 
certain,  such  declaration  will  afford  good  ground  for  annulling  the  sale 
after  such  day  or  term  has  passed.^  It  may  therefore  be  of  advantage, 
in  certain  cases,  to  introduce  an  optional  irritancy  of  the  sale,  or  decla- 
ration to  the  above  effect,  applicable  to  such  a  contingency,  so  as  to 
place  it  within  the  power  of  the  seller  to  withdraw  if  he  sees  fit.  But, 
in  the  case  of  undue  delay  in  payment  of  the  price,  the  Court,  on  the 
suit  of  the  seller,  will  declare  the  sale  void,  although  the  minute  makes 
no  express  provision  on  that  subject.^  When  the  obligation  is  to  dispone 
betwixt  and  a  day  certain,  the  day  named  is  apparently  included ;  so 
that  a  disposition  tendered  to  the  purchaser  on  that  day  would  be  held 
as  implement  of  the  condition.^ 

In  some  forms  of  the  minute,  the  obligation  undertaken  by  the  Variation 
seller  is  to  dispone,  on  receiving  payment  of,  or  security  for,  the  price.  Swute!  ^' 
But  it  is  objectionable  that  the  seller  should  become  bound  to  part  with 
his  lands  in  consideration  of  anything  short  of  actual  payment  of  the 
price.  If  he  thinks  fit  to  accept  of  security,  it  is  open  to  him  to  do  so 
without  being  bound.  It  is  the  obligation  to  accept  security  which  is 
unsuitable.  The  seller  has  the  lands  themselves ;  and  he  should  not 
bind  himself  to  part  with  them  in  consideration  of  any  other  unnamed 
security.  There  are  likewise  forms  of  the  minute  in  which  the  seller,  in 
consideration  of  the  stipulated  price,  sells  and  dispones  the  lands  to  the 
purchaser,  granting  him,  in  form,  not  a  mere  obligation  to  dispone,  but 
an  actual  disposition.  Before  the  Titles  Act  of  1858  was  passed,  such  a 
form  was  safe  and  unobjectionable,  and  involved  no  risk  to  the  seller  of 
losing  his  real  right  in  the  lands,  until  payment  of  the  price ;  because  a 
mere  disposition,  without  the  executive  clauses  of  procuratory  of  resigna- 
tion or  precept  of  sasine  (which  were  never  inserted  in  a  minute  of  sale), 
could  not,  by  itself,  be  used  by  a  purchaser  as  a  direct  means  of  divest- 
ing the  seller.  For  divesting  the  seller  infeftment  was  at  that  time 
indispensable,  and  could  be  obtained  only  in  virtue  of  one  or  other  of  the 
executive  clauses,  or  by  means  of  an  adjudication  in  implement.  And 
the  seUer  was  not  bound  to  grant  a  disposition  with  or  without  executive 
clauses,  unless  the  purchaser  had  paid  or  tendered  payment  of  the  price ; 
nor  would  the  Court,  in  the  face  of  the  seller's  opposition,  have  granted 

^  Bainlr.  Jap  and  his  Creditors,  August  ^  Black  v.  Dick,  17  May  1814,  Hnme, 

175S,  M.  14.156.  699. 

^  Young  V.  Dunn,    9  Marcli  1785,  M.  *  Cockburn    i*.    Eilward,   31    January 

14,191.  1724,  M.  640  &  2269. 
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adjudication  in  implement  in  favour  of  the  purchaser,  unless  he  had  paid 
the  price  to  the  seller  or  into  Court.  It  may  be  that,  notwithstanding 
the  Titles  Acts,  the  seller  would  be  equally  safe  until  actual  payment  of 
the  price  should  take  place,  even  if,  by  the  contract  of  sale,  he  should 
'  sell  and  dispone '  the  lands ;  as  undoubtedly  it  is  not  the  meaning  of 
the  contract  that  he  should  be  divested  before  the  price  is  actually  paid. 
But,  as  the  Titles  Acts  dispense  with  precepts  of  sasine,  and  give  such 
powers  as  might,  in  certain  circumstances,  authorise  the  expeding  of  a 
notarial  instrument  upon  the  conveyance  contained  in  a  contract  of  sale, 
it  seems  advisable  to  avoid  words  of  actual  disposition  in  the  contract, 
and  merely  to  grant  an  obligation,  on  payment  of  the  price,  to  dispone. 
This  is  all  that  any  purchaser  has  an  interest  to  ask;  and,  under  a 
contract  framed  in  that  way,  until  the  price  is  actually  paid  all  claim 
to  a  real  right  on  the  part  of  the  purchaser  will  be  excluded.^ 

The  leading  clauses  to  be  contained  in  the  disposition  by  the  seller 
to  the  purchaser  are  set  forth  in  the  obligation  we  are  now  considering, 
and  these  are — ^the  manner  of  holding,^  procuratory  or  clause  of  resigna- 
tion,b  assignation  to  writs,  and  clause  of  delivery  of  writs ;  assignation 
to  rents;  clause  of  absolute  warrandice,  under  the  exception  of  feu-rights 
and  tacks  if  any ;  and  obligation  on  the  seller  to  relieve  the  purchaser 
of  all  public  and  parochial  burdens,  taxes,  etc.,  due  at  and  prior  to  the 
term  of  the  purchaser's  entry.  The  form  and  import  of  these  clauses 
have  been  already  examined.^ 

The  seller  must  be  in  a  position  to  convey  to  the  purchaser  the  sub- 
jects contracted  to  be  sold ;  and  in  case  of  a  substantial  error  in  regard 
to  the  seller's  right  to  these  subjects, — in  case,  for  example,  a  third  party 
has  a  preferable  right  to  a  material  portion  of  the  subjects,  and  there  is 
a  substantial  error  as  to  the  identity  of  the  subjects  contracted  about, — 
the  sale  will  be  reduced.*  The  seller,  moreover,  is  bound  to  convey  the 
precise  subject  sold;  and^in  the  case  of  a  town-feu,  where,  in  consequence 
of  an  alteration  of  plan,  the  exact  area  sold  could  not  be  conveyed,  the 
purchaser  was  held  free,  and  not  bound  to  accept  what  was  called  an 
equivalent.'  Again — where  the  missives  of  sale  described  the  property 
sold  as  *my  property  at  A./  without  referring  to  any  reservations,  restric- 
tions, or  conditions  affecting  the  same,  and,  after  the  seller  had  brought 
an  action  of  implement  against  the  buyer,  the  seller's  title  was  found  to 
be  subject  to  a  reservation,  in  favour  of  the  superior,  of  mines  and 
minerals,  power  to  make  roads,  etc.,  and  also  to  certain  restrictions  in 
regard  to  building — the  contract  of  sale  was  held  not  binding  on  the 
purchaser,  inter  alia,  because  he  was  taken  to  be  ignorant  of  the  reser- 

^  See  euproj  chap.  I.  of  this  title.  ^  Earl  of  Moray  v,  Pearson,  1 1    June 

*  Hamilton  v.  Western  Bank  of  Scotland,       1842,  4  D.  141 1 . 
12  June  1861,  23  D.  1033. 


^  This  objection  to  the  form  of  Minute  specified  in  the  text  holds  equally  good 
under  the  Acts  of  1868  and  1874. 

b  These  clauses  need  not  now  be  specified,  or,  if  the  manner  of  holding  is  expressed, 
it  should  bear  to  be  a  me  ouly — see  sujira^  p.  693,  note. 
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vations,  etc,  at  the  time  of  the  exchange  of  the  missives.^     The  Lord  Minute  of 
Ordinary  (Cockburn)  held  that  the  subjects  sold  were  the  lands  without  ®^^"^ 
any  reservation,  and  that  the  seller  could  not  convey  the  subjects  sold, 
because  he  held  them  only  under  reservations* 

These  cases  show  the  importance  of  exhibiting  the  seller's  titles,  and  Titles  should 

BB  KXHIlilTBI) 

fomisbing  to  the  buyer  full  information  on  all  important  particulars,  before 
before  the  bargain  is  formally  concluded.  baboain  made. 

The  seller  is  not  in  all  cases  bound,  without  express  stipulation,  to 
grant  the  disposition  in  favour  of  a  third  party,  though  required  to  do  disposition  to 
so  by  the  party  who  has  contracted  with  him.  In  a  case  where  a  party  ^^^^^^ 
allied  that  missives  of  feu  to  him,  as  for  himself,  wei*e  truly  entered 
into  by  him  as  a  trustee  only,  the  seller  was  found  not  bound  to  grant 
the  charter  to  the  alleged  beneficiaries,  because  there  was  no  proof  that 
he  knew  of  the  alleged  trust,  or  contracted  with  the  party  as  a  trustee.^ 
This  was  a  very  special  case,  however ;  and  I  apprehend  that,  where  a 
fee  already  existing  is  to  be  transferred  to  a  new  owner,  the  seller  is 
bound  to  grant  the  disposition  to  the  purchaser's  assignees,  if  required, 
unless  he  can  show  good  reason  for  objecting  to  do  so.  The  seller,  more- 
over, is  not  bound  to  dispone  the  lands  to  the  purchaser  to  be  holden  a 
mevd  de  me,  when  he  has  an  interest  in  granting  an  a  me  holding  only, 
and  there  is  no  stipulation  in  the  missives  of  sale  to  the  effect  tidat  he 
is  to  convey  with  an  alternative  holding.^  b  Jn  Miller's  case  the  pur- 
chaser of  a  villa-feu,  burdened  with  a  feu-duty  of  considerable  amount, 
raised  an  action  of  damages  against  his  agent  for  accepting  a  disposition 
from  the  seller  containing  an  a  me  holding  only,  and  procuratory  of 
resignation,  and  not  containing  precept  of  sasine ;  and  as  the  purchaser 
founded  on  the  single  plea  that  the  seller  was  bound,  if  required,  and  as 
matter  of  course,  to  grant  a  disposition  with  alternative  manner  of  hold- 
ing, the  Court  dismissed  the  action.  The  Judges  in  the  Inner  House 
appear  to  have  held  that,  in  the  absence  of  special  stipulation,  a  seller  is 
not  bound  to  grant  a  disposition  with  alternative  manner  of  holding,  but 
only  such  a  title  as  will  enable  the  purchaser  to  place  himself  in  the 
same  position  with  the  seller.  But  from  the  note  of  Lord  Wood, 
Ordinary,  it  appears  that  the  purchaser's  entry  with  the  superior  had 
been  contemplated  prior  to  the  sale,  and  that  it  was  of  importance  to  the 
seller  that  the  purchaser  should  enter,  as  without  his  doing  so  the  seller 
would  have  remained  vassal,  and  personally  liable  for  the  feu-duty ;  and 
the  decision  should  not  be  regarded  as  settling  that  the  seller,  when  he 
has  no  interest  to  do  so,  can  refuse  to  grant  an  alternative  manner  of 
holding.  But  the  case  shows  the  importance  of  express  stipulation  in 
the  contract  of  sale,  as  to  the  manner  of  holding,  whatever  that  is  to  be.^ 

1  Robertson  t*.  Kutherford,  27  Nov.  1S41,  4  D.  12L. 

*  CampbeU  v.  Steele  &  Lang,  as  reversed,  23  May  1826,  2  WiL  &  Sh.  App.  334. 

3  Miller  v.  Young,  1  Dec.  1843,  6  D.  149. 

*  See  also  Whyte  v.  Lee,  22  Feb.  1879,  6  R.  699. 
b  See  itupra,  p.  693,  note. 
^  See  tupra,  p.  697,  note  *. 
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2.  We  have  next  an  obligation  by  the  seller  to  deliver,  along  with 
the  disposition  to  the  purchaser,  a  sufficient  legal  title  to  the  landa  It 
is  very  convenient  to  append  to  this  clause  the  nomination  of  some  one, 
or  of  two  or  more  individuals  in  succession,  who  shall  judge  of  the 
sufficiency  of  the  titles,  in  case  the  parties  cannot  agree  betwixt  them- 
selves on  that  point.  The  addition  to  the  clause  for  that  purpose  is  in 
these  words : — '  and  that  to  the  satisfaction  of  A.,  whom  failing,  of  B.,  in 
'  the  event  of  the  parties  not  agreeiDg  betwixt  themselves  as  to  the  suffici- 
'  ency  of  the  title-deeds  offered  by  the  seller. '  An  agreement  of  this  nature 
may  save  much  time  and  trouble.  The  titles  to  be  delivered  must  extend 
to  a  valid  legal  or '  prescriptive  progress,'  as  it  is  called ;  and  some  expla- 
nation is  necessary  as  to  the  meaning  of  the  obligation  so  expressed. 

The  prescription  we  have  here  to  consider  is  the  long  prescription  of 
forty  years,  introduced  by  the  Act  1617,  cap.  12,  which  enacts  that 
'  whosoever  his  Majestie's  leiges,  their  predecessors  and  authors,  have 

*  brooked  heretofore,  or  shall  happen  to  brook  in  time  comming,  by 

*  themselves  their  tennents  and  others  having  their  rights,  their  lands, 
'  barronies,  annuelrents,  and  other  heritages,  by  vertue  of  their  heritable 

*  infeftments,  made  to  them  by  his  Majestic  or  others  their  superiors  and 
'  authors,  for  the  space  of  fourty  yeares,  continually  and  together,  foUow- 
'  ing  and  insuing  the  date  of  their  saids  infeftments,  and  that  peaceably, 
'  without  any  lawful  interruption  made  to  them  therein  during  the  said 
'  space  of  fourty  yeares,  that  such  persons,  their  heirs  and  successours, 
'  shall  never  be  troubled,  persued,  nor  inquieted  in  the  heritable  right  and 

*  property  of  their  saids  lands  and  heritages  foresaids  ...  by  any  person 

*  pretending  right  to  the  same  by  vertue  of  prior  infeftments  publicke 
'  or  private,  nor  upon  no  other  ground,  reason,  or  argument  competent 

*  of  law  except  for  falsehood :  Providing  they  be  able  to  shew  and  pro- 

*  duce  a  charter  of  the  saids  lands  and  others  foresaids  granted  to  them 
'  or  their  predecessors  by  their  saids  superiors  and  authors  preceeding 
'  the  entry  of  the  saids  fourty  yeares'  possession,  with  the  instrument 
'  of  seasing  following  thereupon ;  or,  where  there  is  no  charter  extant, 
'  that  they  shew  and  produce  instruments  of  seasing,  one,  or  moe, 
'  continued  and  standing  together  for  the  said  space  of  fourty  yeares, 
'  either  proceeding  upon  retours  or  upon  precepts  of  dare  constat.'  But, 
in  the  course  of  the  prescriptive  period,  the  years  of  minority  shall 
noways  be  counted  against  any  one.^ 


*  The  34th  Bection  of  the  Act  of  1874  enacted  the  following  changes  on  the  law  as 
to  the  poaitiye  prescription : — 

(1.)  Possession  for  twenty  years  continually  and  together,  and  that  peaceably,  without 
any  lawful  interruption  during  that  space,  following  upon  any  ex  facie  valid  irredeem- 
able title  to  an  estate  in  land  recorded  in  the  appropriate  Register  of  Sasines,  is  for  the 
purposes  of  the  Act  of  161 7f  cap.  12,  to  be  equivalent  to  possession  ior  forty  years  by 
virtue  of  heritable  infeftments,  for  which  charters  and  instruments  of  sasine  or  other 
sufficient  titles  are  produced  according  to  the  provisions  of  the  last-mentioned  Act 

(2. )  Such  possession  so  continuing  for  thirty  years,  and  foUowing  on  such  recorded 
title,  will  be  sufficient  to  bar  all  pleas  of  minority  or  non  vaUna  agere  at  the  instance  of 
those  against  whom  the  prescription  is  used  and  objected. 
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The  prescriptive  title  thus  depends  for  its  efficacy  on  Statute  ;  but  Minutk  of 

the  condition  of  land-rights  would  have  been  very  hopeless,  if,  notwith-  ^^^' 

standing  continuous  and  uninterrupted  possession  during  the  prescrip-  p^^^^^^ " 
tive  period,  in  virtue  of  titles  complete  and  correct  in  form,  it  had  been 
still  open  and  competent  to  inquire  as  to  defects  in  the  earlier  progress. 
We  cannot,  therefore,  fail  to  regard  the  Act  introducing  the  law  of 
prescription  as  an  instance  of  the  most  sound  practical  legislation.  In 
the  words  of  the  first  Lord  Meadowbank, '  it  has  been  productive  of 
immense  tranquillity.' 

In  order  to  instruct  a  prescriptive  progress  as  to  subjects  which  have 
been  feudalised,  there  must,  in  all  cases,  be  an  instrument  of  sasine 
recorded  upwards  of  forty  years  before  the  plea  of  prescription  is  urged.* 
If  such  instrument  be  in  favour  of  an  heir,  and  follow  on  a  retour  or  Title  of  an 
precept  of  dare  constat  (warrants  exclusively  in  favom*  of  heirs),  it  is  not  ^^'^ 
necessary  to  produce  these  warrants,  nor  even  to  instruct  that  there 
existed  a  retour  or  precept  of  dare  constat  otherwise  than  by  the  tenor 
of  the  sasine  itself.^  And  if  the  plea  is  urged  by  the  heir  himself  who 
produces  the  sasine,  and  such  heir  has  been  in  possession  during  the 
whole  forty  years,  the  recorded  instrument  of  sasine  in  his  favour,  by 
itseK  alone,  instructs  the  prescriptive  title.  There  is  no  need  of  any 
further  writing  for  that  purpose ;  and  objections  to  the  precept,  or  other 
warrant,  which  would  be  fatal  if  stated  within  the  forty  years,  are 
excluded  by  the  lapse  of  that  period  of  time ; — for  example,  the  objec- 
tion that  the  precept  was  not  granted  by  the  true  superior;^  or  that 
sasine  on  the  precept  of  dare  constat  was  not  passqd  until  after  the 
death  of  the  superior  who  had  granted  the  precept.^ 

Where  the  lands  are  held  by  burgage  tenure,  sasine  in  favour  of  an 
heir,  given  more  Jmrgi  by  hasp  and  staple,  and  which  has  no  written 
warrant,  has  been  held  a  good  title  on  which  to  plead  prescription, 
though  not  mentioned  in  the  Act  of  1617.  Such  sasine  proceeds  on  a 
cognition  and  service  of  the  heir  before  the  bailie  who  gives  it,  and  is 
really  equivalent  to  sasine  on  retour  or  precept  of  dare  constat} 

If  the  instrument  of  sasine,  recorded  beyond  the  forty  years,*  be  in  title  of  a 
flavour  of  one  who  has  acquired  as  a  disponee,  and  not  as  an  heir,  then 
it  is  necessary  to  produce,  as  the  foundation  of  the  prescriptive  title,  not 
only  such  recorded  instrument  of  sasine,  but  likewise  the  disposition,  or 
other  warrant,  on  which  it  proceeded.^  And  if  such  disposition  was  not 
in  favour  of  the  party  himself  in  whose  favour  the  recorded  instrument 
of  sasine  was  expede, — that  is,  if  such  party  was  not  the  grantee  of  the 
disposition,  but  his  heu*  or  assignee,  having  right  to  the  disposition  by 

^  Stair,  ii.   12.  15;  Erakine,  iii.  7.  4 ;  '  Purdie  v.   Lord  Torphichen,   9  Nov. 

and  Earl  of  Argyle  v.  Laird  of  M'Naughton,  1739,  M.  10,796. 

15  Feb.  1671,  M.  10,791.  *  Ker  ».  Abemethy,    28  Nov.  1706,  M. 

>  Miller  v.  JDickaon,  7  Feb.  1766,   M.  10,813 ;  Erakine,  iii.  7.  5. 

10,937.  ^  Erakine,  iii  7.  4. 


See  preceding  note. 
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service  or  assignation, — ^there  must  be  produced  not  merely  the  disposition 
and  recorded  instrument  of  sasine,  but  also  the  intermediate  connecting 
titles.^  But  here  again,  as  in  the  case  of  the  heir,  if  the  plea  is  urged 
by  the  party  himself  who  produces  the  recorded  sasine  and  its  warrant  or 
warrants,  and  such  party  has  been  in  possession  during  the  whole  forty 
years,  the  disposition  and  recorded  instrument  of  sasine,  with  the  con- 
necting links,  if  there  are  any,  will  instruct  a  complete  prescriptive  title  * 

Within  the  forty  years  b  it  would  be  competent  to  plead  that  a  dis- 
position, on  which  prescription  was  founded,  proceeded  a  nan  domino, 
— as,  for  example,  from  a  mere  liferenter  or  a  heritable  creditor.  But 
if,  in  other  particulars,  the  requisites  of  the  Act  are  satisfied,  such 
objection  would  be  absolutely  excluded  after  the  lapse  of  the  forty 
years.^  ^  In  fact,  as  remarked  by  Lord  Braxfield,^  *  it  is  the  great  pur- 
'  pose  of  prescription  to  support  bad  titles:  good  titles  stand  in  no  need  of 
prescription.'  And  the  party  pleading  prescription,  on  a  title  sufficient 
in  itself  to  form  a  foundation  for  and  to  support  the  plea,  is  not  bound 
to  produce  the  prior  investiture,  even  if  extant*  In  Munro's  case  it  was 
alleged  that  the  prior  title  was  subject  to  a  right  of  redemption,  which 
ought  to  have  been  inserted  in  the  titles  founded  on  as  supporting 
the  plea  of  prescription ;  but  the  Court  would  not  order  production  of 
the  prior  title,  there  being  a  subsequent  prescriptive  title  without  it. 

If,  however,  within  the  forty  years,h  the  lands  have  passed  to  heirs, 
such  heirs,  if  they  have  completed  their  titles,  must  produce  their  retours, 
or  decrees  of  service,  or  precepts  of  dare  constai,  recorded  or  followed  by 
recorded  sasines,  or  by  notarial  instruments  where  such  are  competent. 
If  the  heir  has  made  up  no  title,  and  has  been  possessing  on  apparency, 
he  can  plead  prescription  in  virtue  of  his  predecessor's  title,  and  of  his 
own  right  as  apparent  heir.  If  he  be  really  the  heir,  it  is  not  essential 
that  his  own  title  shall  be  completed  by  recorded  sasine,  or  its  equivalent, 
in  order  to  let  in  the  plea  of  prescription  on  his  part.^  It  is  essential  that 
the  possession  on  whiclj  prescription  is  pleaded  shall  be  in  virtue  of  a 
recorded  sasine,  with  its  warrant  or  warrants  if  in  favour  of  a  disponee, 
or  a  series  of  recorded  sasines,  with  their  warrants  (except  that  the  first 
in  date,  being  that  which  goes  beyond  the  forty  years,b  will  stand 
without  its  warrant  if  in  favour  of  an  heir) ;  but  though  the  heir,  in  the 
case  here  supposed,  is  not  himself  infefb,  he  is  not  possessing  without 
infeftment.    He  is  possessing  on  his  predecessor's  recorded  infeftment^ 


^  Maconochie  v.  Governors  of  Trinity 
Hospital,  29  May  1S52,  14  D.  813. 

*  Duke  of  Buccleuch  v.  Cunynghame, 
SO  Nov.  1826,  5  Sh.  57. 


3  Scott  V,  Stewart,  10  Aagaat  1778, 
Hailes,  811. 

*  Munro  v.  Munro,  19  May  1812,  F.  C. 

^  Caitcheon  v.  Raoisay,  22  Jan.  1791,  M. 
10,810,  and  Miller  v.  Dickson,  9upra, 


^  '  Any  ex  faxAe  valid  irredeemable  title  to  an  estate  in  land,  recorded  in  the 
'  appropriate  Register  of  Sasines,  shaU  be  suflScient  foundation  for  prescription/ — Sect. 
34  of  the  Act  of  1874  ;  see  also  mprd^  p.  702,  note  b. 

b  See  wpro,  p.  702,  note  b. 

^  There  is  now  no  such  thing  as  possession  on  apparency ;  Act  of  1874,  sect.  9; 
and  M'Adam  v.  M*Adam,  15  July  1879,  6  B.  1256. 
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Disponees  who  have  acquired  during  the  forty  years  *  must  produce  Minute  op 

not  only  their  recorded  sasine,  or  a  notarial  instrument  where  such  is       ' 

(X)mpetent,  but  also  the  warrant  or  warrants  of  the  sasine  or  notarial  Pmscriptive 

^  .  ,  PROGRESS. 

mstrument,  or  the  warrant  or  warrants  themselves  with  registration  as 
equivalent  to  sasina  It  has  not  been  decided  that  a  disponee  can  plead  May  uninpkpt 
prescription,  without  being  himself  infeft  or  registered.  But  he  seems  possess  on 
entitled  to  ascribe  his  possession  to  his  author's  infeftment,  as  much  as  ^^p^iment? 
an  heir  to  his  predecessor's.^  At  all  events  there  seems  no  authority  in 
any  of  our  institutional  writers,  or  in  any  decision,  for  the  statement  that 
the  interval  (between  the  date  of  the  conveyance  in  favour  of  the  dis- 
ponee, and  the  registration  thereof,  or  of  his  infeftment  thereon)  is  to  be 
discounted,  in  reckoning  the  years  of  prescription.  The  disponee  of  the 
heir,  equally  with  the  heir  himself,  can  count  the  years  of  the  heir's 
possession  on  apparency ;  and,  in  a  question  of  prescription,  the  disponee 
of  a  disponee  appears  entitled  to  ascribe  his  possession  to  his  author's 
recorded  infeftment,  so  long  as  he  has  not  himself  completed  a  real  right 
by  recorded  sasine  or  its  equivalent.  All  that  seems  necessary  is,  that 
the  title  which  forms  the  foundation  of  the  plea  be  ex  facie  suf&cient  to 
exclude ;  and  that  there  be  a  correct  and  complete  series  of  titles  connect* 
ing  the  party  who  pleads  prescription  therewith  :^  and  such  party  has 
been  allowed  to  complete  his  title,  and  produce  it,  even  after  litigiosity, 
— ^thatis,  when  his  title  had  become  the  subject  of  judicial  discussion.^ 

Where  the  plea  of  prescription  is  founded  on  a  decree  of  adjudication  Prescription 
in  security  and  for  payment  of  debt, — that  is,  a  judicial  disposition  of  adjuiScation 
lands  in  favour  of  a  creditor  in  security  and  for  payment  of  his  debt, —  ^^^  °*^''- 
it  is  to  be  kept  in  view  that  the  lands  are  redeemable  by  law,  by  the 
debtor,  on  payment  of  the  debt,  within  ten  years  from  the  date  of  the 
decree ;  a  period  technically  known  as  the  '  legal,'  that  is,  the  legal  term 
of  reversion.     But,  if  the  decree  be  followed  by  charter  and  recorded 
sasine,  and  possession  for  forty  years  after  the  term  when  the  legal  right 
of  redemption  expires,  the  right  of  redemption  is  excluded  by  the  nega- 
tive prescriptioa    The  charter  and  recorded  sasine,  though  redeemable 
in  their  terms,  then  become  irredeemable ;  the  right  of  redemption  being 
a  personal  claim,  which  is  cut  off  if  not  enforced  during  the  years  of 
prescription.*    But,  if  the  decree  of  adjudication  is  followed  only  by 
possession,  it  continues  a  mere  redeemable  right.     It  is  no  better  than 
an  ordinary  disposition  without  sasine.^  ^ 

^  Stair  and    Erakine,   as    above ;    and  *  Gaitcheon  v,  Ramsay,  before  cited ; 

Earl  of  Argyle's  case,  before  cited.  BeU's  Principles,  2012. 

«  Waddell  v.  PoUock,  19  June  1828,  6  ^  Ormiston  v.  HiU,  7  February  1809, 

Sh.  999.  F.  G. ;  Stewart  v.  Lindsay,  26  Nov.  1811, 

3  Crawfurd  v.  Durham,  20  Dec.  1822,      1  Bell's  Gomm.  706. 
F.  C.  

*  See  supra,  p.  702,  note  b. 

bA  feudal  title  is  now  acquired  by  recording  the  decree  of  adjudication,  with 
warrant  of  registration  in  favour  of  the  adjudger,  in  the  Register  of  Sasines — sect.  62 
of  the  Act  of  1874.  The  recorded  decree  is  equivalent  to,  and  comes  in  place  of,  the 
decree,  charter  of  adjudication,  and  recorded  sasiue,  formerly  required,  and  possession 
upon  it  will  have  the  same  effect  as  possession  on  the  charter  and  sasine. 
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The  Act,  in  its  terms,  relates  only  to  titles  completed  by  charter,  or 
other  warrant,  and  recorded  sasine ;  but  there  are  cases  where  sasine  is 
not  necessary, — as,  for  example,  that  of  an  unfeudalised  right  of  patron- 
age, or  an  allodial  subject  In  these,  the  plea  of  prescription  may  com- 
petently be  founded  on  a  disposition,  decree  of  adjudication,  or  other 
personal  title,  without  sasine,  but  followed  by  uninterrupted  possession 
for  forty  years ;  or,  in  the  case  of  a  decree  of  adjudication  for  debt,  for 
forty  years  after  expiry  of  the  legal  right  of  redemption. 

In  all  cases,  the  writings  founded  on  must  be  free  of  intrinsic  ob- 
jections ;  for  example,  any  charter  or  disposition,  forming  part  of  the 
legal  progress,  must  be  probative.  An  instrument  of  sasine  in  the  old 
form  must  bear  delivery  of  the  appropriate  symbols,  and,  in  both  the  old 
and  the  new  forms,  must  be  duly  authenticated  And,  where  a  decree 
of  adjudication  against  a  married  woman  is  founded  on,  such  decree 
must  be  against  her  husband  for  his  interest,  as  well  as  against  her.  It 
has  been  decided  that  the  extract  of  a  recorded  sasine  is  not  a  good  title 
on  which  to  plead  prescription.^  Professor  Bell  doubts  the  soundness 
of  this  judgment;*  and  Mr.  Duflf  suggests  that  the  ground  of  the  pre- 
scription is  the  register,  not  the  extract ;  and  that,  by  means  of  the 
register,  the  tenor  of  the  instrument  of  sasine  may  be  proved*  Accord- 
ingly, in  Cumming's  case,  the  tenor  of  the  sasine  was  allowed  to  be 
proved  If,  therefore,  the  principal  instrument  of  sasine  be  lost,  it  would 
apparently  be  necessary,  in  establishing  a  prescriptive  title,  to  prove  the 
tenor  of  it ;  that  is,  to  bring  au  action  in  the  Court  of  Session,  in  which 
the  form  and  words  of  the  whole  instrument,  from  beginning  to  end,  are 
proved  to  the  Court ;  and  the  Court's  decree  containing  a  copy  of  the 
instrument  is  declared  to  be  of  equal  eflfect  with  the  principal  instru- 
ment. The  leading  distinction  between  such  a  decree,  and  the  extract 
of  an  instrument  of  sasine  (as  connected  with  the  plea  of  prescription), 
appears  to  be  that,  whereas  the  decree  is  declared  by  the  Court  to  be  of 
equal  force  with  the  principal,  even  in  cases  of  improbation,  the  extract 
from  the  register  of  sasines  is,  by  the  Acts  introducing  the  registers, 
declared  not  to  be  of  force  in  such  cases.  If  improbation,  therefore,  be 
attempted,  the  extract  cannot  be  founded  on  in  support  of  the  sasine. 
The  decree  of  proving  the  tenor  is  thus  in  all  respects  equivalent  to  the 
principal,  whilst  the  extract  from  the  register  of  sasines  in  the  above 
important  particular  is  not ;  and,  as  the  Act  introducing  prescription 
expressly  requires  sasine  as  the  title,  or  the  foundation  of  the  title,  of  the 
party  stating  the  plea,  the  requirements  of  the  Act  are  not  satisfied  with 
what  is  less  than  a  full  equivalent  to  a  principal  instrument  of  sasine. 

As  regards  the  period  of  possession,  the  years  of  minority  of  any  party 
against  whom  prescription  is  pleaded  are  to  be  deducted**    But,  when 


1  Conuning    v,    Irving,   19    November 
1680,  M.  10,785. 
*  BeU*8  Principles,  2010. 


3  Duff's  Feudal  Conveyancing,  p.  175. 
«  Blair  v.  Shedden,   6   Dec.   1754,  M. 
11,150. 


*  See  8upra,  p.  702,  note  h. 
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prescription  is  running  against  an  entail,  it  is  the  minority  of  the  heir  Minittb  of 

in  possession  only,  not  of  any  substitute  heir,  that  is  to  be  taken  into  ^^"* 

account    The  heir  in  possession,  as  fiar  of  the  estate,  represents  the  p^qr^'^" 
whole  body  of  the  heirs  as  to  that  matter.^ 

The  possession,  however,  must  be  of  the  highest  description  of  which  description 
the  subject  is  capable.  Thus  in  the  case  of  a  salmon-fishing,  i^jj^  ®^  ^"^^'^i^^- 
exercise  of  the  right  must  be  by  net  and  coble  where  ptacticable.'  And 
in  the  case  of  the  patronage  of  a  parish,  a  single  act  or  exercise,  though 
the  minister  presented  shall  have  enjoyed  the  benefice  for  more  than 
forty  years,  does  not  conclusively  let  in  the  plea ;  because,  in  such  case, 
without  at  least  two  consecutive  acts,  there  is  not  continiied  possession 
on  the  part  of  the  patron.*  * 

There  must  be  both  a  regular  and  valid  title,  or  progress  of  titles,  and 
forty  years'  continued  possession  in  virtue  thereofch  The  proprietor  of  a 
burgage  tenement  sold  and  disponed  one  storey  of  it  in  1792,  but  the 
purchaser  did  not  take  infeftment  In  1793,  the  proprietor  disponed 
gratuitously  to  his  wife  the  whole  tenement,  without  excepting  the  storey 
previously  sold;  and  his  wife  was  infeft  in  the  whole  in  1794.  The 
purchaser  of  the  storey  died ;  and  in  1837  his  heir  obtained  himself  infeft 
in  said  storey,  in  virtue  of  the  disposition  granted  to  his  predecessor  in 
1792,  and  his  own  service  as  heir;  and  he  and  his  predecessor  possessed 
the  said  storey  from  1792  until  1860  without  interruption.  In  the 
meantime,  the  wife's  right  passed  in  1853  to  a  singular  successor,  who 
was  duly  infeft  in  the  whole  tenement.  Some  years  afterwards  he 
endeavoured  to  remove  the  heir  of  the  purchaser  of  1792  from  the  storey 
then  purchased.  But  the  Court  held  that  neither  party  had  acquired  a 
title  by  prescription ;  and  that  the  title  of  the  heir  of  the  purchaser  of 
1792  was  preferable  as  in  right  of  an  onerous  disponee,  while  the  original 
disposition  by  the  common  author  to  his  wife  granted  in  1793  was 
gratuitous.* 

The  possession  must  be  continued  and  uninterrupted  for  the  full  Possession  of 
space  of  forty  years.  ^  For  example,  in  the  case  of  a  right  of  salmon-fish- 
ing, possession  for  ten  years,  with  discontinuance  for  the  next  ten  years, 
and  so  on  during  four  similar  periods,  would  apparently  not  found  the 
plea  of  prescription,  notwithstanding  that  the  possession  extended  to 
forty  years  in  the  whole  ;h  because  it  was  not  continued  and  uninterrupted 
during  forty  years  consecutively.  This  is  a  matter  of  considerable  im- 
portance, especially  in  connection  with  the  claim  to  a  right  of  salmon- 
fishing  founded  on  titles  which  contain  only  fishings  generally,  not 

1  M'Dougal  r.  M'Dougal,  10  July  1740,  ^  MacdoneU  v.  Duke  of  Gordon,  26  Feb. 

M.   10,953  ;   and  Mackny  v.   Dalrymple,  1S2S,  6  Sb.  600. 
23  Nov.  1798,  M.  11,171. 

*  Duke  of  Sutherland  v,  Robs,  11  June  ^  Andersons  v.  Lows,  13  Nov.   1863,  2 

1836,  14  Sh.  960.  Macph.  100. 

>  This  point  has  been  rendered  unimportant  by  the  abolition  of  patronage  —37  &  38 
Vict  cap.  82. 

b  See  eupra,  p.  702,  note  b. 
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expressly  scUnum-fishings,  There  appears  to  be  no  doubt  that,  if  the  right 
of  salmon-fishing  is  duly  exercised,  for  forty  years  consecutively,  upon  a 
title  containing  Jishings  generally,  such  title  will  support  the  right  to 
salmon-fishing  in  perpetuity ;  whereas,  if  not  followed  by  such  posses- 
sion, it  will  not^  In  connection,  therefore,  with  the  possession  of  salmon- 
fishings  founded  on  titles  expressing  only  the  right  to  Jishings,  it  wUl 
be  necessary  to  ascertain  that  there  has  been  possession  sufficient  to 
give  to  the  term  Jishings  in  the  titles  the  meaning  and  import  of  scUman- 
Jishings.  There  are  various  other  rights  connected  with  lands  to  which 
the  above  observations  might  be  extended. 

It  may  further  be  observed  that,  as  the  original  feu-right  of  lands  is 
the  ruling  title  in  regard  to  the  reservations,  conditions,  etc.,  under  which 
the  lands  are  held,  and  such  reservations,  conditions,  etc.,  may  subsist  in 
full  force  though  omitted  and  unnoticed  in  charters  by  progress  extend- 
ing over  more  than  forty  years,  it  would  seem  necessary,  as  a  general  rule, 
for  a  purchaser  to  inspect  the  original  feu-right  in  order  to  see  its  terms.^ 
And  purchasers  of  superiority  ought,  in  like  manner,  to  see  the  original 
feu-right  of  which  they  are  to  be  superiors;  because  such  feu-right  may 
contain  obligations  of  relief  of  public  burdens  or  similar  obligations, 
which,  though  not  expressed  in  the  charters  by  progress,  and  even  though 
never  imported  into  the  record,  will  aflPect  and  burden  singular  successors 
in  the  superiority.* 

We  shall  now  proceed  to  consider  more  particularly  the  practical 
import  of  the  obligation  of  the  seller  to  furnish  a  valid  legal  progress  of 
titles,  and  the  nature  of  the  title  to  be  furnished.  And  here  it  may  be 
laid  down  as  a  rule,  that,  where  there  are  objections  to  the  title  such  as 
go  to  annul  the  right  and  power  ofthe  seller  to  sell  and  convey  the  lands, 
there  can  be  no  obligation  on  the  purchaser,  unless  the  bargain  was  dis- 
tinctly a  transaction  of  speculation  or  hazard.  If,  for  example,  the  lands 
are  found  to  be  validly  entailed,  or  if  the  seller  is  a  mere  liferenter,  or  if 
he  cannot  implement  his  part  of  the  contract  by  producing  a  valid  title, 
in  such  cases  he  has  it  not  in  his  power  to  give  what  he  bargained  for, 
and  the  transaction  for  the  sale  necessarily  comes  to  an  end.^  And, 
where  the  seller's  title  was  originally  limited  and  defective,  being 
founded  on  an  adjudication  for  debt  obtained  in  absence  against  a  minor, 

1  See  Hutton  v.  Macfarlane,  11  Nov.  1S63,  2  Macph.  79.b 

2  Hope  V.  Hope,  20  Feb.  1«64,  2  Macph.  670. 

3  Robertson  i;.  Butherford,  18  July  1840,  2  D.  1494. 


^  See  supra,  p.  607,  and  notes  ;  also  p.  702,  note  b. 

b  This  case  had  reference  to  a  reservation  of  mineraU  which  had  been  made  in  an 
original  feu-charter  and  included  in  the  infeftment,  and  it  was  held  that  a  subsequent 
omission  of  the  reservation  in  ordinary  charters  by  progress  or  precepts  of  dare 
consUUf  extending  over  more  than  forty  years,  had  not  the  effect  of  transferring  the 
right  of  property  in  the  minerals  from  the  superior  to  the  vassal.  There  had  been  no 
possession  of  the  minerals  on  either  side,  and  there  was  thus  no  room  for  the  plea  of 
prescription.  It  was  observed  that  the  original  estate  of  the  superior  or  vassal  could 
only  be  enlarged  or  diminished  in  a  charter  by  progress,  by  iocluding  in  the  charter  a 
clause  of  novodamus;  see  also  infra,  p.  738,  under  paragraph  entitled  'Clause  of 
Novodamua.' 
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and  followed  by  charter  and  sasine,  the  purchaser  was  found  entitled  to  Binnrrs  of 

reject  it,  even  after  expiry  of  the  forty  years  usually  suflBcient  to  found  ^^"- 

the  plea  of  prescription  in  adjudication  cases ; — apparently  because  the  PBBscmpnvB 
minority  might  authorise  the  counter-plea  of  interruption  or  suspension 
of  the  course  of  the  prescription.^  The  purchaser  may  also  reject  a  title, 
defective  as  founded  on  a  sasine  in  favour  of  a  singular  successor  with- 
out its  warrant,  although  followed  by  forty  years'  possession.  And  in  no 
case  is  it  a  good  answer  to  a  valid  objection  to  a  prescriptive  title  that 
the  seller  grants  absolute  warrandice ;  because  such  warrandice  is  a  mere 
personal  obligation.*  The  purchaser  is  even  entitled  to  withdraw  from 
the  transaction,  if  the  right  of  the  party  selling  is  subject  to  rational 
doubt,  and  if  the  doubt  is  not  timeously  removed.*  In  Brown's  case, 
Lord  Medwyn  remarked,  *  The  point  is  not  so  much  whether  there  is 
*  much  probability  of  eviction,  or  of  any  party  challenging  the  title,  as 
'  whether  it  be  such  a  title  as  would  be  taken  by  a  purchaser  without 
'  objection,'  etc. 

The  seller  is  bound  not  merely  to  give  a  valid  title,  but  to  give  it  Delay  in 
within  a  reasonable  time.    This  is  sometimes  made  the  subject  of  express  ^^^^^  '"^"* 
stipulation ;  and,  where  a  title  was  stipulated  for  by  a  fixed  date,  delay 
of  fourteen  months  thereafter  was  found  to  free  the  purchaser.^ 

But  express  stipulation  is  not  essential  in  order  to  the  purchaser 
becoming  free.  In  the  case  of  Fleming,^  the  seller  failed  to  produce 
a  title  within  three  years,  and  the  purchaser  was  found  entitled  to 
resOe.  But,  where  the  title  is  not  stipulated  for  within  a  given  time, 
a  reasonable  time  will  be  allowed  to  discuss  questions  arising  upon 
the  titles ;  and,  where  there  was  no  stipulation  as  to  the  time,  a  delay 
of  six  months  after  the  sale  was  held  not  to  entitle  the  purchaser 
to  resUe.^  And  if  the  purchaser,  after  successfully  objecting  to  the 
validity  of  the  title  offered,  does  not  abandon  the  purchase,  but  requires 
fulfilment,  he  has  been  held  bound  to  implement  his  part  upon  a  valid 
title  being  offered,  though  only  after  the  lapse  of  eleven  years.^  But 
where  the  purchaser  has  objected  to  the  title,  and  the  seller  has  thereupon 
proposed  in  writing  to  cancel  the  transaction,  and  in  a  second  letter  has 
said,  *  I  hold  the  bargain  at  an  end,'  the  purchaser,  if  he  has  not  timeously 
objected  to  the  proposal  to  cancel  the  transaction,  will  be  held  to  have 
acquiesced  in  it  A  purchaser  in  such  circumstances  was  not  allowed, 
at  the  distance  of  three  years,  to  insist  for  implement  of  the  bargain.^ 

It  may  often  be  of  essential  consequence  to  a  purchaser  to  have  a 
title  within  a  short  limited  time, — especially  in  connection  with  ground  to 
be  given  off  for  building  purposes ;  or  where  the  purchase  is  of  a  specu- 

1  little  V.  Dickson,  14  Feb.  1749,  M.  ^  Fleming  v.  Harley's  Trustees,  6  June 

14,177.  1823,  2  Sh.  373. 

^  Naime  v.  Scrymgeour,  13  Jane  1676,  ^  Raeburn  v.  Baird,  5  July  1832,  10  Sh. 

iL  14,169.  761. 

'Brown  v.   Cheyne,  6  Dec.    1833,    12  ^  Dick  v.  Cuthbertson,  1  Oct.  1831,  5 

Sh.  176.  Wil.  &  Sh.  App.  712. 

♦Hutchinson  &  Son  v.  Scott,  22  Jan.  «  ^'Neill  v.  Cameron,  21  Jan.  1830,  8 

1830,  8  Sh.  377.  Sh.  302. 
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lative  character ;  or  where  part  of  the  price  is  to  be  borrowed  on  the 
security  of  the  lands.  In  such  cases,  and  generally  where  there  is  any 
existing  defect  in  the  titles,  it  may  be  well  to  stipulate  that,  if  a  title 
is  not  given  within  a  limited  time  specified,  it  shall  be  in  the  option 
of  the  purchaser  to  resile.  It  seems  advisable  not  to  make  a  declaration 
of  absolute  nullity,  but  to  give  the  purchaser  the  option  of  resiling. 

The  cases  we  have  been  considering  are  those  in  which  the  seller's 
right  is  radically  bad,  or  where,  from  neglect  or  some  other  cause,  he 
cannot  or  does  not  timeously  furnish  a  sufficient  title.  But  a  material 
difference  arises  when  the  seller^s  title  is  only  defective,  and  he  can  re- 
move the  objections  to  it,  and  when,  notwithstanding  delay  on  his  part, 
the  purchaser  requires  implement,  and  does  not  wish  to  resila  In  these 
circumstances,  if  the  missives  or  contract  of  sale  simply  bind  the  seller 
to  give  a  valid  title,  or  even  if  they  are  silent  as  to  the  title  to  be  given, 
the  seller  is  bound,  at  his  own  expense,  to  make  his  title  unexception- 
able.^ The  purchaser  has  undoubted  right  to  a  good  and  valid  title,  if  it 
can  be  given,  and  if  he  has  not  waived  it.^  And,  where  the  title  was 
liable  to  reasonable  doubts,  the  purchaser  was  found  entitled  to  the  ex- 
pense of  removing  them,  though  that  was  done  in  a  process  in  which  his 
objections  were  repelled.*  Moreover,  in  a  case  where  there  appears  to 
have  been  no  reasonable  doubt  of  the  sufficiency  of  the  seller's  title,  but 
there  was  a  risk  of  the  purchaser  being  exposed  to  trouble  and  expense 
in  discussing  questions  to  which  the  defence  was  the  forty  years'  pre- 
scription, the  Court  required  the  seller  to  take  steps  in  order  to  obviate 
that  risk.^  It  was  here  held  that  the  purchaser  of  an  estate  for  an  adequate 
price  was  entitled  not  merely  to  a  title  which  would  secure  him  against 
risk  of  eviction,  but  to  one  so  free  from  fault  as  to  secure  him  against 
risk  of  trouble  or  expense.  In  general,  however,  missives  or  contracts  of 
sale  do  not  impose  an  absolute  obligation  on  the  seller  to  give  a  good 
and  valid  title.  It  is  usual  to  stipulate  either  that  the  title  shall  be 
given  at  the  sight  and  to  the  satisfaction  of  an  arbiter  named,  or  that  the 
purchaser  is  to  accept  the  title  as  it  stands,  and  as  contained  in  certain 
writs  exhibited  as  per  inventory ;  or,  if  there  is  any  deficiency — as,  for 
example,  if  the  sale  is  by  an  heir  who  has  not  yet  made  up  his  title, — ^the 
mode  of  making  up  the  title  will  be  specified,  and  the  purchaser  will  be 
taken  bound  to  accept  the  title  so  made  up,  or  to  be  made  up,  as 
sufficient. 

The  provision,  that  the  title  is  to  be  accepted  as  it  stands,  does  not 
compel  the  purchaser  to  pay  for  lands  to  which  the  seller  is  absolutely 
unable  to  give  him  a  title,  or  even  to  abstain  from  discussing  a  question 
affecting  the  seller's  right  to  the  lands  he  has  contracted  to  sell.^    In 


1  Smith  V.  Aitken,  12  Feb.  1S27,  5  Sh. 
340. 

'  Dick  V.  Donald,  as  reversed,  12 
December  1826,  2  Wil.  &  Sb.  App.  522. 

>  Kerr  v.  Marquis  of  Ailsa,  12  June 
1852,  14  D.  864. 


^Dunlop   V.  Crawford,  26   May  1849, 
11  D.  1062. 

«  Waddell  v.  PoUock,   19  June    1828, 
6  Sb.  999. 


•■w'-^ 
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Waddell'a  case,  the  titles  had  been  examined  by  the  purchaser's  agent  Minutb  of 
before  the  exchange  of  missives  of  sale,  but  still  the  right  of  objection  * — 
was  allowed.  The  Court,  however,  will  not  permit  the  purchaser,  under  ^00^^* 
missives  with  such  a  provision,  both  to  retain  his  purchase  and  object 
to  the  title.  He  cannot  found  on  the  missives,  as  giving  him  right  to 
the  lands,  without  subjecting  himself  to  the  condition  in  the  missives, 
that  he  is  to  accept  the  title  as  it  stands.  The  Lord  Ordinary  said,  *  The 
purchaser  must  either  accept  the  titles  as  they  are,  or  give  up  the 
Ittigain.  Eetaiu  the  subject,  and  object  to  the  titles,  he  cannot'  But 
if  the  seller  has  the  right  inherently  in  himself,  and  his  title  is  only 
defective,  the  question  (which  arises  under  the  missives  of  sale  with  the 
provision  that  the  purchaser  is  to  accept  the  titles  as  they  stand,  or 
are  to  be  made  up)  resolves  into  one  of  expense ;  and  the  purchaser 
most  take  the  lands,  and  supply  the  defect  in  the  title  on  his  own 
costs.  He  is  neither  entitled  to  reject  the  purchase,  nor  to  throw  the 
burden  of  supplementaiy  titles,  if  any  are  required,  on  the  seller.^  In 
Carratbers'  case.  Lord  Gillies  said,  that  there  could  be  no  doubt  that  the 
substantial  right  to  the  property  was  in  the  seller ;  and  that '  it  would  be 

*  a  libel  on  the  law  to  say  that,  where  a  party  had  a  legal  right  to  pro* 

*  perty,  there  was  no  mode  of  completing  the  title.'  But  the  cases  show 
plainly  the  importance  of  examining  the  titles  before  making  or  accept- 
ing an  offer  for  the  purchase  with  the  stipulation  that  the  title  is  to  be 
taken  as'  it  stands.  It  is  obvious  that  the  titles  offered  in  Bowand's  and 
Hay's  cases  were  not  such  as  a  purchaser  for  a  full  price  would  know- 
ingly have  agreed  to  accept, — they  were  not  what  is  technically  termed 

*  marketable,' — ^and,  even  in  the  case  of  a  purchase  without  special  stipu- 
lation of  the  above  nature,  the  previous  examination  of  the  titles  may  be 
important;  because  it  sometimes  happens  that  titles  are  such  as  to 
authorise  no  valid  legal  objection,  while  at  the  same  time  they  are  open 
to  grounds  of  suspicion.    Take,  for  example,  the  case  of  a  title  depend- 
ing on  a  decree  of  adjudication,  obtained  against  a  party  abroad,  and  not 
heard  of  for  many  years,  and  who  may  have  been  dead  at  the  time  it 
was  led ;  or  depending  on  a  service  as  heir  to  a  very  remote  ancestor, 
where  it  may  have  been  impossible  to  prove  the  extinction  of  all  the 
intermediate  heirs.      In  these,  and  many  other  cases,  there  may  be  no 
tangible  fact  on  which  the  title  can  be  held  nulL      The  purchaser  may 
therefore  be  compelled  to  accept  it ;  while,  at  the  same  time,  it  may  be 
a  very  unsatisfactory  title,  and  one  on  which  he  would  not  have  made 
the  purchase  had  he  been  timeously  acquainted  with  its  nature.     I  will 
only  add,  in  reference  to  the  above  observation,  that  a  purchaser,  who  has 
committed  himself  to  accept  a  title  exposed  to  the  risk  of  such  objections 
as  those  named,  is  placed  in  a  rather  awkward  position ;  because,  if  he 

>  See  on  thie  mbject  Bowand  v,  Coch-  Garruthen  v.  Stott,  26  May  1825,  4  Sh. 

raae,  24  Nov.  1769,  M.  14,178;  Hay  v,  34;    Sorley'a  Trustees  v.  Grahame,  etc., 

Panton,     10    July    1783,    M.     14,183;  14  Feb.  1832,  10  Sh.  319. 
AndenoD  v.  Matheson,  4  Dec.  1818,  F.C. ; 
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wishes  to  sell  the  subjects,  he  will  have  to  grant  absolute  warrandice, 
and  thereby  become  personally  liable,  to  the  extent  of  his  whole  means, 
for  the  sufficiency  of  the  title.  This  might  be  of  no  great  consequence 
if  the  subjects  were  not  to  be  improved  by  buildings  thereon,  or  other- 
wise ;  but  it  may  happen  that  the  new  purchaser  erects  valuable  houses 
or  works  on  the  lands,  so  that,  in  case  of  eviction,  the  claim  on  the  first 
purchaser  may  be  ruinous.  The  result  is  that,  when  a  party  has 
acquired  lands  with  such  a  title  as  is  here  indicated,  he  will  often  find 
them  unmarketable,  or,  as  a  measure  of  prudence,  will  not  even  attempt 
to  bring  them  into  the  market  He  knows  how  he  stands  as  long  as  he 
retains  the  lands ;  but  he  cannot  tell  what  claims  may  arise  if  he  sells 
with  absolute  warrandice. 

In  the  cases  we  have  been  considering,  the  seller's  right  to  the  lands 
has  been  beul  or  doubtful,  or  his  title  incomplete.  But  it  may  be  alleged 
that,  before  entering  into  the  minute  of  sale,  he  had  contracted  to  sell 
the  lands  to  some  third  party.  If  the  sale  be  completed,  band  Jide,  in 
ignorance  of  any  allegation  as  to  a  former  sale,  the  purchaser  will  be 
safe;  but,  supposing  that,  whilst  matters  are  entire,  the  purchaser 
receives  intimation  of  the  alleged  former  sale,  and  an  action  of  imple- 
ment of  that  sale  is  brought  against  the  seller,  to  which  the  purchaser  is 
called  as  a  party, — in  such  circumstances  the  purchaser  is  warranted 
in  declining  to  complete  the  transaction,  until  he  receives  security  or 
satisfaction  that  he  can  safely  do  so.  And,  though  the  alleged  former 
sale  shall  not  be  proved,  the  purchaser  will  not  be  liable  in  interest  on 
the  price,  until  the  seller  is  in  a  situation  to  complete  the  transaction ; 
— assuming  always  that  the  purchaser  has  not  been  in  possession  of  the 
lands.^ 


Stipulation  as 
to  brar0hb8. 


Sabine 

RB0I8TBRS. 


The  obligation  or  stipulation  relative  to  incumbrances  next  requires 
consideration. 

In  general,  an  express  engagement  is  given  by  the  seller  to  furnish  a 
certificate  of  search  in  the  records  for  incumbrances  during  forty  years ; 
and,  if  the  missives  are  silent  on  the  subject  of  searches,  the  seller  is 
bound  to  give  a  forty  years'  search.* 

We  have  already  seen  that  since  the  year  1617  registration  has  been 
necessary  in  order  to  the  perfecting  of  a  real  right  to  lands ;  and  that, 
by  the  Sasines  Act  of  1845,  a  sasine  is  literally  a  nonentity  until  it  is 
registered.^     So  also  is  a  notarial  instrument  by  the  Titles  Acts.    We 

^  Rodger  v.  Brown,  24  Jiine  1S59,  21  D.  1022. 


*  NotwithBtanding  that  a  period  of  posBeaaion  of  twenty  years  npon  a  recorded  title 
ia  now  sufficient  for  the  positive  prescription,  the  practice  of  requiring  a  forty  years' 
search  in  the  Register  of  Sasines  and  for  adjudications  is  stiU  continued.  Heritable 
securities  are  very  frequently  in  force  for  a  longer  period  than  twenty  years,  and  thus 
would  not  be  disclosed  by  a  search  for  that  limited  period ;  and  this  observation  ia 
applicable  also  to  adjudications.     See,  as  to  inhibitions,  infrOi  pu  716,  note  ^. 

b  See  supra,  pp.  663,  665,  and  670. 
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have  seen  also  that  sasines  and  notarial  instruments,  or  conveyances  of  Minute  of 

proper  feudal  subjects,  can  be  registered  either  in  the  local  registers  ^^*' 

applicable  to  the  particular  place  or  district  within  which  the  lands  are^^J"!^^  °** 
situated,  or  in  the  General  Register  kept  at  Edinburgh  for  the  whole  of 
Scotland.*  For  sasines  of  lands  within  the  territories  of  royal  burghs, 
and  held  burgage,  and  notarial  instruments  and  conveyances  of  such 
lands,  registers  are  established  in  each  burgh ;  and  such  sasines,  notarial 
instruments,  and  conveyances  cannot  be  registered  either  in  the  General 
Regiater  at  Edinburgh,  or  in  the  Particular  Register  established  for 
lands  bejond  the  burgh. 

Voluntary  securities  granted  over  lands  for  borrowed  money  were  in 
nse  to  be  constituted  and  transferred  on  the  same  principles  as  those 
applicable  to  rights  of  property  in  such  lands ;  and  the  statutory  rules 
regarding  registration  embraced  the  sasines  applicable  to  real  securities 
over  lands,  as  well  as  those  by  which  the  right  of  property  in  the  lands 
was  completed.  Such  securities  may  still  be  constituted  and  transferred 
by  means  of  the  deeds  and  instruments  formerly  in  use ;  but  the  forms 
of  deeds  introduced,  as  to  the  transference  of  securities  by  the  Heritable 
Securities  Act  of  1845,^^  and  as  to  both  their  constitution  and  trans- 
ference by  the  Heritable  Securities  Act  of  1847,*^  have  superseded 
the  older  deeds  and  instruments,  both  as  regards  burgage  and  proper 
feudal  subjects;  and  sasines,  with  all  the  relative  formalities,  have 
been  dis])ensed  with  in  reference  to  voluntary  securities.  Registration 
remains  necessary,  and  is,  in  fact,  the  means  by  which  the  rights 
to  such  securities  are  now  made  real  And  the  registers  available 
for  voluntary  securities  over  lands  are,  respectively,  the  same  as 
those  applicable  to  property  rights  in  the  lands.  Securities,  however, 
may  also  be  constituted  over  lands  by  the  judicial  process  of  adjudica- 
tion, and  negatively  by  the  legal  diligence  of  inhibition ; — ^the  former 
(that  is,  adjudication)  being  substantially  a  disposition  by  the  Court 
to  a  CTeditor  of  his  debtor's  lands,  in  security  and  for  payment  of 
his  debt,  but  subject  to  a  legal  right  in  the  debtor  to  redeem  the 
lands,  by  paying  up  the  debt  within  ten  years  from  the  date  of  the 
decree. 

An  adjudication  creates  a  valid  security  over  the  lands,  without  the  Rboistbr  of 
necessity  of  sasine  following  on  the  decree,  or  the  registration  of  the  tions°'°^ 
decree ;  and  burdens  arising  by  adjudication  do  not  very  often  appear 
in  the  Register  of  Sasines.  A  special  register  has  been  provided  in 
reference  to  adjudications.  The  decrees  were  formerly  of  great  length, 
very  often  containing  muchmore  than  it  was  of  any  importance  to  place 
on  the  register;  and  the  Act  1661,  cap.  31,  sanctions  the  practice  of 
recording  a  short  abstract,  now  known  as  the  '  abbreviate,'  containing 

1  8  A  9  Vict.  c.  31.  2  10  A  11  Vict.  c.  50. 

*  The  local  regiBters  have  now  been  abolished,  see  wkpra^  p.  665,  note  ^. 
b  Both  these  Acts  were  repealed  by  the  Ckinveyancing  Act  of  1868,  which,  however, 
re-enacted  their  proviaionfl  with  alterations  and  improvements. 
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Mnnm  of       the  essentials  of  the  decree,  particularly  the  names  of  the  debtor  and 

"^^^^ creditor,  the  sum  due,  and  the  lands  affected,  which  are  the  main  con- 

McuMBiuKcis.  *®^^  ^^  *"^  ordinary  deed  of  voluntary  security.  And  unless  sasine,  or 
registration  of  the  decree  as  equivalent  thereto,  follows  on  the  decree, 
which  is  a  competent  mode  of  completing  the  security,  the  abbreviate 
of  the  decree  must  be  entered  in  the  Register  of  Abbreviates  of  Adjudi- 
cations ;  which  being  done,  the  security  or  right  which  is  constituted  is 
good  against  all  and  sundry.  The  same  register,  in  this  case,  embraces 
burgage  as  well  as  proper  feudal  subjects ;  and  there  is  no  particular  or 
local  register  of  abbreviates  of  adjudications. 
rrqibtkb  op  Inhibition  is  a  prohibitory  or  preventive  dilici^ence,  issued  under  the 

I5HIBITI0NB.  .  -      t         o.  .  t         .  «  1. 

Signet,  m  name  of  the  Sovereign,  at  the  instance  of  a  creditor  against 
his  debtor,  in  virtue  of  which,  messengers-at-arms,  in  name  of  the 
Sovereign,  inhibit  (or  prohibit)  and  discharge  the  debtor  from  selling  or 
burdening  his  lands,  and  likewise  the  lieges  generally  from  contracting 
with  the  debtor  in  prejudice  of  the  creditor.  For  this  diligence,  separate, 
registers  were  established  by  the  same  Acts  as  those  applicable  to  inter- 
dictions ;  and  in  order  that  the  inhibition  may  be  effectual  against  third 
parties,  it  must  be  recorded,  either  in  the  register  kept  for  the  shire 
within  which  the  debtor  resides  and  has  his  lands,  or  in  the  General 
Register  kept  at  Edinburgh  for  the  whole  of  Scotland.**  The  registers 
of  inhibitions  apply  to  burgage  as  well  as  proper  feudal  subjects. 

Some  other  burdens  may  exist  and  be  valid  even  as  against  third 
parties,  without  being  embraced  in  any  special  instrument  of  sasine,  or 
other  deed  or  instrument,  and  some  without  being  made  public  through 
a  register.  To  these  your  attention  will  by-and-by  be  called.  The 
registers,  through  which  the  burdens  we  have  been  referring  to  are  made 
valid  and  effectual,  are : — 

For  securities  voluntarily  constituted  over  proper  feudal  subjects,  the 
General  and  Particular  Registers  of  Sasines  ;h  and  over  burgage  subjects, 
the  registers  of  sasines  within  the  burghs  respectively. 

For  judicial  securities  by  adjudication,  whether  over  burgage  or 

proper  feudal  subjects,  the  Register  of  Abbreviates  of  Adjudications;  and, 

For  securities  by  the  diligence  of  inhibition,  whether  over  burgage 

or  proper  feudal  subjects,  the  General  and   Particular  Registers  of 

Inhibitions.* 

The  current  books  of  all  these  registers  are  kept  by  particular  officials; 
those  applicable  to  the  General  Registers  of  Sasines  and  Inhibitions, 
and  the  Register  of  Abbreviates  of  Adjudications,  in  Edinburgh ;  those 
of  the  Burgh  Registers  of  Sasines  by  the  town-clerks  of  the  burghs,  and 

^  The  Acts  are  1581,  c.  119  ;  1600,  a  13;  1672,  o.  16,  8.  32. 


^  The  Particalar  Registers  of  Inhibitions  thiooghout  SooUand  have  been  abolished 
—31  &  32  Vict  c.  64. 

b  A  search  now  faUs  to  be  made  only  in  the  division  of  the  General  Register  of 
Sasines  for  the  oonnty  within  which  the  lands  are  situated. — See  wpm,  p.  665,  note  \ 
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within  the  buiglis  respectively ;  and  those  of  the  Particular  Segisters  of  Minutb  of 

Sasines  and  Inhibitions,  within  the  districts  to  which  they  are  respec-  ^^^ 

ti?ely  applicable.     The  books  of  the  Burgh  Registers  of  Sasines  remain  Skabch  op 

^  1  INCUMBRANCES* 

peimanently  with  the  clerks  of  the  burghs.     Those  of  all  the  other        

registers  of  sasines  kept  in  the  country  are  transmitted,  as  soon  as  they  '''^™"^®''*- 
are  completed,  to  the  General  Register  House  in  Edinburgh,  and  are 
deposited  there  with  the  registers  of  sasines  kept  in  Edinburgh  by  the 
keepers  of  the  records,  acting  under  the  direction  of  the  Lord  Clerk- 
Begister  and  his  deputes.^  Searches  in  the  register  can  be  made  by 
any  one ;  the  register  books  being  open  to  all  for  that  purpose,  on  pay- 
ment of  a  fee  for  the  use  of  the  books.  But  purchasers  of  lands  are 
not  bound,  without  express  stipulation,  to  accept  of  searches  for 
incumbranc^es  made  by  any  one  not  officially  authorised  to  do  so. 
AccoTdingly,  searches  in  the  registers  kept  in  Edinburgh,  and  in  the 
district  or  particular  registers,  so  far  as  transmitted  to  Edinburgh,  are 
usually  made  by  searchers  of  the  records  appointed  for  that  purpose  by 
the  Crown, — searches  in  the  district  or  particular  registers,  so  far  as  not 
transmitted  to  Edinburgh,  by  the  keepers  of  such  registers  respectively, 
and  in  the  burgh  registers  by  the  town-clerk.  And  the  engagement  or 
liability  of  the  seller  to  furnish  a  certificate  of  search  in  the  records  for 
forty  years  for  incumbrances  affecting  the  lands  sold,  requires  him  to 
exhibit  snch  certificate,  in  the  case  of  proper  feudal  subjects,  under  the 
hand  of  one  of  the  authorised  searchers  of  the  records,  in  the  General 
Roister  of  Sasines  and  appropriate  Particular  Begisters  of  Sasines,  so 
far  as  taransmitted  to  Edinburgh ;  and  under  the  hands  of  the  keepers 
of  the  Particular  Begisters  respectively,  so  far  as  not  so  transmitted ; 
in  the  case  of  burgage  lands,  under  the  hand  of  the  town-clerk  of  the 
particular  burgh,  in  the  Begister  of  Sasines  for  the  burgh  ;  and,  in  all 
cases,  under  the  hand  of  the  searcher  in  the  General  Begister  of 
Inhibitions,  and  Particular  Begister  of  Inhibitions,  so  far  as  transmitted, 
and  in  the  Begister  of  Abbreviates  of  Adjudications ;  and,  so  far  as  the 
Particular  Begister  of  Inhibitions  is  not  transmitted,  under  the  hands 
of  the  keepers. 

There  is  apparently  no  particular  caution  necessary  as  regards  the 
searches  in  any  of  these  registers,  except  those  of  inhibitions.    But,  Search  for 
as  the  diligence  of  inhibition  affects  not  only  lands  belonging  to  the  ^^'^""^^^^ 
debtor  at  its  date,  but  also  lands  afterwards  acquired  by  him,  the  search 
applicable  to  each  owner  successively,  if  there  have  been  more  than 


^  The  Particular  Begisters  of  Sasines  and  Inhibitions  kept  in  the  counties  have  been 
abolished,  and  the  General  Begister  of  Inhibitions  and  the  Begister  of  Abbreviates  of 
Adjodications  are  now  practically  one  register.  The  registers  now  existing  are  there- 
fore— 

1.  The  General  Begister  of  Sasines,  which  is  kept  in  Edinburgh  in  divisions  appli- 
cable to  each  county. 

2.  The  Begister  of  Inhibitions  and  Adjudications,  also  kept  in  Edinburgh. 

3.  The  Bai^  Begister  of  Sasines,  kept  in  each  burgh  for  the  lands  within  it. 
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Inhibitions. 


RSQISTBR  OF 
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one,  must  go  back  to  a  date  forty  years  before  the  date  of  the  certifi- 
cate, supposing  the  owner  to  be  forty  years  of  age,  or  to  the  date  of  his 
birth  if  he  is  not  so  old.  It  is  not  enough  to  commence  the  search  for 
inhibitions  against  a  proprietor  as  of  the  date  of  his  acquiring  the  lands. 
Thus,  supposing  the  seller  to  have  acquired  the  lands  only  ten  years 
before  the  sale,  the  search  for  inhibitions  against  him  will  be  not  for 
ten  years,  but  for  forty  years, — or  to  the  date  of  his  birth,  if  within 
that  period  * 

The  certificates  applicable  to  inhibitions  will  disclose  interdictions,  if 
there  are  any.  The  certificate  in  the  adjudication  register  will  disclose 
a  mercantile  sequestration,  if  there  has  been  such ;  and  those  in  the 
registers  of  sasines  will  disclose  property  titles,  if  any  exist  in  addition 
to  those  exhibited.  It  may  sometimes,  indeed,  be  thought  necessary  to 
carry  the  search  in  the  registers  of  sasines  back  beyond  the  forty  years, 
so  as  to  include  the  sasine  on  which  the  prescriptive  title  is  founded, 
and  to  show  that  there  is  no  sasine  intermediate  between  it  and  the 
next  connecting  link  in  the  title, — to  show  that  the  party,  on  whose 
title  that  of  the  seller  depends,  was  not  divested.  The  rule  of  practice 
is  not  to  go  beyond  the  forty  years  of  the  search.  But  if  there  are  any 
circumstances  to  excite  doubt  or  suspicion,  either  as  to  the  title  or  as  to 
incumbrances,  it  will  be  proper  to  carry  the  search  back  as  far  as 
necessary  to  give  the  assurance  that  there  is  no  title  or  incumbrance 
besides  those  exhibited  or  disclosed. 

If  there  is  reason  to  suspect  that  the  lands  have  been  included  in 
any  entail,  or  if  they  are  held  under  an  entail  said  to  be  unrecorded, 
a  search  in  the  Begister  of  Entails  will  be  necessary ;  and  that  search 
must  go  back  to  the  date,  or  supposed  date,  of  the  entail  The  term 
of  forty  years  has  no  significance  in  the  case  of  an  entail  said  to  be 
unrecorded. 

In  circumstances  of  suspicion,  a  search  in  the  Segister  of  Interrupt 


Inhibitions 
do  not  now 

AFFECT 
ACQUIRENDA. 


^  An  inhibition  recorded  after  31  December  186S  imposes  no  restraint  upon  the 
person  inhibited  from  dealing  with  lands  acquired  by  him  after  the  date  of  recording 


Prescription 


it,  or  the  previoos  notice  of  it  in  the  Register  of  Inhibitions  (see  ti|/ra.  Branch  rv.  Tit. 
vin.),  except  in  the  case  where,  at  the  date  of  snch  recording,  lands  stand  destined  to 
him  by  a  deed  of  entail  or  similar  indefeasible  title,  in  which  case  the  inhibition  will 
affect  him  in  so  far  as  regards  such  lands,  in  the  event  of  his  succession,  but  ne  farther. 
— Sect.  167  of  Conveyancing  Act  of  1868. 

In  virtue  of  the  42d  section  of  the  Act  of  1874,  all  inhibitions,  subsisting  at  the 
OF  inhibitions,  commencement  of  the  Act,  prescribe  on  the  lapse  of  five  years  after  that  date,  and  all 
inhibitions  recorded  after  the  commencement  of  the  Act  prescribe  on  the  lapse  of  five 
years  from  the  date  when  they  respectively  take  effect ;  but  an  inhibition  may  be  kept 
alive  for  any  number  of  periods  of  five  years,  by  recording  in  the  Register  of  Inhibi- 
tions a  memorandum  or  successive  memorandums  of  renewal  in  terms  of  Schedule  (J) 
annexed  to  the  Act. 

Since  1  October  1879  (five  years  from  the  date  of  the  commencement  of  the  Act 
of  1874),  it  has  thus  become  unnecessary  to  carry  back  the  search  for  inhibitions  for  a 
longer  period  than  five  years  prior  to  the  date  of  search.  Any  inhibition  affecting 
or  capable  of  affecting  the  lands  will  now  appear  on  the  record,  either  by  itself,  or  by 
a  statutory  notice  (Bee  above) ^  or  by  a  memorandum  of  renewaL  If,  on  the  other 
hand,  the  search  shows  a  clear  record,  the  maker  of  it  may  safely  hold  that  no  inhibi- 
tions afiect  the  lands. 
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tions  of  Prescription  may  also  be  necessary  or  advisable.    That  register  Minutb  of 

is  kept  in  EdinburgL*  ^"*- 

When  lands  have  been  long  in  the  hands  of  the  same  proprietor  or  Search  of 

D  tr      r  INGUMBBA1I0B8. 

his  family,  and  the  seller  is  weU  assured  either  that  there  are  no  incum-  stipulation 
biances,  or  that  he  is  aware  of  the  state  of  the  incumbrances,  it  is  not  ^^'^  skllkb 

'  '  SHALL  NOT 

imusual  for  him  to  say  that  he  knows  of  no  burdens,  or  of  none  except  exhibit 
certain  debts  or  obligations  specified ;  and  to  stipulate  that  he  shall  not  ^  ^  ' 
be  bound  to  exhibit  searches,  but  that,  if  the  purchaser  thinks  fit  to 
make  searches,  and  discovers  any  incumbrances  not  disclosed  by  the 
seller,  and  still  subsisting,  then  the  seller  shall  be  bound  not  only  to 
clear  such  incumbrances,  but  likewise  to  pay  the  expense  of  the  search. 
In  the  absence  of  special  agreement  to  the  contrary,  the  seller  is  bound 
to  disburden  the  subjects  sold,  and  to  clear  the  record  of  all  incum- 
brances truly  affecting  oi'  burdening  the  lands ;  and,  when  lands  were 
sold  with  a  stipulation  that,  if  the  purchaser  should  make  a  search  and 
discover  any  burdens,  the  seller  should  relieve  the  lands  of  the  incum- 
brances, the  seller  was  held  bound  to  clear  the  record  of  an  adjudication 
recorded  more  than  forty  years  before  the  sale ;  although  the  purchaser 
did  not  deny  that  the  debt  was  paid.^ 

Generally  speaking,  the  seller  of  lands  burdened  with  a  feu-duty  is  Feu-ddtt  not 
not  bound  to  clear  the  lands  of  the  feu-duty.  It  is,  for  the  most  part,  branoe. 
the  understanding  and  agreement  of  parties  that  the  purchaser  is  to 
bear  the  burden  of  the  feu-duty,  in  consideration  of  which  he  pays  a 
smaller  price.  But  where  lands  had  been  sold  for  £10,000,  with  a 
stipulation  that  the  purchaser  should  hold  them  of  the  seller,  as  his 
superior,  for  payment  of  one  penny  Scots  yearly ;  and  the  seller's  title, 
which  was  not  exhibited  till  after  exchange  of  the  missives,  showed  that 
he  held  the  lands  subject  to  a  yearly  feu-duty  of  £340  sterling,  and 
ten  bolls  of  barley,  the  value  of  which  was  nearly  equal  to  that  of  the 
whole  lands, — the  Court  held  the  agreement  to  imply  that  the  purchaser, 
for  the  price  paid  by  him,  should  acquire  and  hold  the  lands  subject  to 
no  feu-duty  payable  to  any  person  greater  than  that  stipulated  in  the 
missives  of  sale ;  and  that  the  seller  was  bound  to  disencumber  the 
lands  of  the  large  feu-duty,  or  give  security  against  liability  therefor.* 

Moreover,  a  purchaser  who  has  private  knowledge  of  the  existence  purchaskr's 
of  burdens  on  lands  is,  as  a  general  rule,  entitled  to  require  the  discharge  know^dob  of 
of  these  burdens,  although  they  have  not  been  made  real  by  means  of  burdens. 
any  raster.'    In  Balston's  case,  a  son,  to  whom  lands  had  been  con- 

• 

1  Mitchell  V.  Thomson's  Tnistees,  27  November  1827,  6  Sh.  135. 

>  Paton  V.  StoATt,  11  March  1826,  3  Sh.  653. 

3  Ralston  v.  Farquharson,  17  June  1830,  8  Sh.  927. 


*  This  register  has  been  discontinned  as  a  separate  record  since  31  December  1868. 
Writa  appropriate  to  it  are  now  registrable  in  the  Register  of  Sasioes  with  the  like 
force  and  effect  as  if  they  had  been  registered  in  the  Register  of  Interruptions  of  Pre- 
scription preTiona  to  the  passing  of  the  Land  Registers  Act. — Sect.  15  of  that  Act,  31 
&  32  Vict.  cap.  64. 
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MmuTK  OF       veyed  by  his  father,  burdened  with  provisions  to  his  sisters  and  younger 

*^"*- brothers,  made  up  titles  to  these  lands  as  his  father's  heir-at-law,  and 

Skarch  op       without  reference  to  the  burdens.     But  the  purchaser  was  made  aware 

I NCUKBRANCGB 

*  of  the  father's  purpose  that  the  burdens  should  be  made  real,  by  having 
the  father's  settlement  exhibited  to  him  before  he  paid  the  price ;  and 
he  was  found  not  bound  to  take  the  title  without  seeing  these  burdens 
satisfied.  The  same  rule  holds  to  prevent  purchasers  from  claiming, 
under  their  dispositions,  rights  which  they  privately  knew,  before  pur- 
chasing, that  the  sellers  could  not  give  them.^  But,  where  lands  were 
sold  under  the  powers  in  a  bond  and  disposition  in  security,  and  by  the 
articles  of  roup  it  was  declared  that  the  seller  should  not  be  bound  to 
clear  the  record  of  any  incumbrances  affecting  the  property  subsequent 
to  the  date  of  his  own  bond,  the  Court,  in  respect  of  the  express  terms  of 
the  articles,  refused  to  require  the  seller  to  discharge  a  subsequent  bond.^ 
Real  We  meet  with  one  exception  to  the  rule  that  cdl  incumbrances  must 

be  cleared,  in  the  case  of  Durham's  Trustees ;'  but  it  is  more  apparent 
than  real.  In  1689  lands  had  been  sold  and  disponed,  and  other  lands 
had  been  disponed  in  real  warrandice  thereof, — ^that  is,  with  a  provision 
that,  in  case  the  Ismds  sold  (in  such  cases  called  the  principal  lands) 
should  be  evicted,  the  purchaser  should  have  right  to  take  as  much  of 
the  warrandice  lands  as  should  be  equal  in  value  to  the  lands  evicted. 
The  principal  lands  had  been  possessed,  without  challenge,  for  upwards 
of  a  hundred  years.  The  waiTandice  lands,  in  the  almost  impossible  case 
of  the  principal  lands  being  evicted,  were  still  open  to  a  claim  at  the 
instance  of  the  proprietor  of  the  principal  lauds ;  and,  the  warrandice 
lands  having  been  sold,  the  purchaser  thereof  required  a  discharge  of  the 
right  of  real  warrandice  granted  in  1689.  But,  in  the  circumstances,  the 
Court  thought  Iiim  '  too  scrupulous,'  and  dismissed  his  claim.  The  case, 
however,  was  one  of  circumstances ;  and  it  is  not  to  be  understood  as 
settling  that  in  no  case  is  a  seller  bound  to  discharge  a  right  of  real 
warrandice  affecting  the  lands  sold.  It  is  advisable,  however,  when  rights 
of  that  nature  are  known  to  exist,  to  condescend  upon  them,  and  make 
their  discharge,  or  their  continuance  undischai*ged,  the  subject  of  special 
stipulation  in  the  missives  or  minute  of  sale.  If  that  is  not  done,  the 
seller  may,  without  any  adequate  reason,  be  involved  in  a  very  awkward 
difficulty,  because  real  warrandice  rights  are  not  redeemable.  The  seller 
has  it  not  in  his  power  to  force  the  holder  to  give  them  up ;  and  if  they 
are  not  of  old  date,  and  the  title  of  the  principal  lands  is  not  fortified  by 
prescription,  the  purchaser  cannot  be  expected  to  pay  the  price  without 
getting  some  special  security  against  claims  under  the  real  warrandice 
right  This  remark  applies  especially  to  the  case  of  lands  acquired  in 
excambion,  which  are  subject  by  law  to  mutual  rights  of  real  warrandice. 

^  Lang   r.  Magistrates   of   Dumbarton,  ^  Young  v.  Grieraon,  19  July  1849,  11 

29  June  1813,  F.  C. ;  Magistrates  of  Air-  D.  1482. 

drie  v.  Smith,  etc.,  13  July  1850,  12  D.  ^  Durham's   Trustees   v.   Graham    and 

1222.  others,  9  July  1800,  M.  16,641. 
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In  transactions  as  to  such  lands,  it  may  sometimes  be  necessary  to  hinute  op 
satisfy  the  purchaser,  not  only  that  there  are  no  burdens  on  the  lands  he 
has  bought  (the  principal  lands,  so  to  speak),  but  none  affecting  the 
lands  in  exchange  for  which  these  were  acquired,  and  on  account  of 
which  the  principal  lands  can  be  evicted. 

It  not  unfrequently  happens  that  discharges  of  debts  cannot  be  pro-  Conbionatio* 

TILL  DISCHiLROR 

cured  and  delivered  on  the  day  fixed  for  settlement  of  the  purchase,  obtained. 
And  in  such  cases  it  will,  in  general,  be  found  safe  and  convenient  to 
deposit  in  bank  the  amount  of  such  debts,  and  a  moderate  sum  over 
and  above  to  cover  interest  and  expenses,  in  the  joint  names  of  buyer 
and  seller,  and  to  get  these  parties  to  sign  a  relative  minute,  which 
should  be  probative,  stating  that  the  sum  has  been  deposited  because 
the  debt  in  question  has  not  been  discharged ;  and  that,  on  a  valid  dis- 
charge thereof  being  exhibited,  the  money  will  be  uplifted  and  (with 
the  accruing  interest)  paid  over  to  the  seller ;  he  being  always  bound  to 
register  the  discharge,  and  deliver  the  same  when  registered  to  the 
purchaser,  free  of  expense  to  him.  It  may,  however,  be  the  agreement 
of  parties  (the  creditors  conciurring)  that  certain  existing  debts  are  to 
remain  burdens  on  the  property,  the  purchaser  becoming  the  debtor 
therein  in  place  of  the  seller ;  in  which  case  the  disposition  ought  to 
declare  such  debts  real  burdens  on  the  property.  A  form  for  this  pur- 
pose is  given  in  the  Style  Book.^  The  debts  will  thus,  beyond  all 
question,  be  made  to  attach  to  the  lands ;  and,  as  the  perisonal  obligation 
of  the  purchaser  is  to  be  substituted  for  that  of  the  seller,  the  creditor 
will  grant  to  the  seller  a  discharge  of  his  personal  obligation,  reserving 
the  real  security  constituted  over  the  lands ;  and  the  purchaser  will 
grant  his  bond  of  corroboration  to  the  creditors,  binding  himself  person- 
ally for  payment  of  the  debt** 

1  Juridical  Styles  (4th  Edit.),  vol  L  p.  >  Jaridical  Styles  (4th  Edit),  pp.  640, 

150.     [5th  Edit.  p.  114.]  734. 

*  The  47th  section  of  the  Ck>nyeyaDciiig  Act  of  1874  contains  the  following  impor. 
tant  proTiaions  on  this  subject : — 

*  Sabject  to  the  limitation  herein  before  provided  as  to  the  liability  of  an  heir  for  Sscuiutiks 

*  the  debts  of  his  ancestor,  an  heritable  security  for  money  duly  constituted  upon  an  ^^^^  bblativb 

*  estate  in  land  shaO,  together  with  any  personal  obligation  to  pay  principal,  interest,  ^^'^^^^^^^ 

*  and  penalty  contained  in  the  deed  or  instrument  whereby  the  security  is  constituted,  JJ^ra Jb^5 

*  trauimit  against  any  person  taking  such  estate  by  succession,  gift,  or  bequest,  or  by  against 

*  conveyance,  when  an  agreement  to  that  effect  appears  in  gremio  of  the  conveyance,  disfomees. 

*  and  shall  be  a  burden  upon  his  title  in  the  same  manner  as  it  was  upon  that  of  his 

*  ancestor  or  author,  without  the  necessity  of  a  bond  of  corroboration  or  other  deed  or 
*procednre;   and  the  personal  obligation  may  be  enforced  against  such  person  by 

*  sammary  diligence  or  otherwise,  in  the  same  manner  as  against  the  original  debtor. 
' .  •  .  A  discharge  of  the  {iersonal  obligation  of  the  original  or  any  subsequent  debtor, 

*  whether  granted  before  or  after  the  commencement  of  this  Act,  shall  not  where  the 

*  debt  still  exists  prejudice  the  security  on  the  estate  or  the  obligation  as  hereby  made 
<  transmissible  against  the  existing  proprietor.'  A  form  of  clause  to  be  inserted  in  the 
conveyance,  with  a  view  to  transmit  the  personal  obligation  against  the  purchaser,  is 
giTcn  in  the  5th  Edition  of  the  Juridical  Styles,  p.  104.  An  obligation,  in  a  disposition, 
to  '  free  and  relieve '  the  seller  of  payment  of  the  sum  contained  in  a  bond  and  dis- 
)KMdtion  in  security,  granted  by  the  seller  over  the  subjects  sold,  was  held  not  to  be 
ao  'agreement'  in  the  sense  of  the  Act — Carrick  and  others  v.  Rodger,  Watt,  and 
Paul,  3  Dee.  1881,  19  Scot.  L.  R  179. 
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MiNqTK  OF  When  existing  debts,  forming  burdens  on  the  property,  are  to  be 


SALK. 


undertaken  by  the  purchaser,  care  should  be  taken  to  obtain  from  him 
Incumbrances.  ^  personal  obligation  in  favour  of  the  creditor  *  In  one  case,^  the  pur- 
chaser had  become  bound  merely  to  relieve  the  seller  of  the  debt,  but 
had  granted  no  obligation  to  the  creditor ;  and,  the  purchaser  having 
become  bankrupt,  the  creditor  was  found  not  entitled  to  be  ranked  as  a 
creditor  on  his  estate  in  respect  of  the  debt  Conveyancers,  however, 
are  not  partial  to  this  mode  of  dealing  with  existing  debts  secured  on 
lands  purchased  It  has  never  been  formally  decided  that  the  real 
security  created  by  a  bond  and  disposition  in  security  subsists  and  is 
effectual,  after  the  personal  obligation  contained  in  such  bond  is  dis- 
charged ;^  and  many  persons  object  to  lend  money  on  such  securities. 
The  objection  on  that  ground  is  obviated  by  making  the  debts  real 
burdens  by  means  of  the  disposition  to  the  purchaser.  But  a  security 
by  real  burden  is,  in  several  respects,  inferior  to  one  by  ordinary  bond 
and  disposition  in  security;  in  particular,' it  does  not  contain  power 
to  sell  the  lands  in  case  of  failure  in  payment  of  the  money  when 
required. 

Formerly  it  was  of  some  consequence  to  allow  existing  securities  to 
remain  burdens  on  properties,  and  to  avoid  granting  securities  entirely 
new,  because  of  the  expense  of  the  new  securities.  But  now  there  is 
no  such  object ;  and  unless  it  be  of  importance  to  keep  up  an  old  debt, 
because  it  is  a  first  or  preferable  charge  on  an  estate,  it  is  clearly  advis- 
able, even  when  such  debt  is  to  remain  unpaid,  to  discharge  the  old 
security  entirely,  and  take  a  new  one  in  the  form  introduced  by  the  Act 
of  1847,*  and  with  all  the  privileges  given  by  the  Act.  When  the  old 
debt  is  to  remain,  however,  you  will  observe  that  it  should  be  declared 
a  real  burden  on  the  lands  by  the  disposition  in  favour  of  the  purchaser. 
In  that  way  there  will  be  a  valid  real  security  over  the  lands,  whether 
the  real  security  constituted  by  the  original  bond  and  disposition  in 
security  is  at  an  end  or  not. 
Tkrck  and  a  widow's  right  of  terce,  or  husband's  right  of  courtesy,  has  no 

sasine  separate  from  the  sasine  of  the  deceased  husband  or  wife ;  but  the 
searches  and  titles  exhibited  will  always  show  when  such  rights  exist. 
When  such  rights  are  in  operation,  care  must  be  taken  either  to  obtain 
discharges  of  them,  or  the  consent  of  the  parties  to  the  disposition 
in  favour  of  the  purchaser;  or  to  secure  the  purchaser  by  retention 
of  the  price,  or  in  some  other  way.  The  purchaser  has  right  to  retain 
part  of  the  price  until  the  claim  of  terce  is  disposed  of.'  Indeed,  he  has 
right  of  retention  as  against  all  burdens  and  real  grounds  of  eviction, 
unless  he  has  waived  his  right. 

1  Kippen  t7.  Stewart.  24  Feb.  1852,  14  D.  533. 

'  10  &  11  Vict.  cap.  50  [repealed,  see  p.  713,  note  b], 

*  See  Boyd  v,  Hamilton,  7  March  1805,  M.  15,874. 

^  See  note  ^  on  preceding  page,  and  case  of  Carrick  there  cited. 
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As  to  servitudes,  our  law  is  as  yet  defective :  inasmuch  as  it  allows  MnrorKor 

efficacy  to  rights  of  that  nature  without  their  entering  any  record.        

Against  such  burdens  the  seller's  personal  warrandice  is  all  the  security  i»«to««^oe8. 
that  can  be  obtained.  But  although,  in  the  case  of  burdensome  servi-  Servhtom. 
tudes  (such  as  prohibitions  against  erections  of  a  certain  class  of 
buildings  in  the  case  of  a  town-feu),  the  seller  cannot  enforce  implement 
of  his  contract,  unless  he  procures  the  discharge  of  the  burden  ;^  yet,  if 
the  servitude  be  of  a  light  description,  and  such  as  lands  are  not  unfre- 
quently  exposed  to,  it  will  not  authorise  any  claim  against  the  seller.* 

Another  burden  to  be  guarded  against  is  the  succession-duty  on  Suocbssjok- 
lands,  imposed  by  the  Act  of  1853,*  and  which  is  declared  a  first  charge  ^^^' 
on  the  interest  of  the  successor  in  the  lands  on  account  of  which  it  is 
payable.     Where,  therefore,  lands  have  been  the  subject  of  a  succession 
since  that  Act  came  into  operation,  it  is  necessary  to  see  proper  vouchers 
of  the  discharge  of  the  succession-duty. 

And^  in  the  case  of  burgage  subjects,  there  may  be  burdens  for  J^xsk 
repairs,  under  what  is  called  the  Jedge  Warrant  of  the  Dean  of  Guild 
Court.* 

In  connection  with  the  evidence  of  the  extinction  of  incumbrances,  Ankuitibiw 
it  may  be  convenient,  in  cases  where  annuities  have  been  made  real 
burdens  on  lands,  to  preserve  evidence  both  of  the  death  of  the  annui- 
tant, and  of  the  discharge  of  the  last  two  or  three  payments  of  the 
annuity ;  and  specially  of  any  payment  made  after  the  death  of  the 
annuitant  Delivery  of  the  bond  of  annuity  should  also  be  obtained,  if 
possible.  If  the  annuity  has  been  vested  in  trustees,  it  seems  advis- 
able to  take  and  record  a  discharge  from  them,  after  the  death  of  the 
annuitant 

I  have  already  adverted  to  the  burdens  which  may  arise  in  favour  of  Lkasks,  ktc. 
tenants,  either  under  express  stipulation  in  their  leases,  or,  without 
stipulation,  by  mere  local  custom.  And  to  avoid,  as  far  as  possible,  the 
danger  of  having  unexpected  burdens  thrown  on  the  purchaser,  the  leases 
should  always  be  examined  before  the  sale  is  concluded.  After  the 
missives  are  exchanged,  and  assuming  that  there  has  been  no  undue 
concealment,  it  is  too  late  to  find  out  that  there  are  burdens  of  that 
nature  which  affect  the  purchaser.  It  is  well,  also,  to  see  that  the  leases 
are  duly  stamped.  They  cannot  be  sued  on  if  they  are  not ;  and  the 
seller  ought  to  relieve  the  purchaser  of  the  stamp-duty  and  penalty 
incurred  through  his  own  omission. 

I  may  here  notice,  though  not  strictly  connected  with  the  subject  of  Tbinds. 
ordinary  incumbrances,  that  the  state  of  the  teinds  is  a  matter  often  of 
great  importance  in  connection  with  the  value  of  lands,  and  their  contin- 
gent liability  to  be  burdened.     The  various  points  connected  with  teinds, 

>  Urqubart  v,  Halden,  2  June  1835,  13  >  15  &  17  yjct.  cap.  51,  sect  42. 
Sb.  844. 

'  Oordonaton  v.  Paton,  March  1682,  M.  ^  On  this  subject  see  Juridical  Styles 

16,606.  (4th  Edit.),  vol.  i.  p.  580. 
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MmoTB  OP       to  which,  in  particulai*  cases,  your  attention  should  be  directed,  are  too 
numerous  to  be  entered  on  here  in  detail 

iMcuMBBAycEa  \  shall  ouly  remark— (1.)  That  teinds  are  the  portion  belonging  to 
the  church,  or  those  in  right  of  the  church,  of  the  rents  or  fruits  of  the 
soil,  and  are  bui*dened  with  the  stipends  payable  to  the  ministers  of  the 
Established  Church;  (2.)  That,  under  early  Statutes,  it  is  lawful  to 
have  the  teinds  of  lands  valued,  and  the  amount  thereof  fixed  for  ever 
afterwards,  according  as  it  stands  at  the  time  of  the  valuation,  whatever 
may  come  to  be  the  amount  of  the  yearly  rent  of  the  lands,  and  what- 
ever might  have  been  the  amount  of  the  teinds  independently  of  the 
valuation ;  (3.)  That  teinds,  to  which  the  proprietor  of  the  lands  has  no 
heritable  right  (imless  bishops'  teinds,  i,e,,  teinds  formerly  attached 
to  archbishoprics  or  bishoprics,  which  are  now  Crown  property),  are 
liable  to  be  charged  with  stipend,  before  teinds  to  which  there  is 
such  right  can  be  burdened ;  and  (4.)  That  teinds  to  which  there  is 
no  heritable  right  belong  to  the  Crown,  or  some  private  party,  subject 
to  the  burden  of  the  stipend ;  and  the  amount,  subject  to  that  burden, 
must  be  paid  to  the  Crown,  or  private  party  in  right  thereof.  Pur- 
chasers, therefore,  are  in  general  materially  interested  to  see  whether 
or  not  there  is  a  heritable  right  to  the  teinds, — whether  the  teinds  are 
valued  or  not, — and  what  is  the  amount  of  the  free  teind  available  for 
future  augmentations  of  stipend. 

I  have  explained  the  mode  in  which  to  ascertain  whether  burdens 
have  been  made  public  through  the  registers,  or  by  leases^  and  in  some 
other  ways.  But  there  are  certain  burdens  against  which  an  ordinary 
search,  even  accompanied  by  the  examination  of  titles  and  leases,  affords 
only  a  partial  protection,  if  any  at  alL  For  example,  the  ordinaiy 
search  does  not  profess  to  disclose  burdens  or  restraints  upon  alienation 
created  by  litigiosity, — which  arises  by  the  commencement  of  diligence 
or  action,  at  the  instance  of  a  creditor  or  other  party,  for  attaching  his 
debtor's  heritage,  or  for  annulling  the  title  to  it.  Where,  for  example, 
the  diligence  of  inhibition  is  being  used,  litigiosity  commences  with  the 
messenger's  execution  against  the  lieges  prohibiting  them  from  volun- 
tarily acquiring  any  right  from  the  debtor.  This  is  called  the  publica- 
tion of  the  letters  of  inhibition.  And  a  sale  by  the  debtor  after  such 
publication  wiU  be  struck  at  by  the  inhibition,  provided  the  inhibition 
and  executions  be  recorded  within  forty  days  after  the  publication.  To 
guard  against  this,  a  search  can  be  made  at  the  Signet  Office.  All 
inhibitions  pass  the  Signet,  upon  bills  or  petitions  addressed  by  the 
creditor  to  the  Lords  of  Session,  praying  for  the  inhibition.  Upon  these 
bills  the  clerk  writes  an  interlocutor ' -Fia^  utpetitur  ;'  and  the  bill,  with 
this  interlocutor,  becomes  the  warrant  of  the  letters  of  inhibition,  and, 
as  such,  is  retained  at  the  Signet  Office.  By  a  search  at  that  office, 
therefore,  it  can  be  ascei*tained  whether  any  letters  of  inhibition  have 
been  issued ;  and,  if  so,  due  precautions  can  be  used  for  obtaining  pro- 
tection against  them.     The  warrant  contained  in  Signet  letters  appears 


l:(HiBmo5. 
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to  be  in  force  for  one  year  only,  so  that  the  search  need  not  go  back  minutb  op 

longer  than  one  year  and  forty  days ; — that  is,  the  period  during  which  ®^ 

the  letters  may  have  been  in  force,  and  the  forty  days  allowed  for  ii'ctjmbhahoks. 
recording  after  publication  by  execution  against  the  lieges.^ 

In  the  case  of  an  adjudication,  litigiosity  commences  immediately  Adjitdioatiok. 
after  citation  of  the  debtor  upon  the  summons ;  and  as  summonses  of 
adjudication  now  pass  the  Signet  without  bills,  or  other  similar  war- 
rants, there  is  no  search  by  which  to  learn  with  certainty  whether  there 
is  any  risk  of  litigiosity.  The  list  kept  at  the  Signet  Office  of  writs 
passing  the  Signet  may  or  may  not  mention  the  party  against  whom  an 
adjudication  is  being  led,  according  as  the  summons  shall  be  against  one 
or  more  defenders,  and  the  name  of  such  party  shall  stand  first  in  the 
listw  A  search  there,  therefore,  is  not  to  be  trusted ;  and  I  doubt  if  for 
adjudications  it  is  ever  made.^ 

Litigiosity,  like  the  diligence  of  inhibition,  even  when  complete, 
strikes  only  against  voluntary  deeds,  not  the  necessary  fidfilment  of  pre- 
vious  obligations.  And  Ttvora,  in  the  completion  of  the  diligence,  may 
take  off  the  effect  of  the  litigiosity.  This  is  always,  of  course,  a  case  of 
circumstances.^ 

We  now  return  to  the  proper  clauses  of  the  contract  or  minute  of  Obliqatign  to 

*       *  RBLIBVR  OP 

sale.    After  the  stipulation  relative  to  incumbrances,  we  have  the  seller's  annual 
obligation  to  free  the  lands  of  all  feu-duty,  casualties,  and  public,  paro-  "^*^"''*' 
chial,  and  local  burdens,  taxes,  and  assessments ;  and  care  should  be 
taken  to  see  that  all  such  burdens  are  duly  discharged  before  the  price 
is  paid  over. 

If  the  lands  are  in  non-entry,  it  may  often  be  advisable  to  arrange 
that,  in  place  of  the  seller  literally  fulfilling  his  legal  obligation,  by 
entering  with  the  superior,  and  paying  a  composition,  the  purchaser 
shall  do  so ;  and  that  the  seller  and  purchaser  shall  bear  the  burden  of 
the  entry  in  specified  proportions.*^ 

When  lands  are  in  the  natural  possession  of  the  proprietor  at  the  Lands  in 

propribtor's 

time  of  the  sale,  it  may  often  be  of  importance  to  make  special  stipula-  natural 
tions,  in  the  missives  or  minute  of  sale,  as  to  the  mode  of  cropping  them  ^ssbbsion. 
for  the  season  inmiediately  before  the  purchaser's  entry.    For  example, 
if  the  purchaser  buys  in  1860,  with  entry  at  Martinmas  1861,  the  seller 
has  right  to  reap  the  crop  of  1861 ;  and  it  may  be  necessary  to  arrange 

^  See  on  this  subject  Bell's  Law  Dictionary, '  Litigiosity '  and  '  Search  of  Incambranoes.' 


*  An  inhibition  has  now  no  force  or  effect  except  from  and  after  the  recording  either 
of  itself  or  a  statutory  notice  of  it  in  the  Register  of  Inhibitions. — Sect.  155  of  the  Con- 
▼eyandng  Act  of  1868. 

b  A  snmmons  of  reduction  or  of  adjudication  signeted  and  executed  has  now  no 
effect  in  rendering  litigious  the  lands  to  which  it  relates  except  from  and  after  the  date 
of  the  registration  (in  the  Register  of  Inhibitions  for  Reductions,  and  in  the  Register  of 
Adjudications  for  Adjudications)  of  the  statutory  notice  prescribed  by  the  159th  sec- 
tion of  the  Act  of  1868. 

^  Arrangements  as  to  entering  with  the  superior  are  now  unnecessary.  Payment 
of  composition  may  be  made  matter  of  agreement  in  each  case. 
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specifically  as  to  the  manner  in  which  he  is  to  labour  and  manure  the 
lands,  and  otherwise  deal  with  them.  Special  provision  may  also  be 
necessary,  in  some  cases,  for  preventing  undue  cutting  of  woods,  and 
other  dilapidation,  between  the  dates  of  the  sale  and  of  the  purchaser  s 
entry.  And  in  cases  where  the  title  of  the  seller  is  to  form  the  subject 
of  judicial  discussion,  so  that  perhaps  several  years  may  elapse  before  it 
can  be  ascertained  whether  there  has  been  a  valid  sale  or  not,  arrange- 
ments will  have  to  be  made  as  to  granting  leases,  presenting  to  churches, 
execution  of  necessary  repairs  or  improvements,  and  on  other  points, 
during  the  period  of  the  suspense. 

The  purchaser's  part  of  the  minute  of  sale  consists  of  an  obligation, 
on  receiving  a  valid  disposition,  with  relative  progress  of  titles,  and 
searches  instructing  that  the  lands  are  clear  of  incumbrances, — ^that  is, 
on  fulfilment  of  the  seller's  part  of  the  contract — to  pay  the  price  at  a 
term  specified,  with  penalty  in  case  of  failure,  and  interest  at  a  specified 
rate  during  the  not-payment. 

When  the  term  of  payment  of  the  price  is  described  as  Whitsunday 
or  Martinmas,  the  15th  May  and  11th  November  are  understood,  being 
the  money  term-days;  even  though,  by  the  custom  of  the  country, 
tenants  are  not  bound  to  remove,  and  possession  cannot  be  given,  till  a 
later  day.^ 

There  being  no  particular '  legal '  rate  of  interest,  the  contract  should 
specify  the  rate  to  be  paid.  But,  after  the  price  becomes  payable,  and 
possession  of  the  lands  is  given,  interest  is  due  ex  lege,  and  without 
express  stipulation.^ 

We  have  seen  that  the  purchaser  may  be  exposed  to  great  inconveni- 
ence by  delay  on  the  part  of  the  seller  to  give  him  a  title.  On  the 
other  hand,  it  may  be  very  important  for  the  seller  to  provide  against 
undue  delay  in  payment  of  the  price.  A  condition,  that  the  bargain 
should  be  void  if  the  price  was  not  paid,  or  caution  for  it  found,  by  a 
certain  day,  was  allowed  efiect^  But  the  condition  need  not  be  abso- 
lute. It  should  only  secure  to  the  seller  the  option  of  annulling  the 
bargain  in  case  of  delay  in  payment.  As  has  been  already  said,  the 
seller  should  require  actual  payment,  not  merely  caution  or  security  for 
the  price,  in  consideration  of  his  disponing  the  lands ;  and,  on  the  other 
hand,  wherever  the  seller  is  not  in  a  condition  to  give  a  valid  and  tinin- 
cumbered  title,  the  purchaser  ought  to  consign  the  price  in  bank ;  other- 
wise he  may  be  made  liable  in  a  higher  rate  of  interest  than  he  is 
receiving.  In  a  case  of  very  special  circumstances,  a  purchaser  had 
paid  the  price  to  the  seller,  the  latter  being  the  trustee  in  a  sequestra- 
tion, notwithstanding  that  there  were  undischarged  burdens  on  the  lands 
sold ;  and  a  succeeding  trustee  was  found  liable  to  dear  off  the  burdens 
out  of  the  bankrupt's  estate.^     But  the  safe  course  is,  neither  to  place 

^  Stewart  v.  Earl  of  CasailliB,  21  Bee.  ^  Young  v.  Dunn,   9  March  1785,  M. 

1811,  F.  C.  14,191. 

'  Speirs  v.  Ardrossan  Canal  Company, 

6  June  1827,  5  Sh.  764.  «  Moir  v,  Paul,  27  May  1830,  8  Sh.  823. 
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the  price  within  the  power  of  the  seller, — by  doing  which  the  purchaser  Mihute  of 
gives  up  the  best  compulsitor  he  has  upon  the  seller  for  obtaining  ^^^^' 
implement  of  his  part  of  the  contract, — nor  to  retain  the  price  in  his 
own  (the  purchaser's)  hands,  as  by  doing  so  he  may  incur  loss  of 
interest 

It  is  usual  to  bind  the  purchaser  further  to  pay  one-half  of  the  Expenses  op 
expense  of  the  disposition,  including  the  fees  of  drawing  and  revising, 
and  the  stamp-duty.  The  contract  of  sale  then  contains  a  submission  Submission. 
of  all  questions  and  disputes,  regarding  the  meaning  of  its  provisions  or 
their  implement,  to  an  arbiter  or  arbiters  in  succession ;  and,  this  being 
the  case  of  the  submission  of  an  ordinary  dispute  or  question,  the  arbiter 
must  be  named,  otherwise  it  will  not  be  binding. 

Then  both  parties  bind  themselves  to  fulfil  their  respective  parts  of 
the  contract  to  eacli  other,  under  a  specified  penalty  in  case  of  failure. 
And  the  contract  concludes  with  consent  to  registration  of  the  same, 
and  of  any  decree-arbitral  to  follow  on  the  submission  which  it  contains, 
for  preservation  and  execution,  and  testing-clause  in  usual  form. 

The  third  form  of  the  writings  preliminary  to  a  disposition  consists  artiolbs  of 
of  Articles  of  Eoup  by  the  seller,  Minute  of  Boup  and  Sale  in  favour  of 
the  purchaser,  and  his  obligation  to  fulfil  the  articles.    This  form  is 
appUcable  to  the  case  of  lands  being  sold  by  auction  to  the  highest 
bidder. 

The  articles  commence  with  their  title,  which  contains  the  descrip-  Specification 
tion  or  specification  of  the  lands,  as  it  will  be  inserted  in  the  disposition 
to  the  purchaser.  All  relative  reservations,  conditions,  etc.,  may  be 
inserted  at  the  end  of  the  description.  But  it  is  frequently  more  suit- 
able, and  specially  when  the  lands  are  to  be,  or  may  be,  exposed  in  lots, 
to  insert  these  reservations,  etc.,  in  the  clause  obliging  the  seller  to  grant 
the  disposition  to  the  purchaser.  The  title  specifies  also  who  is  the 
exposer  or  seller,  and  the  place,  day,  and  hour  of  the  intended  sale. 

Article  ^r«^  bears  that  the  lands  are  to  be  exposed  to  public  volun-  upset  price. 
taiy  roup,  in  one  or  more  lots,  as  has  been  or  may  be  afterwards  arranged, 
and  at  a  price  or  prices  named,  or  to  be  named  in  the  minutes  annexed 
to  the  articles  of  roup,  and  on  conditions  specified  or  to  be  specified  in 
such  minutes.  But  when  the  articles  leave  the  price  and  other  impor- 
tant particulars  to  be  specified  in  minutes,  the  exposer,  or  some  person 
duly  authorised  by  him,  must  sign  the  minutes.  The  judge  of  the  roup 
has  power  to  sign  the  minutes  of  roup  only ;  that  is  the  minutes  declar- 
ing who  is  the  purchaser  in  terms  of  the  articles,  or  declaring  that  there 
has  been  no  offer,  eta  But  the  judge  has  no  power,  gud  judge  of  the 
wup,  to  fix  the  price  or  the  terms  of  the  sale  generally.  The  same 
article  declares  that  the  lands  shall  belong  to  the  only  or  to  the  last  and 
highest  offerer. 

The  articles  frequently  say  that  the  lands  are  to  be  exposed  during  Sand-glass  ; 
the  running  of  a  half-hour  sand-glass,  or  for  a  space  of  time  to  be  ascer-  2y  jumb.^^"* 
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artiolbb  of  tained  by  a  watch  placed  upon  the  table ;  and  that  the  highest  bidder  at 
the  outrunning  of  the  sand  in  the  glass,  or  when  '  time  is  up '  according 
to  the  watch,  is  to  be  the  purchaser.  But  if  a  competition  is  going  on 
it  is  the  duty  of  the  judge  of  the  roup  to  lay  the  glass  on  its  side,  and 
prevent  its  running  out,  or  to  stop  the  watch, — so  as  to  allow  full  scope  for 
the  competition.^  A  better  form  in  this  respect,  and  one  which  obviates 
all  difficulties  as  to  time,  I  think,  is  to  say  that  the  highest  bidder  shall, 
'  after  three '  or  more  *  calls  by  the  judge  of  the  roup,'  be  preferred  to  the 
purchase. 

Who  mat  bid?        As  a  general  rule,  any  solvent  individual  is  allowed  to  bid  for  lands 

exposed  to  sale  by  public  roup ;  and,  should  a  party  offer  who  is  actu- 
ally under  diligence  for  small  sums  at  the  time,  the  exposer  is  entitled 
to  call  on  the  judge  of  the  roup  to  reject  his  offer,  and  not  allow  him  to 
compete.' 

R18BINOFFBB8.  Article  second  specifies  the  amount  by  which  each  offer,  if  there  are 
two  or  more,  is  to  exceed  the  preceding,  and  binds  the  offerers,  if  required, 
to  subscribe  their  offers. 

Tbrmofbntbt.        Article  third  declares  the  term  at  which  the  purchaser  is  to  enter  to 

the  lands,  the  place  where  he  is  to  pay  the  price,  the  term  when  he  is  to 
pay,  or  it  may  be  to  consign  the  same  in  bank,  and  the  term  from  which 
he  is  to  have  right  to  the  rents.  If  the  price  is  to  be  consigned  in  bank, 
and  not  actually  paid  to  the  seller,  it  is  generally  sufficient  to  appoint 
consignation  to  be  made  in  one  or  other  of  the  banks  in  Scotland,  incor- 
porated by  Act  of  Parliament  or  Soyal  Charter.  But  more  frequently 
the  particular  bank  is  specified ;  and  when  the  sale  takes  place  under  a 
bond  and  disposition  in  security,  framed  in  terms  of  the  Heritable  Secu- 
rities Act  of  1847,^  the  provisions  of  sect.  8  of  that  Act^  must  be  kept 
in  mind,  viz.,  that  the  creditor,  upon  receipt  of  the  price,  shall  consign 
the  surplus  which  may  remain  after  deducting  the  debt  secured,  with 
interest,  expenses,  etc.,  and  after  paying  all  previous  incumbrances,  and 
the  expense  of  discharging  the  same,  in  one  or  other  of  the  banks  above 
referred  to,  in  the  joint  names  of  the  seller  and  purchaser,  for  behoof  of 
the  parties  having  best  right  thereto.  And  the  particular  bank,  in  which 
such  consignation  is  to  be  made,  is  to  be  specified  in  the  articles  of  roup. 
In  this  case,  you  will  observe,  it  is  not  enough  to  provide  for  consigna- 
tion *  in  one  or  other '  of  the  banks. 

PuROHABBR  TO  Articlc  fourth  usually  binds  the  purchaser,  if  required,  within  a  short 
specified  period  after  the  roup,  to  grant  bond  with  a  sufficient  cautioner, 
or  to  give  other  security  to  the  exposer's  satisfaction,  for  payment  of  the 
price.  To  which  is  sometimes  added,  when  this  matter  is  fuUy  in  the 
exposer's  power,  an  option  to  the  purchaser  of  depositing  the  price,  or  a 

*  Burns,  Petitioner,  27  Nov.  1807,  M.  App.  ffoce  Sale,  No.  4. 
^  Menzies  v.  Baratow,  4  July  1840,  2  D.  1317. 
s  10  &  1 1  Vict  cap.  60. 

^  Section  122  of  the  Act  of  1868. 


ORAMT  BOND. 
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portion  of  it,  in  bank  in  the  joint  names  of  the  seller  and  himself,  by  Articub  of 


ROUP. 


waj  of  security  of  the  due  implement  of  the  purchase. 

Article  fifth  gives  the  ezposer  the  option,  in  case  of  the  highest  On  fauubb 
bidder  failing  to  give  security  as  required,  either  to  declare  the  sale  void,  deolabkd  void. 
and  of  new  to  expose  the  lands  to  sale,  or  to  declare  the  lands  to  belong 
to  the  immediately  preceding  offerer,  who,  it  is  provided,  shall,  in  such 
case  and  on  due  intimation  of  the  forfeiture  of  the  purchase,  and  requisi- 
tion to  fulfil,  be  bound  to  implement  his  offer,  as  the  highest  bidder  was 
bound  for  his  offer, — ^and  so  on  through  all  the  offerers,  till  the  articles 
befolfilled. 

In  case  of  failure  to  find  satisfactory  security  within  the  time  limited, 
the  highest  bidder,  under  articles  of  roup  with  a  clause  as  to  security 
expressed  as  above,  forfeits  his  purchase.^  But,  although  a  certain  dis~ 
cretaon  is  vested  in  the  exposer  as  to  the  sufficiency  of  the  cautioner 
or  other  security  offered,  he  has  not  an  absolute  or  arbitrary  discretion. 
He  is  bound  to  exercise  his  discretion  secuTidum  bonum  et  cequum.  It 
is,  however,  a  good  objection  that  the  cautioner  offered  is  not  subject  to 
the  jniisdiction  of  the  Courts  of  Scotland.* 

Intimation  to  the  second  offerer,  upon  failure  of  the  first,  with 
requisition  to  fulfil  the  purchase,  gives  the  party  so  called  on  right  to 
leciprocal  performance,  which  cannot  be  excluded  by  any  equitable 
consideration  for  the  party  through  whose  failure  the  purchase  has 
devolved  on  the  second  offerer.^  But  the  second  highest  offerer  is  not  en- 
titled to  insist  on  being  preferred,  although  the  highest  shall  inadvertently 
allow  the  stipulated  time  to  elapse  without  finding  caution.  It  is  in  the 
discretion  of  the  seller  to  foreclose  the  highest  offerer  or  not.*  The  highest 
offerer,  however,  must  be  a  bond  fide  third  party.  And  if  the  price  was 
raised  by  collusive  proceedings, — if  a  party,  technically  known  as  a  *  white 
bonnet,*  has  raised  the  price  by  fictitious  bidding, — the  next  offerer  is 
free.*  This  principle  has  been  applied  to  the  case  of  the  residuary  legatee, 
QBder  a  testamentary  trust,  bidding  for  lands  exposed  to  sale  by  the 
trustees,  and  in  the  price  of  which  he  had  an  interest.  The  whole  biddings 
by  the  legatee  were  annulled,  and  the  lands  declared  to  fall  to  the  offerer 
with  whom  the  legatee  had  competed,  at  the  price  offered  by  that  offerer 
before  the  competition  on  the  part  of  the  legatee  commenced.®*  The 
^ame  article  imposes  a  penalty  on  the  highest  offerer  in  case  of  his 

^Menaes'cMe.  *  Walker  v.  Gavin,  10  Feb.  1787,  M. 

14,193. 
^DftTidion  V.  Kerr,  19  Jan.  1815,  F.  0.  <^  Anderson  v.  Stewart,  16  Dec.  1814, 

F.  C. 
'Hannay  v.  Stothert,  15  July  1788,  M.  «  Faulds  v.  Corbet,  etc.,  25  Feb.  1859, 

K194.  21  D.  587. 


*'  The  rendoary  legatee  in  this  case  was  the  sole  beneficiary,  and  his  bidding  was 
Ittld  to  be  fictitious  and  meant  only  to  run  up  the  price,  as  he  could  not  sell  his  own 
property  to  himself.  But  this  principle  does  not  apply  where  the  competition  is 
l>etween  a  person  having  only  a  partial  interest  in  the  trust  property  and  a  third  party. 
A  purchase  by  two  oat  of  ten  residuary  legatees  at  a  public  sale  was  objected  to  by 
a  competing  offerer,  but  it  was  sustained  by  the  Court— Shiell  v.  Guthrie's  Trustees, 

VOL  a  C 


728 


LECTURES  ON  CONVEYANCINO.    [be.  m.  tit.  ii. 


Articlis  op 

BOUP. 


DBUVnT  OF 
DISPOSITXOH. 


LlABIUTT  FOB 

ANinJAL 

BUBDBNS. 


Pbotisionas 

TOTITLB-DKIDB. 


Offbbbbs  to 

SATIBFT  THKM  • 
flRLTBB  AS  TO 
VAKIOUB 
PARTICULARS. 


failure  to  find  security ;  and  such  penalty,  when  stipulated,  is  the  maxi- 
mum of  damages  claimable  for  non-implement  of  an  offer  made  at  a 
public  sala^ 

By  article  sixth,  the  exposer  binds  himself,  on  payment  of  the  price, 
or  in  certain  cases  on  consignation  thereof  in  bank,  to  grant  to  the  pur- 
chaser a  disposition  of  the  lands,  with  the  usual  clauses,  which  have 
been  fully  considered  in  connection  with  the  minute  of  sale.  By  the 
same  article  it  is  usual  to  express  whether  searches  for  incumbrances 
are  to  be  furnished  by  the  exposer  or  not,  and  to  say  by  whom  the  ex- 
pense of  the  disposition  is  to  be  paid. 

Article  seventh  provides  for  the  liability  of  the  seller  and  purchaser, 
resx>ectively,  for  the  feu-duty  and  casualties,  and  public  and  parochial 
burdens.  If  any  burdens,  applicable  to  a  period  both  before  and  after 
the  term  of  the  purchaser's  entry,  are  payable  in  one  slump  sum,  or  if 
the  annual  burdens  are  payable  in  eumulo  for  the  lands  sold  and  for 
other  lands  retained,  arrangements  for  apportionment  or  division  of  the 
respective  amounts  should  be  introduced  here. 

Article  eigJUh  makes  provision  as  to  the  delivery  or  exhibition  of  the 
title-deeds,  and  declares  that  offerers  are  understood  to  have  satisfied 
themselves  respecting  their  validity  before  the  roup,  and  shall  not  after- 
wards be  entitled  to  require  that  any  other  titles  shall  be  made  up  at  the 
expense  of  the  exposer.  The  meaning  and  operation  of  this  clause  have 
already  been  explained  in  connection  with  the  minute  of  sala  If  the 
lands  are  in  non-entry,  and  the  seller  is  not  to  enter  with  the  superior, 
it  is  well  to  make  an  express  stipulation  to  that  effect^ 

In  case  the  lands  are  sold  in  virtue  of  powers  in  an  Act  of  Parlia- 
ment, or  imder  a  bond  and  disposition  in  security ;  or,  as  in  the  case 
of  sales  by  royal  burghs,  if  the  sale  is  subject  to  regulations  imposed 
by  Statute ;  the  declaration,  that  offerers  are  understood  to  have  satisfied 
themselves,  ought  to  be  extended  to  the  sufficiency  of  the  notices  and 
advertisements,and  other  preliminary  proceedings  required  by  the  Statute, 
or  bond,  if  any,  with  a  view  to  the  sale.  And  the  preliminary  proceed- 
ings required  in  the  case  of  such  sales  call  for  most  minute  attention  and 
examination.  The  sale  is  allowed  only  on  condition  of  these  proceedings 
being  duly  observed.  A  private  Act  of  Parliament  authorised  a  sale 
after  giving  notice  by  advertisement  in  the  Gazette,  and  each  of  three 
newspapers,  weekly  for  three  months  preceding  the  day  of  the  roup,  and 
subject  to  the  approval  of  the  Court  of  Session.  The  notice  in  one  news- 
paper was  omitted  for  one  week ;  and  the  Court  refused  to  approve  of  the 
sale,  although  a  previous  intended  sale,  when  no  offerer  appeared,  had 

1  Johnstone's  Trustees  v,  Johnstone,  19  Jan.  1S19,  F.  G. 

26  June  1874,  1  R.  1083.  There  was  here  nothing  fictitious  about  the  bidding.  The 
two  legatees  were  acting  honestly  and  with  a  true  desire  to  purchase  for  themselves. 

A  trustee  is  legaUy  debarred  from  being  himself  the  purdiaser  of  property  vested  in 
him  as  trustee,  but  the  objection  can  only  be  taken  by  a  beneficiary,  not  by  a  third 
party — Aberdein  v.  Stratton^s  Trustees,  29  March  1867,  5  Macph.  726. 

^  No  stipulation  is  now  made  as  to  entry  with  the  superior.  If  there  is  to  be  any 
special  arrangement  as  to  payment  of  a  casualty  it  will  be  stated  here. 
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been  dnlj  advertisecL^  A  similar  judgment  was  proaounced  where  the  AsnoLEg  op 
sale  took  place  upon  an  adjoumment,  with  alteration  of  several  of  the 
conditions,  and  where  the  advertisements,  though  regular  and  complete 
as  to  the  original  exposure,  had  been  inserted  only  for  a  few  weeks  im- 
mediately before  the  adjournment^  The  procedure  directed  to  be  fol- 
lowed by  private  Acts  is  often  very  cumbrous  and  unmanageable,  and  it 
Deed  not  now  be  adopted ; — ^the  Entail  Amendment  Act  of  1853  having, 
bj  sect  10,  given  power  to  the  parties,  entitled  by  the  special  Act  to  sell, 
to  apply  to  the  Ck)urt  for  authority  to  do  so  in  the  manner  prescribed 
bj  the  Entail  Amendment  Act  of  1848 ;  and  the  Court  are  authorised  to 
grant  power  to  sell  on  such  reasonable  advertisement,  and  on  such  con- 
ditions, as  they  shall  think  fit.  On  the  principle  applied  in  the  cases 
of  Hope  and  Melville,  a  sale  of  lands,  in  virtue  of  powers  in  a  bond 
and  disposition  in  security,  was  reduced,  where  the  bond  stipulated  for 
'  previous  advertisement  in  the  Kelso  and  Berwick  newspapers' '  for  at 
'  least  one  month  weekly,'  and  where  there  was  a  period  of  seven  days 
(in  the  course  of  the  month)  without  any  advertisement,  and  no  week 
in  which  there  were  advertisements  in  both  Berwick  and  Kelso  news- 
papers.* 

Article  ninth  declares  that  ofiTerers  are  understood  to  have  satisfied  RBNTAL,yALUB, 
themselves  before  the  roup  as  to  the  rental,  value,  and  extent  of  the  "^""^»  "'*'• 
lands,  and  as  to  the  stale  of  the  teinds  and  the  amount  of  the  feu-duties 
and  pubUc  and  parochial  burdens,  and  as  to  all  other  particulars,  and 
shall  not  be  entitled  to  demand  any  deduction  from  the  price  on  account 
of  any  misunderstanding,  error,  or  alleged  deficiency  in  rental  or  extent, 
or  under-statement  of  feu-duty  or  other  burdens,  or  any  defect  of  the 
titles,  or  on  any  other  account  whatever.  But  even  a  very  comprehen- 
sive and  stringent  clause  to  the  above  efiect,  contained  in  articles  of  roup, 
irill  not  protect  a  sale,  though  lond  fide  made  and  completed  on  both 
sides  in  supposed  accordance  with  the  articles,  if  there  has  been  an  essen- 
tial and  material  error  as  to  the  identity  of  the  subjects  sold.  A  piece 
of  bnilding-ground,  situated  near  Glasgow,  with  the  houses  erected 
thereon,  was  so  sold ;  the  sellers  granting  warrandice  from  fact  and  deed 
onl}\  The  price  was  paid  to  the  sellers,  and  the  subjects  conveyed  to 
the  purchaser,  \7ho  had  entered  with  his  superior.  It  was  then  ascer- 
tained and  admitted  that  a  third  party  (named  Imrie)  had  a  preferable 
nght  to  a  considerable  portion  of  the  ground  and  houses  thereon ;  and 
the  Court  reduced  the  sale  in  respect  of  the  error.*  Lord  Jerviswoode, 
in  his  note  on  this  case,  says, '  The  Lord  Ordinary  thinks  the  articles  of 
'  roup  insufficient  to  cover  such  a  case,  and  he  comes  to  this  conclusion 
'  on  the  ground  that  where  there  is  a  flaw  which  strikes  at  the  contract 
'  itself,  and  which  would  suffice  to  annul  it,  nothing  short  of  a  positive 

*  Hope  v.  Moncrieffe,  26  Jan.  1833,  11  3  Nisbet  v.  Cairns,  12  March  1864,  2 

SIl  324.  Macph.  863. 

'Melville and  I>imda8,28  Jan.  1854,16  ^  Hamilton  v.  Western  Bank  of  Scot- 

^  419.  land,  12  June  1861,  23  D.  1033. 
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abtiolkbof     '  declaration  that  the  purchaser  shall  be  held  to  have  no  remedy  in  such 
^^^'  '  a  case  can  bar  his  right  to  restoration  against  it     It  is  not,  in  the 

view  which  the  Lord  Ordinary  takes  of  the  matter,  material  to  consider 
whether  the  whole  or  only  a  part  of  the  subject  be  afiTected  by  the  flaw, 
if  the  part  so  affected  be  truly  a  substantial  part  of  the  subject  which 
forms  the  object  of  the  contract  of  sale.'  And  4t  cannot,  it  is  thought, 
be  disputed  that  if  the  terms  of  the  articles  now  in  question  be  suffi- 
cient to  bar  the  present  challenge,  they  must  have  been  equally  effec- 
tual so  to  do  had  it  turned  out  that  the  whole  subject  was  embraced  in 
Imrie's  title,  and  that  the  pursuer  had  truly  bought  nothing  whatever 
excepting  a  progress  of  titles.  The  question  here,  as  the  Lord  Ordinary 
thinks,  turns  upon  the  matter  of  fact  as  to  whether  or  not  the  pursuer 
has  got  the  subject  for  which  he  contracted.  If  he  has,  there  is  an  end 
of  the  case.  If  he  has  got  only  a  portion  of  it,  he  has  got  something 
different  from  that  for  which  he  contracted ;  and  he  is  therefore  en- 
titled to  be  free.  In  this  view  of  the  case,  it  is  not  one  to  which  the 
clause  of  warrandice  is  applicable.  If  there  be  a  sale,  then  the 
defenders  may  plead  the  limitation  of  their 'liability  under  that 
clausa  If  there  be  no  sale,  there  is  nothing  to  which  the  clause  can 
apply.' 

The  Lord  President  M'Neill  says,  *As  to  the  purchaser  satisfying 
himself  as  to  the  extent  of  the  subject,  I  think  that  if  the  measurement 
had  turned  out  to  be  thirty-four  ells,  instead  of  thirty-five  ells,  as  he 
may  have  supposed  it  to  be,  or  if  there  had  been  some  such  difference 
between  the  actual  and  supposed  extent,  the  articles  of  roup  would 
have  covered  a  case  of  that  kind.  But  the  question  before  us  is  not  as 
to  an  error  in  mensuration,  but  as  to  the  identity  of  the  subject'  * 
The  tenth  article  contains  a  reference  to  arbiters  named,  of  all  ques- 
tions concerning  the  import  or  meaning  of  the  articles,  or  the  imple* 
ment  thereof.  A  reference  in  these  terms  is  sufficient  to  embrace  a 
question  as  to  the  right  of  the  exposer  to  the  lands,  with  which  the 
articles  stipulated  that  the  purchaser  was  understood  to  be  satisfied 
before  the  sale.^ 
Judge  of  roup.  The  eUvenOi  article  names  the  judge  of  the  roup,  with  power  to  him 
to  determine  all  questions  which  may  occur  at  the  roup,  and  to  adjourn 
the  sale,  and  to  prefer  the  highest  offerer,  in  terms  of  the  articles.  To 
this  clause  there  is  sometimes  added  a  power  by  the  exposer  to  a  person 
named  to  act  for  him  in  connection  with  the  roup,  and  to  sign  minutes 
of  exposure  and  roup,  and  relative  papers. 

Lastly y  There  is  a  provision  that  the  exposer  by  signing  the  articles, 
and  each  offerer  by  subscribing  his  offer,  shall  be  bound  to  fulfil  the 
articles  to  each  other,  imder  a  specified  penalty ;  with  clause  of  regis- 
tration, applicable  not  merely  to  the  articles,  but  to  the  offers,  minutes, 

^  Watt  and  Anderson  v.  Shaw,  6  March  1849, 11  D.  970. 


Rkfervncbto 

ABBITBR8. 


^  See  also  Morton,  etc.,  v.  Smith,  etc.,  8  Not.  1877,  5  R.  83. 
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and  enactments  of  roup,  and  to  any  decree-arbitral  which  shall  be  pro- 
nounced under  the  submission  contained  in  the  articles. 

The  procedure  at  the  roup,  with  the  forms  of  offers,  minutes  of 
roup  and  sale,  or  of  adjournment,  minutes  of  re-exposure,  etc.,  will  be 
found  in  the  Style  Book.^  * 


CHAPTER  III. 

I  WILL  now  proceed  to  the  examination  of  the  writings,  folio wiug  charters  bt 
on  the  disposition  by  the  vassal  or  proprietor  duly  infeft  to  a  purchaser,  ^*^""*- 
and  by  which  the  transfer  to  the  purchaser  is  completed,  and  the  lands 
are  fully  vested  in  him,  as  substituted  in  place  of  the  seller.^  The 
dispositive,  as  you  will  remember,  is  the  ruling  clause  of  the  disposi- 
tion, as  to  the  destination  to  heirs,  and  the  subjects  conveyed ;  but  in 
what  is  now  before  us,  and  with  reference  to  the  completion  of  the 
purchaser's  title,  we  have  to  look  to  the  leading  executive  clauses,  viz., 
— before  the  Titles  to  Land  Act  of  1868  came  into  operation, — the 
obligation  to  infeft,  procuratory  of  resignation,  and  precept  of  sasine ; 
these  being,  at  the  period  in  question,  the  warrants  of  the  writings 
which  were  required  to  operate  and  instruct  the  completion  of  the  pur- 
chaser's right.  Since  the  Act  of  1858  came  into  operation,  the  obliga- 
tion to  infeft  and  precept  of  sasine  can  be,  and  usually  are,  dispensed 
with.^ 

In  the  disposition  which  we  examined,  as  framed  before  the  Titles 
Act  of  1858  came  into  operation,  there  was  an  obligation  to  infeft  by 
alternative  manners  of  holding ; — one  of  the  seller  (de  me),  the  other 
from  the  seller  of  his  superior  {a  me  de  mperiore  vieo)  ;  and  the  mode  of 
infeftment  applicable  to  the  latter  alternative  was  by  resignation  or 
confirmation  or  both,  the  one  without  prejudice  of  the  other.  And  I 
think  it  will  be  convenient  to  take  up  the  forms  in  which  charters  were 
framed  before  the  Act  came  into  operation,  as  a  subject  by  itself;  and 
afterwards  to  explain  the  variations  thereon,  or  new  mode. 

And,  in  reference  to  the  older  mode,  I  will  consider,  first,  the  case  Chabtbr  op 
of  mfeftment  by  confirmation,  as  being  the  more  usual ;  though  un-  <^^^^^^™^- 
doubtedly  that  by  resignation  is  more  strictly  in  accordance  with  feudal 
rol^  and  notions.    The  first  step  in  order  to  infeftment  by  confirmation, 
in  the  older  form,  was  to  expede  an  instrument  of  sasine  in  favour  of  the 
purchaser,  in  virtue  of  the  precept  of  sasine  contained  in  the  disposition 

1  Juridical  Styles,  toL  L  p.  90.     [5th  Edit.  p.  77.] 

*  Vrouk  tlie  opinions  expressed  in  the  case  of  ShieU  v,  Guthrie's  Trustees,  9upr€L^  it 
appeazB  not  onlj  that  biddings  at  a  public  sale  must,  in  order  to  be  effectual  against 
eKher  seller  or  offerers,  be  reduced  to  writing,  but  that  the  writing  must  be  probative. 

bXhis  Chapter  treats  of  charters  and  writs  of  confirmation  and  of  resignation, 
which  were  abolished  by  the  Act  of  1874,  sect.  4. — See  note  at  end  of  this  Chapter. 

^  The  procnratary  or  danse  of  resignation  is  now  superfluous,  as  it  cannot  be 
€xecuted.~Sect.  4  of  Act  of  1874. 
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in  his  favour.  The  mairneT  of  holding  in  the  disposition  being  alter- 
native, and  the  precept  being  indefinite,  this  sasine  operated  at  once  and 
immediately  a  complete  and  independent  title  to  the  lands — that  is,  to 
the  property  thereof — ^holden  of  the  disponer  as  superior,  in  terms  of 
the  obligation  to  infefb  de  me.  At  the  same  time,  the  sasine  did  not 
fully  evacuate  the  right  of  the  disponer.  It  was,  as  yet,  only  a  subal- 
tern infeftment  holden  of  him ;  he  retaining  the  superiority  over  it, 
and  remaining  the  vassal  of  his  own  superior,  very  much  as  if  he  had 
granted  to  the  purchaser  an  ordinary  blench-charter.  But  the  infeft- 
ment was  alternative,  to  be  holden  either  of  the  disponer  or  of  his 
superior.  It  could  not,  indeed,  be  holden  of  his  superior  without  such 
superior's  formal  interposition ;  and  such  interposition  was  only  to  be 
given  effectively  by  confirmation  of  the  infeftment.  But,  as  soon  as  the 
superior's  confirmation  was  formally  granted,  the  infeftment  was  holden 
of  him ;  the  purchaser  was  fuUy  entered  and  substituted  as  vassal,  in 
the  room  and  place  of  the  disponer;  and  the  subaltern  infeftment 
holden  of  the  disponer  {de  me)  was  evacuated.  The  superior's  consent 
was  given  by  a  charter  of  confirmation ;  and  the  purchaser's  infeftment, 
holden  of  the  superior  by  confirmation,  was  thus  accomplished  by  means 
of  the  disposition,  sasine  thereon,  and  charter  of  confirmation  from  the 
superior.  The  purchaser's  infeftment,  to  be  holden  of  the  superior  by 
confirmation,  was  completed  in  precisely  the  same  way  in  the  case  of 
his  having  a  disposition  with  oblation  to  infeft  a  rru  only. 

The  distinction  between  the  two  cases  lies  in  this, — that  the  sasine  on 
the  disposition,  with  the  a  me  holding  only,  gave,  until  confirmed,  no 
security  against  subsequent  grants  from  the  disponer.  It  was  a  sasine 
to  be  holden  of  the  disponer's  superior  only,  and  requiring  such  superior's 
approval  and  confirmation  to  give  it  efficacy  against  such  subsequent 
grants ;  whereas  the  sasine  on  the  disposition,  with  the  am^  vcl  deiM 
holding  and  the  indefinite  precept,  was  immediately,  and  from  the  first, 
good  and  valid  as  a  sasine  of  the  lands  or  property  thereof,  to  be  holden 
of  the  disponer,  and  preferable,  as  regarded  the  lands  or  property,  to 
sasines  on  subsequent  grants  by  him;  and,  on  being  afterwards  con- 
firmed, it  then  became  a  sasine  of  the  whole  of  the  disponer's  interest, 
property  and  mid-superiority,  holden  of  the  disponer's  superior,  and  no 
longer  confined  to  the  lands  or  property  holden  of  the  disponer. 

I  will  now  examine  the  clauses  of  the  Charter  of  Confirmation. 

The  charter  describes  the  granter  as  '  immediate  lawful  superior  of 
the  lands.'  Sometimes  it  bears  to  be  granted  in  consideration  of  the 
payment  of  composition  or  entry-money,  the  receipt  of  which  it  acknow- 
ledges ;  but  it  is  more  common,  in  framing  such  charters,  not  to  express 
any  inductive  causa  In  fact,  the  entry-money,  though  payable  on 
delivery  of  the  charter,  is  not  the  cause  of  granting,  as  the  law  now 
stands.  The  charter  is  granted  in  compliance  with  a  legal  obligation, 
which  is  the  true  cause  for  it 

Immediately  after  the  description  of  the  granter,  or  after  the  state- 
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meat  of  the  payment  of  composition,  if  such  is  inserted,  we  have  the  Ghabtkr  oy 
clause  of  confirmation,  which  is  the  essential  and  operative  clause  of  the  *^^^**'^^°*'- 
charter. 

We  have  then  the  tenendas,  reddendo^  and  registration  clauses,  like- 
wise reservation  of  bygone  and  current  feu-duties  where  the  lands  are 
held  in  feu-farm»  and  the  clause  'salvo  jure  meo  et  cujuslibet*  whether 
the  lands  are  held  in  feu  or  blench ;  all  of  which  I  shall  refer  to  when 
we  are  examining  the  charter  of  resignation, — ^the  structure  and  objects 
of  these  clauses,  in  the  two  charters  respectively,  being  identical. 

But,  speaking  in  a  strictly  feudal  sense,  the  only  operative  clause  of  OoirFtRiuTioN 
the  charter  under  consideration  is  the  confirmation ;  which,  with  the 
testing-clanse,  and  nothing  else,  would  give  the  deed  full  efficacy  in 
completing  the  new  proprietor's  entry  and  infeftment  by  confirmation. 
As  regards  the  terms  of  that  clause,  the  object  of  all  charters  of  con- 
finnation  is  to  complete  the  entry  of  the  new  proprietor,  and  his 
substitution  in  the  place  of  the  last  vassal ;  and  what  is  required,  in 
principle,  for  that  purpose,  is  that  the  superior  shall  interpose  his 
confirmation  to  the  deed,  or  series  of  deeds,  by  which  the  lands  have 
been  conveyed  from  the  last  vassal  to  the  new  proprietor,  and  by  which 
the  right  of  the  latter  is  made  real.  The  principle  is,  that  every  infeft- 
ment or  real  right  must  be  made  an  infeftment  or  real  right  by  or 
from  the  superior.  The  original  infeftment  or  real  right  flowed  directly 
from  the  superior  or  his  predecessors  in  the  superiority ;  and  he  does 
not  confirm  U,  because  he  or  his  predecessors  granted  it;  and  he  cannot, 
by  confirmation  or  otherwise,  maJke  it  more  an  infeftment  or  real  right 
holden  of  him  as  superior  than  it  is  already ;  and,  for  the  same  reason, 
he  does  not  confirm  infeftments  or  real  rights  following  on  charters 
of  resignation,  or  precepts  of  dare  constat,  by  him  or  his  predecessors,  nor 
those  which  he  or  they  have  previously  confirmed.  As  to  all  of  these, 
the  object  of  confirmation  is  already  attained. 

By  the  clause  of  confirmation  in  the  charter  as  in  use  to  be  framed 
before  the  passing  of  the  Conveyancing  Acts  of  1847,  and  as  still  occa- 
sionally framed,  the  superior  confirms  to  the  new  proprietor  the  lands, 
together  with  the  disposition,  or  series  of  dispositions,  connecting  the 
new  proprietor  with  the  last  vassal,  and  the  sasine,  or  sasines,  or  notarial 
iostraments  thereon,  if  any.  Or,  according  to  other  forms,  he  confirms 
simply  the  disposition,  or  series  of  dispositions,  and  sasine,  or  sasines,  or 
notarial  instruments,  containing  the  lands,  without  making  the  confirma- 
tion of  the  lands  a  separate  and  independent  clause  of  the  deed.  In 
this  last  form  the  description  of  the  lands  is  introduced  in  narrating  or 
oonfirming  the  disposition  by  the  last  vassal ;  and  when  a  series  of  dis- 
positions, with  obligations  to  infeft  a  me,  or  a  me  vd  de  ms,  and  the 
sasines  or  notarial  instruments  thereon,  are  confirmed  in  one  charter, 
the  effect  of  the  confirmation  is  to  make  them  all  infeftments  or  real 
rights  holden  of  the  superior,  just  as  if  he  had,  on  the  occasion  of  each 
transmission,  granted  a  separate  confirmation  of  the  disposition  and 
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Cbabtbb  or      sasine  or  notarial  instrument    The  one  charter  of  confirmation,  appli- 
ooOTiRMATiQN.  q^\q  ^  ^q  whole  infeftmcnts  or  real  rights,  is  equivalent  to  a  separate 
charter  of  confirmation  applicable  to  each. 

The  important  change  of  form  introduced,  or  at  least  authorised,  by 
the  Transference  of  Lands  Act  of  1847,^  consists  in  this, — ^that  confirma- 
tion by  the  superior  of  the  lands  themselves,  and  the  instrument  of 
sasine  therein  in  favour  of  the  new  proprietor,  is  declared,  by  sect.  7,  to 
be  equivalent  to  confirmation,  as  regards  the  lands  confirmed,  of  the 
whole  dispositions  and  instruments  of  sasine,  and  all  other  deeds  and 
instruments  necessary  to  be  confirmed  in  order  to  complete  the  pro- 
prietor's investiture  as  immediate  vassal,  although  such  deeds  and 
instruments  are  not  enumerated  in  the  charter.^  In  all  other  respects 
the  older  and  more  modem  forms  of  the  charter  of  confirmation  are  the 
same ;  and  you  will  observe  that  the  alteration  of  form  allowed  by  the 
Act  of  1847  does  not  interfere  with  the  principle  of  the  operation  of  the 
charter.  The  relative  enactment  gives  to  the  form  thereby  authorised 
the  full  effect  of  the  older  form.  It  merely  operates  abbreviation,  by 
making  the  enumeration  of  writs  unnecessary ;  and  it  has  the  further 
great  advantage  of  diminishing  the  risk  of  error,  so  apt  to  arise  in 
describing  the  particulars  of  a  series  of  titles.  In  the  statutory  fonn, 
the  charter  which  operates  the  confirmation  of  several  infefbments 
differs  in  no  respect  from  that  which  is  applicable  to  only  ona 
Confirmation  Confirmations  by  superiors  have,  in  modem  practice,  been  invariably 
MKNT?  ^  granted  after  taking  the  sasine  on  the  disposition  or  other  writ  con- 
firmed. And  the  form  authorised  by  the  Act  of  1847  is  available  only 
to  parties  who  have  expede  instruments  of  sasine  or  notarial  instruments 
upon  the  disposition  in  their  favour,  or  have  registered  such  disposition. 
But,  on  principle,  confirmation  ought  to  be  at  least  as  effectual  before  as 
after  sasine  is  passed,  or  a  real  right  otherwise  obtained.  The  object  of 
the  confirmation  is,  by  interposing  the  superior's  approval  in  the  proper 
technical  form,  to  give  efficacy  to  the  infefbment  or  real  right  in  the 
lands,  as  an  infeftment  or  real  right  to  be  holden  of  the  superior ;  and 
it  would  seem  that,  if  the  superior  said, '  I  confirm  this  disposition  as 
a  warrant  for  sasine  or  for  a  real  right  to  be  holden  of  me,'  this  ought  to 
make  the  sasine  following  on  the  confirmed  disposition,  or  the  real  right 
obtained  in  virtue  thereof,  to  all  intents  a  sasine  or  real  right  holden  of 
him,  as  effectually  as  when  he  says, '  I  confirm  this  disposition,  with  the 
'  instrument  of  sasine  thereon,  or  real  right  obtained  in  virtue  thereof, 
'  as  an  investiture  to  be  holden  of  me.'  And  there  is  good  reason  to 
suppose  that  in  early  practice, — probably  until  stamp-duties  were 
imposed  on  charters  of  confirmation, — the  disposition  or  other  warrant 
frequently  had  confirmation  by  the  superior  indorsed  before  sasine  was 
passed  on  it.     But  the  efficacy  of  the  confirmation  before  infeftment  has 

UO  &  11  Vict.  cap.  48,  Schedule  (D.) 
*  See  sections  98  and  115  of  the  Act  of  1868. 
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been  seriotisly  questioned;   and,  practically,  the  question  is  now  ofCHABT«BOP 
slight  importance.      I  have  referred  to  it,  only  because  it  tends  to 
elucidate  the  principles  applicable  to  the  mode  of  completing  a  new 
proprietor's  entry  by  confirmation. 

When  a  charter  of  confirmation  is  duly  granted,  it  operates  retro,  to  Confirmation 

•'  °  *  OFBRATBS  rctro. 

the  efTect  of  making  the  infeftment  or  real  right  confirmed,  an  infeft- 
ment  or  real  right  holden  of  the  granter  of  the  charter  as  superior,  from 
the  date  of  completion  of  the  infeftment  or  real  right ;  and  that  although 
the  party  whose  infeftment  or  real  right  is  confirmed  shall  have  died 
before  the  confirmation.^*      But  there  must  be  no  mid-impediment  If  no  mid- 
intervening.     If  two  parties,  onerously  and  bond  fide,  acquire  the  same 
lands,  the  one  who  first  obtains  infeftment,  or  a  real  right,  to  be  holden 
of  the  disponer  (de  me),  is  preferable,  so  far  as  regards  the  fee  of 
property.     As  regards  the  infeftment,  or  real  right,  to  be  holden  of  the 
disponer's  superior  (a  Tne),  the  one  who  first  obtains  his  infeftment,  or 
real  right,  duly  confirmed  by  the  superior,  is  preferable  to  the  other ; 
though  it  may  happen  that  the  first  confirmation  applies  to  the  second 
infeftment  or  real  right.^    The  first  confirmation,  therefore  (assuming 
that  the  party  is  an  onerous  bond  fide  purchaser),  operates  a  mid- 
impediment  to  the  validity  of  the  second.     The  superior  has  already 
confirmed  an  infeftment  or  real   right  in  the  lands,  for  an  onerous 
cause,  to  be  holden  of  himself;  and  he  cannot  efifectively  thereafter 
confiirm   a   similar  infeftment  or  real    right  in    favour  of   another.^ 
No  mid-impediment^  however,  is  created  by  a  disposition  with  obliga- 
tion to  infefb  a  me  only,  or  a  ms  vel  de  me,  followed  by  registration, 
or  saaine,  or  notarial  instrument,  not  confirmed.      The  superior  has 
not  interposed  in  that  case  in  any  way;  and  he  is  free  to  confirm 
a  disposition  registered,  or  followed  by  sasine,  or  notarial  instrument, 
in  favour  of  another.      Neither  is  a  mid-impediment  created  by  the 
superior  granting  a  precept  of  dare  constat  to  the  heir  of  the  last 
vassal,  although  it  includes  the  lands  of  which  a  charter  of  confirmation 
is  desired  by  the  disponee  of  the  last  vassal.     The  disponee  can  at  any 
time  supersede  the  title  in  the  person  of  the  last  vassal's  heir  as  effec- 

1  Mn)owaU  V.  HouBton  and  Hamilton,  '  See  on  this  point  Gardner  v.  Scotts, 

19  Jan.    1793,   M.   8807  ;    Lockhart    v.  6  Dec.    1839,    2    D.    185 ;    reversed    3 

Ferrier,  16  Nor.  1837,  16  3h.  76.  March  1843,  2  BeU's  App.  129. 

'  1578,  c  66  ;  Erskine,  ii.  7.  14. 


*  A  proprietor  of  a  certain  mid-Buperiority  conveyed  it  in  1808  to  his  vassal  by  a 
dispoffition,  with  tm  a  me  holding,  on  which  infeftment  followed;  and  in  1834  he 
granted  another  disposition  of  it  in  the  vassal's  favour,  bearing  to  be  in  supplement  of 
the  previous  one,  with  an  a  me  vel  de  me  holdings  on  which  infeftment  also  followed. 
The  over-superior  afterwards  confirmed  both  dispositions  and  both  infeftmeuts  in  one 
charter;  and  it  was  pleaded  that  the  confirmation,  operating  retro,  set  up  the  first 
infeftment  from  its  date ;  that  it  was  inept  as  regarded  the  disposition  and  infeftment 
of  1834 ;  and  that  the  effect  of  these  latter  deeds  was  to  create  a  new  mid-superiority 
mterjected  between  that  contained  in  the  deed  of  1808  and  the  dominium  tUiU, — but  the 
Court  held  that  the  two  dispositions  were  to  be  read  together  as  one  conveyance  of  the 
Bud-supeiiority,  and  that  there  was  no  such  interjection  as  that  contended  for — Duke 
of  Argyll  V.  Dalgleish*s  Trustees,  23  May  1873,  11  Macph.  616. 
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Chartbb  op     tually  as  he  could  have  superseded  that  of  the  last  vassal  himself.    The 
coMrauiATioH.  procuratory  by  the  last  vassal  is  as  eflfectual  after  the  granter's  death  as 
before ;  and,  as  to  the  lands  therein  contained,  the  heir  is  eadem  pemond 
cum  defuTicto} 

Until  the  passing  of  the  Conveyancing  Acts  of  1847,  it  was  not 
incumbent  on  the  superior  to  grant  a  charter  of  confirmation  to  the 
disponee  of  his  vassal,  although  the  practice  of  doing  so  had  become 
universal.     But  by  the  Transference  of  Lands  Act  of  1847  ^  superiors 
are  bound  to  grant  charters  of  confirmation  to  any  person  infeft  in 
lands  held  of  them  upon  a  disposition,  or  other  deed  of  conveyance, 
granted  by  the  person  last  entered  and  infeft,  or  by  a  person  whose 
own  title   was   capable  of  being  confirmed  according    to   the  then 
existing  law  and  practice,  provided  the  disposition  contained  either  an 
obligation  to  infeft  a  me,  or  an  obligation  to  infeft  a  mevd  de  m>e, — 
and  on  other  conditions  corresponding  with  those  applicable  to  the 
superior's  obligation  to  grant  entries  by  resignation  under  the  Act 
20  Geo.  II.  cap.  60.* 
CovnBMATioN         Before  proceeding  to  examine  the  charter  of  resignation,  I  wish 
shortly  to  notice  the  distinction  between  the  charter  of  confirmation  as 
now  in  use,  and  the  charter  called  by  the  same  name  frequently  met 
with  in  the  earlier  histoiy  of  Scotch  land  rights.     Alienation  is  now 
absolutely  free  of  all  restraints  at  the  instance  of  the  superior,  whose 
confirmation  must  be  given,  when  required  by  a  person  entitled  to  claim 
it,  on  payment  of  the  legal  casualties ;  and  the  effect  of  such  confirma- 
tion is  to  validate  a  transmission  and  infefbment  or  real  right  in  lands 
to  be  holden  of  the  granter  of  the  confirmation  as  superior,  and  thus  to 
introduce  a  new  vassal  to  the  fee  in  place  of  the  old.    But  in  former 
times,  when  alienation  by  a  vassal,  to  be  holden  directly  of  his  superior, 
was  not  allowed  by  law,  the  estate  of  any  vassal  who  attempted  it  was 
liable  to  recognition, — ^that  is,  to  be  forfeited  to  the  superior.     In  that 
state  of  the  law,  sub- vassals  were  exposed  to  serious  risks ;  because,  when 
the  right  of  the  immediate  vassal  was  forfeited  to  his  superior,  the 
subaltern  r^hts  granted  by  such  vassal  were  in  like  manner  forfeited,  if 
the  superior  had  not  acknowledged  them.     It  was  thus  not  unusual  for 
the  sub- vassals  to  obtain  charters  of  confirmation  from  the  superior  of 
their  superior, — not  in  order  to  make  them  hold  directly  of  that  superior, 
as  is  the  object  of  confirmation  now, — but  that  they  might  not  be 
involved  in  the  forfeiture  of  their  immediate  superior  in  case  it  should 
happen. 

In  strict  law  the  same  risk  attends  forfeiture  now  as  formerly ;  and, 
if  forfeiture  happens,  the  right  of  the  sub- vassal  falls,  along  with  that  of 
the  immediate  vassal,  to  the  superior.     But  forfeitures  may  be  said  to 

1  FuUarton  v.  Hamikon,  22  Nov.  183d,  12  Sh.  117. 
MO  ft  11  Vict  cap.  48,  aect  6. 

^  See  flection  97  of  Act  of  1868. 
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be  almost  unknown ;  and,  accordingly,  charters  of  confirmation  of  the  Chartbb  of 
class  now  referred  to  have  long  been  obsolete.^  ookfirmatiok. 

I  now  notice  the  infefbment  of  the  new  proprietor  by  resignation ;  bbsiohation. 
still  confining  myself  to  the  mode  of  procedure  in  use  before  the  Titles 
to  Land  Act  of  1858  came  into  operation. 

The  executive  clauses  of  the  disposition,  in  order  to  such  infeftment, 
are  the  obligation  to  infeft  and  the  procuratory  of  resignation ;  and 
though  the  disposition  may  contain  a  precept  of  sasine,  and  the  obliga- 
tion to  infeft  may  happen  to  be  alternative,  a  me  vd  de  me,  no  use  can 
be  made  of  the  precept ;  nor  is  the  alternative  holding,  de  me,  to  any 
extent  available  or  necessary.  The  infeftment  by  resignation  is  not  the 
act  of  the  last  vassal,  or  proprietor,  confirmed  by  the  superior.  It  is, 
aad  must  be,  exclusively  the  direct  act  of  the  superior  himself.  The 
procnratory  of  resignation,  as  we  have  seen,  is  a  mandate  from  the  last 
vassal,  or  proprietor,  for  resigning  or  giving  back  the  lands  to  the 
superior,  in  order  that  he  may  dispone  them  to  the  new  proprietor.  The 
lauds  are  given  back  accordingly ;  and  the  superior  thereupon  dispones 
them  to  the  new  proprietor  by  a  Charter  of  Kesignation,  so  called  because 
it  follows  on  the  last  vassal's  resignation. 

This  charter,  like  the  charter  of  confirmation,  may,  or  may  not,  con-  CLi^usEs  oif 
tain  an  inductive  clause.     When  there  is  such  clause,  it  will  usually  be  ^1^^^^. 
in  all  respects  similar  to  the  corresponding  clause  in  the  charter  of  con- 
finnation. 

The  charter  of  resignation  contains  next  a  dispositive  clause,  by  which  DKPoamvB. 
the  superior  gives,  grants,  and  dispones,  and  perpetusdly  confirms  to  the 
new  owner,  and  his  heirs  and  assignees,  or  otherwise, — according  to  the 
destination  contained  in  the  disposition,  or  other  warrant,  and  procura- 
toiy  or  clause  of  resignation  therein  contained, — the  lands  which  have 
been  resigned. 

The  words  employed  in  the  dispositive  clause  of  the  charter,  you  will 
observe,  are  'give,  grant,  and  dispone;'  the  charter  of  resignation  not 
representing  an  onerous  transaction  like  the  original  charter,  which,  in 
the  corresponding  clause,  uses  the  words  '  sell  and  dispone.'  But  stUl, 
the  words  used  assume  that  the  superior  is  for  the  time  vested  in  the 
lands ;  which  is  in  accordance  with  the  feudal  principle,  that  the  fee  is 
in  his  hands  by  the  resignation  or  giving  back  thereof  to  him  on  the 
part  of  the  last  vassal  Any  reservations  or  conditions  contained  in  the 
original  charter  ought  to  be  repeated,  or  distinctly  referred  to,  in  every 
charter  of  resignation  or  other  charter  by  progress.  But  the  omission 
80  to  repeat  or  refer  to  reservations  or  conditions  in  charters  by  progress, 
though  continued  for  forty  years  and  upwards,  does  not  extinguish  the 
Teservations  or  annul  the  conditions.  The  superior  has  right  (if  charters 
by  progress  only  have  been  granted)  to  recur  to  the  original  feu-charter, 

^  They  are  referred  to  in  the  Supplement  to  Spotiswoode  (p.  207)»  u  not  in  disuse 
in  1734. 
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Chabtbrof 
resignation. 


QU.SQUIDEM 
CLAUBB. 


Claubb  of 
noyodamus. 


as  showing  the  measure  and  terms  of  the  feu,  and,  on  giving  a  new  entry, 
is  entitled  to  insert  reservations  or  conditions  in  terms  of  the  original 
feu-right,  or  to  refer  to  such  reservations  or  conditions  as  contained  in 
the  feu-right,  just  as  if  they  had  never  been  omitted  from  any  of  the 
intermediate  charters.^ 

The  description  of  the  lands  in  the  charter  of  resignation  cannot  go 
beyond  the  terms  of  the  disposition  which  is  its  warrant,  and  procuratory 
therein  contained.  In  early  times,  frauds  were  practised  by  vassals 
granting  procuratories  of  resignation  and  obtaining  charters  in  their  own 
favour  with  enlarged  boundaries.  To  prevent  that,  the  Act  1692,  cap. 
138,  declared  that  the  description  in  such  charters,  though  more  com- 
prehensive than  in  the  original  charter,  should  not  affect  the  marches  of 
any  other  person.  A  different  result  may  follow  from  a  charter  of 
resignation  by  the  superior  in  favour  of  a  third  party  on  the  last  vassal's 
resignation.  Possession  upon  such  charter,  with  recorded  sasine  thereon, 
during  the  period  of  the  long  prescription,  would  give  to  such  third 
party  an  effectual  right  to  all  the  lands  within  the  boundaries  specified 
in  the  charter.^ 

We  have  next  the  qiuBquidem  clause,  so  called  from  the  initial  word 
of  the  clause  in  the  charter  when  written  in  Latin.  This  is  an  explana- 
tory clause,  its  object  being  to  show  the  modiLS  vacandi, — how  it  is,  and 
for  what  purpose,  that  the  lands  which  were  formerly  given  out  by  the 
superior  to  a  vassal  are  again  in  the  superior's  hands, — the  authority,  in 
short,  on  which  the  superior  again  dispones  the  lands.  Until  the  Con- 
veyancing Acts  of  1847  came  into  operation,  this  clause  described,  inter 
alia,  the  process  of  resignation  in  the  superior's  hands.  But  that  form 
was  altered,  and  the  clause  made  to  bear  simply  that  the  lands  formerly 
pertained  heritably  (that  is,  by  completed  infeftment)  to  the  last  vassal, 
holden  by  him  of  the  granter  of  the  charter  of  resignation,  as  his 
superior,  and  were  resigned  by  him  into  the  superior's  hands  by  virtue 
of  the  clause  or  procuratoiy  of  resignation  contained  in  the  disposition 
of  the  lands  granted  by  the  last  vassal  to  the  new  proprietor.  The 
procuratory  expresses  the  purpose  of  the  resignation,  viz.,  that  new  infeft- 
ment might  be  granted  by  the  superior  in  favour  of  the  new  proprietor. 
The  purpose  of  the  resignation,  which  used  formerly  to  be  expressed  in 
the  quasquidem  clause  of  the  charter,  is  not  so  in  the  form  of  charter 
introduced  by  the  Acts  of  1847. 

If  the  terms  of  the  original  feu-right  are  to  be  altered  by 
the  parties  in  any  respect,  this  ought  to  be  done  by  a  clause  of 
novodamus,  which  will  be  introduced  in  the  charter  of  resignation 
after  the  qucBquidem,  A  vassal's  estate  of  property  cannot  be 
enlarged  by  the  mere  terms  of  charters  by  progress  without  a  rmo- 


1  Hution  v.  Macfarl&ne,  11  Nov.  1863, 
2  Macph.  79.* 


'  Creditors  of  TuUicoultry  v,  Murray, 
5  Dec.  1701,  M.  12,743. 


See  svprOf  p.  708,  note  b. 
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iamus,  A  charier  of  resignation,  or  other  charter  by  progress,  ope-  Chabtbr  of 
rates  merely  a  renewal  of  the  existing  investiture ;  and  no  omission  ^""^^^^^"^• 
of  reservation,  condition,  or  obligation  in  such  charter  would  operate 
piejudiciaUy  either  to  the  superior  or  vassal.  A  clause  or  charter  of 
wvodoanus,  however,  partakes  so  far  of  an  original  charter  as  to  be  the 
proper  warrant  by  which  at  once  to  discharge  or  modify  any  of  the 
lesexvations  or  conditions  of  the  original  right,  or  to  change  the  holding 
or  the  reddendo  therein  expressed.  A  clause  or  charter  of  novodarmis 
is,  in  fact,  the  appropriate  medium  by  which  to  express  and  complete  a 
change  in  the  prior  contract  between  the  superior  and  vassal  in  any 
respect* 

After  the  qtuBquidem  clause,  and  the  novodamits,  if  any,  we  have  the  Tbnsndas,  etc. 
clauses  of  ttnendas  and  reddendo,  which  (in  case  of  there  being  no  novo- 
damns)  ought  to  be  in  strict  conformity  with  the  corresponding  clauses 
of  the  original  charter,  either  by  reference  or  in  express  terms.  But 
even  if  any  of  the  provisions  of  the  original  charter,  forming  proper  parts 
of  the  obligations  thereby  undertaken,  hinc  inde,  are  omitted,  they  will 
beheld  as  repeated  in  the  charter  of  resignation,  unless  there  be  an 
express  agreement  to  the  contrary.  And  such  agreement,  where  there  is 
any,  should  be  carried  out,  not  by  a  charter  of  resignation  merely,  but 
by  a  charter  of  navadamus.  Notwithstanding  the  omission,  in  a  series 
of  charters  by  progress,  of  an  obligation  by  the  superior  to  relieve 
the  vassal  of  all  public  burdens  contained  in  the  original  feu-right, 
but  which  had  never  been  imported  into  the  records,  a  singular  suc- 
cessor in  the  superiority  was  held  bound  to  insert  such  obligation  in 
a  renewal  of  the  investiture  about  to  be  granted  by  him.^ 

There  is  no  warrandice  in  charters  of  resignation ;  for  in  these  the  Warrandice. 
superior  interposes  at  the  request  of  others,  and  does  not  undertake  or 
incur  any  liability  by  doing  so.  Of  course,  however,  if  a  new  proprie- 
tor obtains  such  charter,  and  pays  composition  for  his  entry  to  one  who 
is  found  to  have  had  no  right  to  the  superiority,  whereby  the  charter 
falls  to  the  ground,  the  grantee  of  the  charter  is  entitled  to  recover  the 
composition  so  paid. 

After  the  reddendo,  we  have  the  consent  to  registration  for  preserva-  Rbqistration. 
tion,  which,  in  terms  of  the  Act  1693,  cap.  35,  can  be  in  the  Books  of 
Council  and  Session  only. 

We  have  then,  in  the  form  of  charter  still  under  consideration,  a  pre-  prbcbft  of 
cept  of  sasine  in  the  longer  or  shorter  form,  according  as  the  charter  may  *^"'^- 
have  been  granted  before  or  after  the  Act  of  1845  came  into  operation. 

At  the  end  of  the  precept,  in  either  form,  there  is  introduced,  where  Saving  clausb. 
the  holding  is  in  feu-farm,  a  special  reservation  to  the  superior  of  bygone 
and  current  feu-duties,  so  far  as  not  paid ;  and  in  all  cases  the  clause 
'salvo  jure  meo  et  cicjtisUhet* — meaning  that  the  charter,  being  granted  in 

1  Hope  V.  Hope,  20  Feb.  1864,  2  Macph.  670. 


^  See  Magistrates  of  Inverkeithing  v.  Boss,  30  October  1874,  2  R.  48. 
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compliance  with  a  legal  obligation  upon  the  superior,  and  without  war- 
randice against  him,  is  to  affect  no  lawful  right  in  the  superior  or  any 
one  else,  and  is  in  fact  granted  and  accepted  periculo  petentis.  The 
delivery  of  the  charter  without  reservation  of  the  feu-duties  would 
import  a  discharge  of  all  prior  casualties  and  duties ;  and  hence  the 
importance  of  the  special  reservation.^  But  the  granting  of  such  char- 
ter does  not  preclude  the  superior  from  the  benefit  of  inhibition,  previ- 
ously used  by  him  against  the  granter  of  the  disposition  on  which  the 
charter  proceeds.*  And,  if  there  should  emerge  to  the  superior  a  right 
to  the  property,  preferable  to  that  of  the  party  to  whom  he  has  granted 
the  charter  of  resignation,  the  granting  of  the  charter  is  not  to  preclude 
him  from  vindicating  that  right  But,  when  there  is  any  opposing  right 
existing  or  likely  to  arise  in  the  superior's  person,  it  should  be  made  the 
subject  of  a  special  reservation ;  or,  if  the  vassal  will  not  accept  the 
charter  with  such  reservation,  the  superior  should  only  grant  it  on  a 
charge  of  homing  at  the  new  proprietoi^s  instance  upon  letters  of  hom- 
ing against  superiors.  There  should  also  be  a  formal  protest  that  the 
charter  shall  not  prejudice  the  superior's  right. 

By  the  Titles  Act  of  1860,  sect.  39,  charters  of  resignation  operate 
(as  charters  of  confirmation  do  by  the  Act  of  1847)  as  a  confirmation  of 
the  whole  deeds  and  instruments  necessary  to  be  confirmed  in  order  to 
complete  the  investiture  of  the  party  in  whose  favour  such  charters  may 
be  or  may  have  been  granted.^  The  simple  charter  of  resignation,  there- 
fore, supersedes  the  necessity  of  the  charter  of  resignation  and  confirma- 
tion combined,  which  we  shall  presently  notice ;  and  by  this  enactment 
the  omission  to  grant  confirmation  of  prior  writs  along  with  a  charter 
of  resignation,  which  under  our  former  law  would  have  been  fatal  to  a 
title,  is  now  rendered  harmless.  The  Act  of  1860  makes  the  same 
provision  as  to  charters  of  adjudication  or  sale.^ 

By  the  charter  of  resignation,  as  already  observed,  the  superior  dis- 
pones the  lands  as  if  he  were  again  vested  in  them.  But  he  is  not 
invested  by  the  resignation,  except  for  the  sole  purpose  of  giving  out  the 
lands  to  the  new  proprietor ;  nor  is  the  last  vassal  divested  by  the  mere 
resignation  in  the  superior's  hands,  or  even  by  the  grant  from  the  supe- 
rior to  the  new  proprietor.  The  new  proprietor  requires  infefbment,  or 
its  equivalent,  in  order  to  divest  the  last  vassal  and  invest  himself. 
And  were  the  last  vassal  to  grant  a  disposition  in  favour  of  another 
party,  with  9i;aamevd  deme  holding,  or  with  B,de7ne  holding, on  which 
infefbment  or  its  equivalent  should  follow,  before  infeftment  or  its  equi- 
valent had  followed  in  favour  of  the  first  disponee  in  virtue  of  the 
charter  of  resignation, — ^the  first  infeftment  or  its  equivalent  in  favour  of 


1  Gassillis  v.  Lord  Bargeny,  Feb.  1682, 
M.  6414;  Gibson  v.  Scot,  2  Feb.  1739, 
M.  6500 ;  Tailors  of  Glasgow  v,  Blackie, 


11  JuDe  1851,  13  D.  1073. 

*Lord  Forbes   v.    Garrioch,  28   Nov. 
1673,  M.  6517. 


^  Re-enacted  by  the  115th  section  of  the  Consolidation  Act  of  1S68. 
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the  second  disponee,  as  it  constitutes  a  complete  and  independent  right,  chabtkr  ov 
would  prevail  over  the  second  infeftment  or  its  equivalent  in  favour  ^^i^^^^^^^- 
of  the  first  disponee.  It  has  even  been  decided  that  a  party  who 
held  a  disposition  from  the  last  vassal,  with  a  me  vd  de  me  holding, 
and  relative  procuratory  and  precept,  and  who  had  obtained  a  charter 
of  resignation  on  the  procuratory,  could  afterwards  validly  execute  the 
precept  in  his  disposition.  No  infeftment  having  passed  on  the  char- 
ter of  resignation,  the  fee  was  still  in  the  last  vassal,  and  his  precept 
therefore  was  still  available  for  infeftment  in  favour  of  his  disponee. 
And  the  lands  axe  actually  in  non-entry, — that  is,  without  a  vassal, — 
in  case  of  the  last  vassal's  death,  until  the  charter  of  resignation  in  favour 
of  his  disponee  is  followed  by  sasine  or  its  equivalent.^  The  superior, 
however,  is  subjected,  by  the  Act  1540,  cap.  105,  to  severe  penalties,  in 
case  of  his  accepting  successive  resignations  from  the  same  vassal  of  the 
same  lands  in  favour  of  different  parties. 

The  new  proprietor's  title  is  completed,  and  he  becomes  the  vassal,  infrvtmiht  on 
by  expeding  sasine  on  the  charter,  or  by  registration  of  the  charter  in  °h^»''*"- 
the  r^;ister  of  sasines, — proceedings  as  to  which  no  observation  appears 
to  be  called  for.     But,  as  the  lands  remain  in  non-entry  until  the 
charter  is  followed  by  sasine  or  its   equivalent,  and   the  superior's 
casualties  are  liable  to  be  disappointed  by  assignation  of  the  charter  and 
precept,  before  sasine  or  its  equivalent,  I  hold  that  the  superior  is  entitled 
to  require  the  charter  to  be  followed  by  sasine  or  its  equivalent,  in  favour 
or  on  behalf  of  the  immediate  grantee,  and  to  provide  against  the  risk 
of  assignation  to  a  third  party.     It  is  of  importance,  however,  to  see  supbbiok's 
that  the  superior's  own  title  to  the  superiority,  on  which  depends  his  J^^JJJST "' 
right  to  receive  the  last  vassal's  resignation,  and  to  grant  the  new  title, 
is  complete.     It  is  true  that  if  the  superior,  at  any  time  of  his  life,  com- 
pletes a  valid  title  to  the  superiority,  such  title  will  operate  by  accretion 
to  validate  the  resignation  and  charter,  just  as  if  it  had  be^n  good  and 
valid  from  the  first.'     But,  in  case  the  superior  has  no  infeftment  or  its 
equivalent  at  the  time  of  granting  the  charter,  and  shall  die  without 
obtaining  infeftment  or  its  equivalent,  or  shall  assign  his  personal  right 
to  a  third  party,  who  expedes  infeftment  or  registration,  accretion  will 
not  take  place.^     And  when  the  charter  is  granted  by  trustees  having 
only  a  personal  right,  and  no  one  of  whom  is  ever  infeft,  the  infeftment 
of  additional  trustees,  assumed  by  them,  will  not  validate  the  charter  of 
the  original  trustees.^ 

It  is,  however,  sufi&cient  for  the  safety  of  the  vassal  that  the  supe- 
rioi's  right  is  undoubted,  and  his  infeftment  or  title  complete,  as  appear- 
mg  from  the  record,  and  unchallenged  at  the  time ;  although  it  may  be 
exceptionable,  as  in   a  question  with   parties   having  a   contingent 

^  Porres  v.  Strach&n,  14  Nov.  1677,  M.  '  Norton   v.    Anderson,   6  July    1813, 

6890.  F.  C. 

*  Innes  v,  Gordon,  20  Nov.  1844,  7  D.  *  Martin  v,  Wight,  3  Feb.  1841,  3  D. 

141.  485. 
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interest;  for  example,  substitute-heirs  of  entail  The  vassal  is  not 
entitled  to  scrutinise  the  warrants  of  the  superior's  title.^  And  the  vassal 
cannot  except  to  a  party's  title,  which  he  or  his  ancestor  has  already 
recognised  by  accepting  an  entry  from  such  party  as  superior.^ 

DisTiNcnvB  It  may  be  useful,  before  closing  the  subject  of  the  completion  of  titles 

PBCULlARITIXS  *  '  «j  w  L 

OF  RESIGNATION  by  resiguatiou  and  confirmation,  according  to  the  older  form,  to  contrast 

the  peculiarities  of  each  of  these  modes. 

In  the  case  of  the  resignation,  the  lands  are  given  back  by  the  old 
vassal  to  the  superior,  who  thereupon  grants  a  charter  in  favour  of  the 
new  proprietor,  and  he  then  obtains  infeftment,  in  virtue  of  the  superior's 
warrant,  or  registers  that  warrant.    In  the  case  of  confirmation,  there  is 
no  giving  back  to  the  superior.    The  old  vassal  dispones  to  the  new 
vassal  and  grants  him  the  warrant  for  his  infeftment  or  registration. 
Sasine  or  registration  then  takes  place ;  whereupon  the  superior  inter- 
poses his  confirmation.      The  title  by  resignation  and  sasine,  or  its 
equivalent  registration,  proceeds  directly  from  the  superior,  as  author- 
ised by  the  last  vassal    The  title  by  confirmation  proceeds  from  the  last 
vassal,  and  is  sanctioned  by  the  superior.     In  the  resignation,  the  con- 
nection between  the  old  and  new  vassals  is  explained  in  the  quceguidem 
clause,  which  expressly  narrates  the  act  and  deed  of  the  last  vassal  as 
its  warrant.     In  the  confirmation,  the  connection  is  brought  out  in  the 
enumeration  of  the  deeds  confirmed ;  or  (if  all  are  not  enumerated,  as  in 
the  form  introduced  by  the  Act  of  1847)  by  the  exhibition  of  them  all 
to  the  superior ;  and  the  writs  enumerated  or  exhibited  must  begin  with 
the  disposition  from  the  last  vassal    It  is  not  usual,  however,  to  say 
expressly  that  he  is  the  last  vassaL    That  fact  is  left  to  inference ;  so 
that  the  charter  of  confirmation,  by  itself,  does  not  plainly  show  the 
links  of  connection  as  the  charter  of  resignation  does.    Again,  by  the 
resignation^  the  last  vassal  is  not  denuded,  nor  is  the  new  vassal  in- 
vested, until  the  charter  is  followed  by  sasine  or  registration.    In  the 
meantime, — that  is,  before  the  charter  is  followed  by  sasine  or  registra- 
tion,— the  last  vassal  may  alienate  to  another.     And,  in  case  of  his 
death,  the  lands  are  in  non-entry,  notwithstanding  that  the  superior  has 
granted  the  charter.     But  the  confirmation — following  after  the  new 
vassal  has  been  infeft  or  registered — completes  the  divestiture  of  the  old, 
and  investiture  of  the  new  vassal ;  and,  after  delivei^  of  the  charter,  the  lia- 
bility to  casualties  depends  on  the  life  of  the  new,  not  of  the  old  vassal. 

A  title  consisting  of  a  charter  of  resignation  and  sasine,  or  of  such 
charter  duly  registered,  is  a  good  foundation  for  the  plea  of  prescrip- 
tion ;  whereas,  in  the  case  of  confirmation,  the  disposition  from  the  last 
vassal  is  a  necessary  part  of  the  title  in  addition.  But,  as  Mr.  Puff 
says,'  *  it  must  be  conceded,  that  the  security  obtained  by  immediate 
'  infeftment  on  the  indefinite  precept  in  the  disposition  far  more  than 

1  GibBonCraig    v.    Cochran,    10    July  ^  Ihid, 

1838,  16  Sh.  1332.  s  jy^^g'^  Feudal  Couveyaocing,  p.  233. 
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'  counterbalances  any  advantage  which  may  be  supposed  to  attend  the 
*  greater  simplicity  or  feudal  propriety  of  the  form  by  resignation ; 
'  vhence  it  has  resulted,  that  the  entry  by  resignation  is  comparatively 
'  rare  in  practice.'     Probably,  the  more  influential  cause  leading  to  this 
result,  in  the  case  of  parties  holding  a  disposition  with  a  me  vd  dem^ 
holding,  is  that,  when  a  charter  is  taken  from  the  superior,  the  compo- 
sition due  by  a  singular  successor  is  exigible.     If  the  parties  complete 
their  title  by  resignation,  they  are  liable  to  pay  composition  at  once ; 
whereas,  if  by  confirmation,  the  payment  stands  over  until  they  are 
called  on  to  take  the  charter ;  and,  in  the  meantime,  they  have  a  safe 
title  to  the  property  of  the  lands,  in  virtue  of  their  infeftment  or  regis- 
tration, to  be  holden  de  me.    But,  from  whatever  cause,  feudal  usages 
have,  in  this  as  in  many  other  instances,  given  way  before  substantial 
advantages. 

I  will  now  notice  the  combined  Charter  of  Sesignation  and  Confirma-  Chabtbr  op 
tion,  which,  in  past  practice,  is  met  with  in  two  classes  of  circumstances  ^^^^^fzbma- 
altogether  different  from  each  other.  "o*^- 

And  first,  you  will  recollect  that,  in  dispositions  such  as  we  have  Entbt  by  both 

RKSIONATIOlf 

been  considering,  the  obligation  to  infeft,  or  the  disposition  of  the  lands,  and  confirma- 
to  be  holden  a  me,  concludes  with  the  words,  *  and  that  either  by  resigna-  "^^' 
tion  or  confirmation,  or  both,  the  one  without  prejudice  of  the  other.' 
This  has  been  held  to  sanction  a  charter  of  resignation  and  confirmation, 
confirming  a  disposition  by  the  last  vassal  to  the  new  vassal,  with  the 
sasine  following  on  the  precept  therein  contained ;  which  confirmation 
would,  by  itself,  complete  the  new  vassal*s  title.    But  the  charter  in 
question  not  only  confirms  the  disposition  by  the  last  vassal,  and  sasine 
in  favour  of  the  new  vassal^  but,  in  virtue  of  resignation  on  the  last 
vassal's  procuratory  contained  in  the  same  disposition,  dispones  the  lands 
to  the  new  vassal    At  least  it  has  been  held  that  a  charter  of  resignation 
obtained  in  such  circumstances,  in  conjunction  with  a  confirmation,  was 
good  and  vaUd.^    It  was  argued,  in  the  cases  of  Stewart  and  Campbell, 
that,  when  the  superior  had  confirmed  the  disposition  from  the  last 
vassal  and  sasine  thereon, — ^that  is,  had  granted  the  charter  of  confirma- 
tion,— the  last  vassal  was  fully  divested,  and  the  new  vassal  substituted 
in  his  place;  and  that  therefore  the  procuratory  of  resignation  by  the  last 
vassal,  and  charter  of  resignation  proceeding  thereon,  could  carry  no 
right,  and  authorise  no  further  sasine.    The  argument  was,  that  the  last 
vassal  was  denuded  wholly  by  the  disposition,  sasine,  and  charter  of 
confirmation ;  and  that  he  had  nothing  remaining  in  him  to  resign  in 
the  superior's  hands,  so  as  to  authorise  the  superior  to  make  a  new  grant. 
Bat  that  argument  was  overruled  in  Stewart's  case,  chiefly  on  the  ground 
that  the  disponee  or  new  vassal  held  an  express  obligation  to  infeft 
either  by  resignation  or  confirmation,  or  both,  the  one  without  prejudice 

^  Stewart  v.  Earl  of  Fife,  20  Feb.  1827,  5  Sh.  383.     See  also  CampbeU  v.  Haldane, 
i  Jan.  175^  5  Br.  Sap.  809. 
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of  the  other.  In  Campbell's  case,  it  was  thought  that  a  man  holding 
sundry  titles  might  found  upon  any  of  them,  and  that  third  parties 
could  not  make  his  right  hand  fight  against  his  left. 

We  meet  with  charters  of  the  above  description  very  rarely  indeed ; 
and  I  am  not  aware  of  any  circumstances  in  which  such  a  form  of  title 
is  convenient  and  advisable.  Mr.  Duff  refers  to  it,  under  the  heading 
or  rubic, '  Erroneous  combination  of  the  charters  of  resignation  and  con- 
firmation.' 

The  other  instance,  in  which  we  meet  with  the  combined  charter  of 
resignation  and  confirmation,  has  been  of  more  frequent  occurrence; 
though,  as  charters  of  resignation  are  now  to  operate  confirmation  of 
prior  writs,  the  combined  charter  of  resignation  and  confirmation  will 
become  obsolete.  Such  form  of  title  was  applicable  to  the  case  where 
the  last  vassal  had  granted  a  disposition  containing  obligation  to  infeft 
a  me  vel  de  me,  and  precept  of  sasine,  on  which  sasine  or  registration  had 
followed;  and  where  the  disponee,  after  being  infeft  or  registered,  but 
without  having  obtained  a  charter  of  confirmation  from  the  superior,  had 
himself  granted  a  disposition,  with  similar  manner  of  holding,  and  pro- 
curatory  of  resignation,  and  with  or  without  precept  of  sasine,  but  on 
which  sasine  or  registration  had  not  followed  The  writs  were — dis- 
position, registered  or  followed  by  sasine ;  and  second  disposition  un- 
registered and  without  sasine ; — or  there  might,  in  the  first  place,  be  a 
series  of  dispositions  registered  or  followed  by  s&sines ;  and  lastly  a  dis- 
position without  registration  or  sasine. 

The  resignation  in  the  hands  of  the  superior,  and  the  superior's 
charter,  proceeded  on  the  procuratory  in  the  last-mentioned  disposition, 
being  that  not  followed  by  registration  or  sasine,  and  which  had  been 
granted  by  a  party  who,  though  infeft,  had  never  got  his  infeftment 
confirmed,  and,  therefore,  was  not  a  vassal  entered  with  the  superior  who 
was  to  grant  the  charter  of  resignatioa  But  resignation  is  competent 
only  by  a  vassal  in  the  hands  of  his  own  immediate  superior.  .  The 
superior  cannot  receive  resignation  from  one  not  his  vassal ;  and  the 
grantor  of  the  procuratory,  in  the  case  supposed,  although  the  last 
heritable  proprietor,  was  not  entered  with  the  superior.  He  had  been 
registered  or  infeft ;  but  his  title  was  not  confirmed.  In  strict  language, 
he  was  not  the  vassal  The  superior,  therefore,  combined,  with  the 
charter  of  resignation  following  on  the  procuratory  which  had  been 
granted  by  the  party  in  question,  a  charter  of  confirmation  of  that  party's 
infeftment  or  registered  disposition,  and  of  the  previous  infeftments  or 
registered  dispositions,  if  there  were  any.  This  confirmation  operated 
retro,  so  as  to  make  the  infeftment  or  right  of  the  grantor  of  the  pro- 
curatory an  infeftment  or  right  holden  of  the  superior  as  from  its  date. 
The  procuratory  of  resignation  became  thereby — that  is,  as  being  granted 
by  one  holding  directly  of  the  superior — a  warrant  for  resignation  in  the 
superior's  hands,  for  new  infeftment  in  favour  of  the  disponee  in  the 
disposition  which  contained  the  procuratoiy,  just  as  if  the  confirmation 
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had  been  granted  separately,  and  before  the  date  of  the  procuratory.  chartkb  of 
The  case  was  exactly  the  same  as  if  there  had  been  first  a  separate  Ara^wiSraMA. 
charter  of  confirmation  in  favour  of  the  granter  of  the  procuratory,"^^- 
(X)mpleting  his  title  and  making  him  the  entered  vassal  of  the  superior, 
and  then  a  separate  charter  of  resignation  following  on  that  party's  pro- 
coiatoiy.    Sasine  on  the  combined  charter  of  resignation  and  confirma- 
tion, or  the  registration  of  that  charter,  completed  the  title. 

The  clauses  of  the  combined  charter  were, —  Clausrs. 

The  inductive  and  dispositive,  as  in  an  ordinary  charter  of  resignation. 

The  qiUBquidem,  which  was  similar  to  the  qtuequidem  in  the  ordi-  Q^^^qvidem, 
Daij  case,  with  this  exception,  that,  when  narrating  that  the  lands  formerly 
belonged  to  the  resigner,  holden  by  him  of  the  superior,  etc.,  it  said,  that 
the  lands  were  so  holden  '  by  virtue  of  the  confirmation  after  written.' 
In  the  case  of  the  simple  charter  of  resignation  (before  the  Titles  Act 
of  1860  came  into  operation),  the  procuratory  was  granted  by  a  vassal 
whose  title  was  already  complete  by  a  charter  from  the  superior,  and 
sasine  thereon  or  its  equivalent,  and  who  already  held  of  the  superior. 
In  the  case  now  under  consideration,  the  granter  of  the  procuratory  had 
a  disposition  from  the  former  proprietor, — with  sasine  or  its  equivalent, 
—and  he  had  not  obtained  a  separate  charter  of  confirmation.  But  the 
confirmation  combined  with  the  resignation  operated  in  like  manner 
with  a  separate  confirmation ;  and  so  it  was  said  that  the  lands  were 
holden  by  the  resigner  of  thie  superior,  *  by  virtue  of  the  confirmation 
after  written.' 

We  have  next  the  tenendas  and  reddendo  as  usual ;  and  then  the  <:k>N7iRicATioiT 
confirmation  of  writs,  beginning  with  the  disposition  by  the  last  vassal,  '^''"• 
and  going  on  downwards  to  the  sasine  in  favour  of  the  granter  of  the 
procuratory  inclusiva  In  this  case,  it  was  not  enough  merely  to  con- 
firm  the  last  sasine.  The  provision  to  that  efifect  in  the  Transference  of 
Lands  Act  of  1847  did  not  apply  to  cases  of  confirmation  combined 
with  resignation ;  but  any  omission  to  grant  confirmation  in  such  cases 
is  now  rendered  of  no  importance  by  the  Titles  Act  of  1860,  sect  39.* 

We  have  also,  in  the  combined  charter,  the  clause  dispensing  with 
the  generality  of  the  confirmation ;  and 

Clause  of  registration,  and  other  clauses  usual  in  charters  either  of 
confirmation  or  resignation,  and  which  have  already  been  considered. 

The  combined  charter  of  resignation  and  confirmation  authorised  the 
exaction  of  only  one  composition  or  entry-money,  whatever  might  be  the 
number  of  the  transmissions  to  which  it  related.  But  I  hold  that,  on 
the  same  grounds  as  in  the  case  of  the  simple  charter  of  resignation,  the 
superior  was  entitled  to  require  that  the  combined  charter  should  be 
followed  by  sasine  or  its  equivalent,  in  favour  of  the  grantee ;  so  that 
the  superior  might  have  a  vassal,  and  that  his  future  casualties  might 
not  be  evaded. 


*  Be-enacted  by  the  115th  section  of  the  Act  of  18(>8. 
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Erroksoususb        I  shall  now  notice  two  cases  in  which  errors  have  been  apt  to  arise 
fiiMGNAnw^'  in  completing  a  purchaser's  titles  by  entry  with  the  superior. 

In  both  cases,  the  purchaser  has  obtained  a  disposition  with  alter- 
native holding,  procuratory  of  resignation,  and  indefinite  precept  of 
sasine,  and  has  expede  sasine  on  the  precept,  or  has  registered  the  dis- 
position ;  and  the  error  to  be  guarded  against  is  that  of  making  a  separa- 
tion of  property  and  superiority  by  the  steps  subsequently  taken  for  the 
full  completion  of  the  title.  The  purchaser's  title,  till  confirmed  by  the 
superior,  is  holden  of  the  disponer ;  and  the  purchaser  ought  to  obtain 
a  charter  of  confirmation  from  the  superior,  which  would  complete  his 
title,  and  give  him  an  undivided  fee  or  estate,  all  holden  of  the  seller's 
superior,  who  would,  by  such  confirmation,  become  the  purchaser's  im- 
mediate superior.  But  we  find  that,  occasionally,  in  place  of  a  charter 
of  confirmation,  the  purchaser  obtains  from  the  superior  a  charter  of 
resignation,  following  on  the  seller's  procuratory ;  and  that  the  purchaser 
is  again  infeft  on  this  charter,  or  that  he  registers  the  charter.  In  these 
circumstances,  the  feudal  title  stands  thus : — the  property  is  vested  in 
the  purchaser  by  virtue  of  the  seller's  disposition  (followed  by  sasine 
thereon,  or  by  registration),  to  be  holden  of  the  seller.  The  superiority 
which  remained  with  the  seller  has  been  resigned  in  the  hands  of  the 
seller's  superior,  by  virtue  of  the  seller's  procuratory,  and,  by  the  charter 
of  resignation  from  that  superior  (followed  by  sasine  or  registration), 
new  infeftment  of  the  superiority  has  been  granted  to  the  purchaser. 
The  purchaser,  by  first  obtaining  a  disposition  and  sasine  or  registration, 
to  be  holden  of  the  seller,  constituted  in  his  person  a  right  of  property, 
of  which  the  seller  was  the  superior.  By  then  obtaining  the  chcurter  of 
resignation  from  the  superior  (and  passing  sasine  thereon,  or  registering 
the  charter),  the  purchaser  transferred  to  himself  the  seller's  right  of 
superiority  over  the  right  of  property  so  constituted  in  the  purchaser's 
person.  The  purchaser  has  thus  transferred  to  himself  all  that  was  in 
the  seller,  but  in  the  shape  of  two  separate  and  distinct  fees,  or  feudal 
estates, — the  one  feudal  estate  of  property,  in  virtue  of  the  seller's  dis- 
position in  his  favour,  followed  by  sasine  thereon  or  registration ;  the 
other  feudal  estate  of  superiority,  in  virtue  of  the  charter  of  resignation, 
followed  by  sasine  or  registration ;  whereas,  as  already  stated,  the  pur- 
chaser ought  to  have  obtained  from  the  superior  a  charter  of  confirmation 
of  the  disposition  by  the  last  vassal  in  his  favour,  and  sasine  thereon, 
and  thereby  have  made  that  title  holden  of  the  superior.  The  purchaser 
would  in  that  way  have  completed  the  transmission  of  the  whole  as  one 
undivided  fee  or  estate.  But,  in  the  case  supposed,  he  has  come  to  have 
two  separate  fees  vested  in  his  person. 

Another  case,  in  which  we  more  frequently  meet  with  a  similar  error, 
is — where  there  has  been  a  disposition  from  the  last  vassal  to  a  new 
proprietor,  to  be  holden  a  me  vel  de  me,  with  procuratory  of  resignation, 
and  precept  of  sasine,  and  instrument  of  sasine  thereon ;  and,  thereafter, 
a  second  disposition  by  the  proprietor  so  infeft  (whom  we  shall  call  the 
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seller)  to  a  third  party  (whom  we  shall  call  the  purchaser),  containing  erronboususb 
siiQilar  clauses^  and  an  assignation  to  writs  in  usual  form.    The  pur-  BiBuoiuTiinr!'' 
chaser  has  not  been  infeft,  nor  has  he  registered  his  disposition.     He 
might  complete  his  titles  by  expeding  sasine  or  its  equivalent  on 
the  disposition  in  his  favour,  and  then  obtaining  from  the  superior 
a  charter  of  confirmation  of  his  own  and  his  author's  titles;  or  he 
might  complete  his  titles  without  taking  infeftment  on  the  disposi- 
tion in  his  favour,  by  obtaining  from  the  superior  a  combined  charter 
of  resignation  and  confirmation ; — the  confirmation  confirming  the  dis- 
position by  the  last  vassal  and  infeftment  thereon  in  favour  of  the 
seller,  and  making  the  seller's  infeftment  an  infeftment  holden  of 
the  superior ;  and  the  resignation  proceeding  on  the  procuratory  con- 
tained in  the  second  disposition,  being  that  granted  by  the  seller.     In 
that  way  the  whole  feudal  estate  would  remain  undivided,  and  would 
be  contained  in  the  charter  of  resignation  and  confirmation,  infeftment 
on  which,  or  its  equivalent,  would  complete  the  title  in  favour  of  the 
purchaser  at  onca    But  the  purchaser,  in  going  to  the  superior,  obtains 
from  him  (in  the  case  supposed)  a  charter  of  resignation  only,  proceed- 
ing on  the  procuratory  contained  in  the  disposition  by  the  last  vassal 
to  the  seller,  to  which  procuratory  the  purchaser  acquired  right  by  the 
subsequent  disposition  of  the  seller  in  his  favour,  and  assignation  to 
writs  therein  contained.     The  purchaser  thereupon  expedes  infeftment 
or  its  equivalent,  in  virtue  of  the  charter  of  resignation.     Sasine,  how- 
ever, had  followed  on  the  disposition  by  the  last  vassal  in  favour  of  the 
seller,  whereby  a  fee,  or  feudal  estate — a  sub-feu — ^had  been  constituted 
in  tile  person  of  the  seller,  holden  of  the  last  vassal.    That  fee  might 
have  been  evacuated  by  confirmation  of  the  seller's  infeftment  containing 
it     But  the  superior  (in  the  case  supposed)  has  not  granted  such  con- 
firmation.    He  has  granted  only  a  charter  of  resignation  following  on 
the  procuratory  granted  by  the  last  vassal ;  and  the  fee  or  sub-feu,  con- 
stituted by  the  last  vassal's  disposition  and  sasine  thereon  in  favour  of 
the  seller,  remains  a  subaltern  and  separate  right.    The  question  is,  how 
is  the  purchaser  to  become  vested  in  that  fee,  which  is  in  fact  the  fee  or 
estate  of  property  ?    That  subaltern  fee  is  constituted  or  created  by  the 
disposition  from  the  last  vassal,  and  sasine  thereon,  in  favour  of  the 
seller ;  and  it  has  been  transferred  to  the  purchaser  by  the  subsequent 
disposition  of  the  seller  in  his  favour,  which  has  not  been  followed  by 
sasine  or  registration.    The  purchaser  (in  the  case  supposed)  is  now 
himself  the  superior  of  this  subaltern  fee,  in  virtue  of  the  charter  of 
resignation,  following  on  the  procuratory  of  resignation  granted  by  the 
last  vassal ;  under  which  charter  the  purchaser  has  obtained  infeftment. 
In  making  up  his  title  to  the  subaltern  fee,  the  purchaser  may  therefore 
proceed  either  by  a  charter  of  resignation,  following  on  the  procuratory 
in  the  seller's  disposition  in  his  favour,  and  sasine  on  the  charter  or  its 
equivalent ;  or  he   can  proceed  by  expeding  sasine  on  the  seller's 
disposition  or  its  equivalent,  and  then  by  the  execution  of  a  charter  of 
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EBROHXOX78U6S  Confirmation  of  the  recorded  disposition,  or  of  the  disposition  and  sasine, 
BBfii^c^^'  as  the  case  may  be.     And  the  purchaser  himself  will  grant  to  himself 

the  charter,  whether  of  resignation  or  confirmation ;  because,  by  the 
charter  of  resignation  which  he  has  obtsdned  from  the  seller's  superior, 
in  virtue  of  the  last  vassal's  procuratory,  and  sasine  on  said  charter  or  its 
equivalent,  the  immediate  superiority  over  the  subaltern  fee,  constituted 
by  the  last  vassal's  disposition  and  sasine  thereon  in  favour  of  the  seller, 
has  been  transferred  to  and  vested  in  him,  the  purchaser,  as  just  noticed. 
Moreover,  there  will  be  no  confirmation  of  the  disposition  by  the  last 
vassal,  or  of  any  sasine  thereon  in  favour  of  the  seller ;  because  it  was  by 
that  disposition,  and  sasine  thereon  or  its  equivalent,  that  the  subaltern 
fee  in  the  person  of  the  seller  was  constituted  or  created.  The  disposi- 
tion, with  its  de  me  holding,  was,  in  fact,  the  original  charter  of  that 
subaltern  fee;  and  the  superior  never  confirms  a  charter  granted  by 
himself  or  his  predecessor  in  the  superiority.  Such  charter  already  has, 
in  itself,  all  the  qualities  which  confirmation  by  the  superior  imparts  to 
ordinary  deeds  of  transmission. 

But  the  purchaser,  though  he  has,  by  the  procedure  above  detailed, 
transferred  to  him  all  the  feudal  estate  which  was  in  the  seller,  has  such 
estate  in  the  form  of  two  separate  fees  or  feudal  estates ;  and  these, 
though  vested  in  one  and  the  same  individual,  will  remain  distinct  and 
separate  estates,  and  will  require  to  be  transferred  to  heirs  and  singular 
successors,  just  like  two  estates  which  have  no  connection  with  each 
other,  until  they  shall  be  again  imited  and  consolidated.  The  consoli- 
dation is  effected  by  resignation  ad  remanentiam, — a  process  which  will 
be  explained  after  we  have  examined  the  titles  appropriate  to  the  con- 
veyance of  estates  of  superiority  or  dominium  directum.^ 

FoBMB  AUTHo-        I  uow  uotico  thc  variations  in  the  mode  of  proceeding  to  complete 
B^  BY  TITLES  ^j^^  purchascr's  title,  by  resignation  or  confirmation,  authorised  by  the 
Titles  to  Land  Acts  of  1858  and  1860.^ 

We  have  already  seen  that,  in  proceeding  by  confirmation,  the  regis- 
tration of  the  disposition  by  the  last  vassal  is  equivalent  to  expeding 
and  recording  sasine  on  that  deed  ;  and  that  registration  of  the  charter 
of  resignation,  or  of  the  combined  charter  of  resignation  and  confirma- 
tion, is  equivalent  to  expeding  and  recording  sasine  on  such  charters. 

It  is  also  provided  by  the  Titles  Act  of  1858,  sect.  10,1>  that, in  charters 
of  resignation  and  confirmation,  and  other  charters  by  progress,  it  shall  be 
competent  and  sufiicient  to  refer  to  the  tenendas  and  reddejido  of  the 
lands,  as  set  forth  in  any  charter  or  other  writ  recorded  in  any  public 
register ;  and  subject-superiors  are  taken  bound,  if  required,  to  grant 

1  21  &  22  Vict.  cap.  76,  and  23  &  24  Vict.  cap.  143. 

&  Entry  by  resignation  being  now  abolished,  and  entry  by  confirmation  being  implied 
in  the  disponee's  infeftment,  the  mistakes  pointed  oat  in  the  above  cases  cannot  now 
be  made.— -Sect.  4  of  Act  of  1874. 

b  Re-enacted  by  section  100  of  the  Act  of  1868. 
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charters  by  progress  containing  such  reference,  in  like  manner  as  they  Fobkb  autho- 
were  formerly  bound  to  grant  similar  charters  according  to  the  older  f^^  *^ '^^"^ 
form.  Such  a  mode  of  proceeding  was  always  competent  and  sufiScient ; 
bat,  before  the  passing  of  the  Act,  the  vassal  could  not  require  the 
saperior  to  insert  a  reference  to  the  tenendas  and  reddendo,  in  place  of 
the  full  specification.  The  change,  introduced  by  the  Act,  thus  consists 
in  the  right  thereby  given  to  the  vassal,  to  insist  on  the  reference  to  the 
above  clauses,  wherever  they  are  contained  in  a  recorded  writ. 

But  the  more  important  changes,  introduced  by  the  Act  of  1858,  are  Writ  of  con- 
to  be  found  in  sects.  6,  7,  8,  and  9  ;*  in  which  Writs  of  Confirmation  and  '™^^o"- 
Writs  of  Kesignation  are  authorised,  in  cases  where  charters  of  confirma- 
tion or  charters  of  resignation  would  have  been  required  under  the  former 
system.  Sects.  6  and  7^  refer  to  writs  of  confirmation  by  the  Crown 
and  by  subject-superiors  respectively ;  and  the  provisions  applicable  to 
both  cases  are  as  nearly  as  possible  alike.  We  shall  here  take  the  case 
of  the  writ  by  the  subject-superior ;  reserving  consideration  of  the  writ 
by  the  Crown  until  we  are  considering  entries  with  the  Crown. 

The  object  of  confirmation  is  to  make  the  infeftment  or  title  con- 
finned  an  infeftment  or  title  holden  of  the  grantor  of  the  confirmation 
as  superior.  We  have  seen  also  that  the  only  essential  part  of  the 
charter  of  confirmation  is  the  confirmation  of  writs,  or  of  the  lands  and 
writs.  The  writ  of  confirmation  is  just,  in  a  short  form,  the  charter  of 
confirmation  written  on  the  new  proprietor's  recorded  disposition  or 
other  title.  The  superior  thereby  confirms  'this  deed'  (or  as  the  case 
may  be),  in  so  far  as  consistent  with  some  former  charter  or  other  writ 
specified,  containing  the  teTiendas  and  reddendo,  and  with  his  own  rights. 
There  is  here  the  confirmation,  which,  as  I  have  explained,  is  the 
essential  of  the  charter. 

This  writ  is  very  suitable  to  the  case  where  the  deed  or  instrument 
confirmed  contains  all  the  lands  embraced  in  the  last  charter,  and  no 
other  lands.  If  the  deed  confirmed  embraces  other  lands  besides  those 
in  the  prior  charter  referred  to,  then  the  confirmation  should  be  qualified 
so  as  to  be  only  in  so  far  as  consistent  with  the  prior  charter,  and  in  so 
^  as  regards  the  lands  in  such  charter. 

And  the  reddendo,  if  difierent  from  that  in  the  charter  referred  to,  as 
by  spUtting  of  a  cumulo  feu- duty,  or  otherwise,  ought  to  be  specified,  not 
merely  referred  to,  in  the  writ  In  such  cases  there  is  no  opportunity 
of  proceeding  by  reference.  The  writ  is  not  very  well  adapted  to  com- 
plicated cases.  In  such  cases,  particularly  where  the  deed  or  instru- 
ment confirmed  contains  portions  only  of  several  original  feus,  it  will  be 
found  convenient,  and  little  if  at  all  more  expensive,  to  employ  the 
separate  charter  of  confirmation. 

The  writ  of  confirmation  operates  to  confirm  not  merely  the  disposi- 


*  The  correspoDdiug  sectionB  of  the  Act  of  186S  are  sections  82,  83,  98,  81,  99. 
^  Sections  82,  83,  98  of  Act  of  1868. 
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tion  or  writ  expressly  confirmed,  but '  the  whole  prior  deeds  and  instru- 
'  ments  necessary  to  be  confirmed  in  order  to  complete  the  investiture  of 
'  the  party  obtaining  the  confirmation.'^  It  has  thus  the  full  effect  of 
the  charter  of  confirmation  expressly  applicable  to  the  whole  series  of 
conveyances  from  the  last  vassal  to  the  new  vassal ;  or  of  the  charter 
of  confirmation  of  the  lands  and  of  the  new  vassal's  sasine  therein, 
introduced  by  the  Conveyancing  Acts  of  1847. 

Sects.  8  and  9  of  the  Act  of  18581^  refer  to  writs  of  resignation  by  the 
Crown  and  by  subject-superiors  respectively ;  and  I  will  here,  as  in  the 
case  of  the  confirmation,  take  the  case  of  the  writ  by  the  subject- superior. 

In  the  entry  by  resignation,  the  lands  are  given  back  by  the  last 
vassal  to  the  superior,  in  order  that  he  may  dispone  them  to  the  new 
proprietor :  the  superior,  by  the  charter  of  resignation,  gives,  grants,  and 
dispones  the  lands  accordingly ;  and,  when  the  charter  is  followed  by 
sasine  or  its  equivalent,  the  new  vassal's  title  is  complete.  By  the  writ 
of  resignation,  the  superior,  in  respect  of  the  clause  of  resignation  con- 
tained in  the  disposition  on  which  the  writ  is  written,  dispones  the  lands 
contained  in  said  disposition  to  the  new  vassal ;  but  only  in  so  far  as 
consistent  with  some  former  charter  or  other  writ  specified,  containing 
the  tenendas  and  reddendo,  and  with  the  superior's  own  rights.  If  the 
deed,  on  which  the  writ  of  resignation  is  written,  embraces  other  lands 
besides  those  in  the  prior  charter  referred  to,  then  the  disposition  in  the 
writ  of  resignation  will  be  limited  accordingly ;  and,  as  in  the  case  of 
the  writ  of  confirmation,  the  reddendo,  if  difierent  from  that  in  the 
charter  referred  to,  ought  to  be  specified  in  the  writ  There  is  no  room 
for  reference  in  such  cases.  The  disposition,  with  the  writ  of  resignation 
thereon,  is  declared  equally  effectual  with  a  charter  of  resignation.  The 
writ  is  further  declared  to  operate  the  '  confirmation  of  the  whole  prior 
'  deeds  and  instruments  necessary  to  be  confirmed  in  order  to  complete 
'  the  investiture  of  the  party  obtaining  the  writ'^  It  thus  is  intended  to 
take  the  place  not  merely  of  the  simple  charter  of  resignation  but  of  the 
combined  charter  of  resignation  and  confirmation.  And  the  Act  provides 
that  the  recording  of  the  writ  of  resignation,  and  of  the  disposition  on 
which  it  is  written,  with  the  proper  warrant  of  registration  written 
thereon,  shall  have  the  same  legal  force  and  effect  in  all  respects 
as  if  a  charter  of  resignation  had  been  granted,  and  such  charter 
had  been  followed  by  an  instrument  of  sasine  duly  expede  and  re- 
corded, at  the  date  of  recording  the  disposition  and  writ  of  resignation 
in  favour  of  the  party  on  whose  behalf  the  deed  and  writ  are  presented 
for  registration. 

We  have  seen  that  if  the  disposition  from  the  former  vassal  to  the 
new  vassal  is  followed  first  by  sasine  or  its  equivalent,  and  then  by  a 
charter  of  resignation  with  sasine  thereon  or  its  equivalent,  the  new  pro- 
prietor, though  he  has  transferred  to  him  the  whole  feudal  estate  which 


^  Section  115  of  Act  of  1S68. 


b  Sections  81  and  99  of  Act  of  1868. 
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belonged  to  the  last  vassal,  has  it  so  transferred  in  the  form  of  two  Writ  ok 
separate  and  distinct  fees  or  feudal  estates,  the  one  holden  of  the  last  »""<*^^"^''- 
vassal's  superior,  the  other  holden  of  the  new  vassal  himself      The 
object  of  the  writ  of  resignation  was  to  come  in  place  of  the  charter 
of  resignation,  and  to  be  the  warrant  for  giving  the  new  vassal  a  com- 
plete title,  just  as  the  charter  of  resignation  would  have  done.     But 
the  writ  of  resignation  is  to  be  written  on  the  disposition  by  the  last 
vassal    It  is  merely  a  relative  writ ;  and,  in  order  to  its  being  intel- 
hgible  and  efiectual,  it  is  necessary  that  the  disposition  on  which  it 
is  written,  as  well  as  the  writ  itself,  shall  be  registered.    Segistration  of 
the  disposition,  however,  is  equivalent  to  expeding  sasine  thereon ;  and, 
if  sasine  be  expede  on  the  disposition,  a  subaltern  right  is  created, 
holden  of  the  granter  of  the  disposition;  and  the  charter  of  resigna- 
tion, following  on  the  same  disposition,  will,  when  registered,  contain 
another  fee  or  feudal  estate,  being  the  superiority  of  the  subaltern  right 
created  by  the  disposition  and  sasine  thereon  or  its  equivalent      To 
prevent  this  consequence  in  the  case  of  writs  of  resignation  from  the 
Crown,  the  Act  of  1858,  by  sect.  8,  provided  that  the  registration  of  the 
disposition,  with  the  writ  of  resignation  written  upon  it,  should  not  have 
the  effect  of  an  instrument  of  sasine  on  the  disposition.     But,  by  some  error  in  act 
oversight,  sect.  9,  applicable  to  writs  of  resignation  by  subject-superiors, 
provided  that  the  recording  of  the  disposition, '  along  with  the  writ  of  re- 
'  signation  written  on  it,  diall  have  the  effect  of  an  instrument  of  sasine 
'  following  on  the  disposition.'    In  these  circumstances,  and  so  long  as 
the  above  provision  of  sect  9  was  unaltered,  the  writ  of  resignation  by 
subject- superiors  could  not  be  made  use  of  without  creating  a  separation 
of  fees,  and  making  two  feudal  estates  which  would  have  to  be  consoli- 
dated by  resignation  ad  remanentiam.     But  by  the  Titles  Act  of  1860,  Corrrotid  bt 
sect  33,  the  above  provision  in  the  Act  of  1858  is  corrected;  and  writs 
of  resignation  can  be  obtained  from  subject-superiors,  as  weU  as  from 
the  Crown,  without  the  creation  of  any  separate  fee  of  property,  in  like 
manner  as  if  the  Act  of  1858  had  expressed  that  the  recording  of  the 
disposition,  with  writ  of  resignation  thereon,  should  not  have  the  effect 
of  an  instrument  of  sasine  following  on  the  disposition.^    The  correction 
in  the  Act  of  1860,  moreover,  operates  retrospectively,  so  as  to  prevent 
the  creation  of  separate  fees  under  the  Act  of  1858,  even  when  the 
form  thereby  authorised  was  resorted  to  prior  to  the  passing  of  the  Act 
of  1860. 

* 

The  writs  of  resignation  and  confirmation  are  intended  simply  to  Who  mat 
come  in  the  place  of  charters  of  resignation  and  confirmation,  and  to  d««^^^*"* 
confer  no  rights  which  were  not  formerly  available  to  parties  desirous  of 
obtaining  entries  by  resignation  or  confirmation.     The  Act  accordingly 
provides  that  the  right  of  requiring  the  writs  of  resignation  or  confirma- 
tion shall  be  available  only  to  parties  entitled  to  demand  entries  by 


^  See  section  99  of  Act  of  1868. 
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resignation  or  confirmation;  and  that  such  parties  shall,  if  required, 
produce  to  the  superior  a  charter,  or  other  writ,  showing  the  tenendas 
and  reddendo  of  the  lands  to  which  the  writ  will  apply ;  and  shall  also, 
at  the  same  time,  pay  or  tender  to  the  superior  such  duties  or  casualties 
as  he  may  be  entitled  to  demand, — ^that  is,  the  parties  are  to  transact 
with  the  superior  for  writs  just  as  formerly  for  charters.  The  superior, 
on  the  other  hand,  is  bound  to  grant  the  writ  of  resignation,  or  of  con- 
firmation, as  the  case  may  be,  if  required  so  to  do,  just  as  he  was 
formerly  bound  to  grant  the  corresponding  charters. 

The  writs  might  have  been  much  more  technically  constructed  with 
reference  to  their  purposes,  and  still  have  been  kept  as  brief  as  they  are 
in  the  Act ;  but  now  that  the  error  in  regard  to  the  writ  of  resignation 
by  subject-superiors  has  been  corrected,  they  operate  a  great  improve- 
ment on  our  system. 

The  Act  of  1860,  sect  40,^  provides  that  writs  of  confirmation  and 
of  resignation,  granted  by  subject-superiors  in  virtue  of  the  Act  of  1858, 
shall  be  authenticated  in  the  form  required  by  the  law  of  Scotland  in 
the  case  of  ordinary  deeds.  This  rule  had  been  generally  acted  on  in 
practice;  and  any  such  writ,  without  an  ordinary  testing-clause,  and 
subscriptions  by  party  and  witnesses,  should  be  rejected. 
Stamp  ouTT.  The  Act  of  1860,  sect.  41,^  declares  the  stamp-duty  chargeable  on 

writs  of  confirmation  and  of  resignation,  granted  or  to  be  granted  in 
virtue  of  the  Act  of  1858,  to  be  the  same  as  that  chargeable  on  charters 
of  confirmation  and  charters  of  resignation.  This  rule  likewise  had  been 
previously  acted  on  in  practice. 


Charters  or  writs  of  confirmation  or  of  resignation  cannot  now  be  com- 
petently granted.  The  mode  of  entry  by  confirmation  is  implied  in  the 
disponee's  infeftment  on  the  disposition  in  his  favour,  whether  the  superior's 
title  has  been  completed  or  not, — that  by  resignation  is  now  impossible  by 
reason  of  the  abolition  of  charters  and  writs  of  resignation.  (See  sect  4, 
Bubsects.  1  and  2  of  Act  of  1874 ;  see  also  note  at  end  of  Chapter  I.  of  this 
title.) 

But  charters  or  writs  of  novodamus  may  still  be  competently  granted — 
Sect  4  of  Act  of  1874. 


CHAPTER    IV. 

I  WILL  now  explain  the  form  of  dispositions  of  superiority  only. 
Disrosmoir  or        The  only  dififerences  between  the  form  of  the  disposition  of  superi- 
ority and  that  of  the  disposition  of  property  and  superiority  united  are, 
that  the  former  (the  disposition  of  superiority)  assigns  feu-duties,  or 


8UPBBI0BITT. 


^  Section  114  of  Act  of  1868.  b  Section  116  of  Act  of  1868. 
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blench-daties,  and  casualties,  where  the  latter  assigns  rents ;  and  the 
former  excepts  fix)m  the  warrandice  the  feu-rights  of  the  lands,  but 
without  prejudice  to  the  disponee  to  reduce  them  on  any  ground  in  law 
not  inferring  recourse  on  the  warrandice  therein  against  the  disponer,  or 
those  whom  he  represents.  The  latter  (the  disposition  of  property  and 
snperiority  united)  will  contain  a  corresponding  exception  of  leases  to 
tenaDts,  if  there  are  any. 

We  often  find  that  dispositions  of  superiority  contain  obligation  to  Intbbjection 
infeft  a  me  only ;  and,  no  doubt,  it  is  not  lawful  for  a  superior,  who  has 
not  reserved  special  power  to  that  efifect,  to  create,  or,  as  it  is  called, 
interject  a  mid-superiority  fee,  between  the  superiority  and  the  property.* 
Bnt  the  objection  to  his  interjecting  a  mid- superiority  is  personal  to 
the  vassal ;  because  he  has  an  interest  to  prevent  the  number  of  the 
superiors  between  him  and  the  Crown  from  being  increased.^  Accord- 
ii^y,  the  consent  of  the  vassal,  or  his  acquiescence,  will  bar  all  challenge 
to  the  interjected  right  ;^  and  the  right  of  objection  can  be  lost  by  the 
negative  prescriptioiu  In  dispositions  of  superiority,  therefore,  the 
manner  of  holding,  if  expressed,  ought  to  be  a  me  vel  de  me.  If  no  hold- 
ing is  expressed,  the  a  me  vel  de  me  holding  will  be  implied,  unless  the 
disponer  is  subject  to  a  prohibition  against  subinfeudation,  or  against 
granting  an  alternative  holding.b  The  registration  of  the  disposition 
will  divest  the  disponer  at  once  of  aU  beneficial  right ;  and,  though  the 
vassal  may  object  to  the  disponee's  title  until  it  is  confirmed  by  the 
disponer^s  superior,  it  is  equally  competent  for  the  disponee  to  obtain 
confirmation  of  a  title  holden  a  me  vel  de  me,  as  of  one  holden  a  me  only. 
The  disponee  with  the  alternative  holding  can  therefore  at  once  remove 
the  vassal's  objections,  by  obtaining  confirmation  from  his  superior.^ 
Thns,  there  may  be  advantages,  and  there  can  be  no  disadvantage,  in  the 
comae  here  recommended.  Power  to  interject  a  superior  without  the 
vassal's  consent  is,  however,  sometimes  reserved  to  the  superior  in  an 
original  feu-right;  in  which  case  it  is,  of  course,  competent  to  the 
snperior  to  create  a  valid  right  of  mid-superiority,  whether  the  vassal 
consents  or  not.  The  vassal  caimot  object  to  the  superior  granting  real 
secnrities  over  the  superiority,  by  dispositions  to  be  holden  a  me  vel  de  me, 
and  in  virtue  of  which  the  creditors  holding  such  securities  shall  obtain 

1  DoQglas  of  Kelhead  v.  TorthoreU,  etc.,      Dec.  1682,  M.  16,015. 
25Jiuel670,3i.  15,012;  Archbishop  of  >  Hotchkis    v.    Walker's    Trustees,    6 

8i  Andrews,  etc  v.  Marquis  of  Hnntly,      December  1822,  2  Sh.  70. 


^  By  the  former  law,  if  the  vassal's  immediate  snperior  refused  to  make  up  his  own 
title  ai^  enter  the  vassal,  the  latter  was  entitled  to  charge  successively  the  over-superiors 
uterpoied  between  him  and  the  Crown  to  enter  him  supplendo  vices  (as  will  be  af ter- 
WMds  opUuned, — p.  788).  If  they  aU  refused,  he  obtained  an  entry  from  the  Crown 
v  inperior  in  the  vice.  It  was  thus  his  interest  that  the  number  of  superiors  between 
kiiD  and  the  Crown  should  not  be  increased.  But^  since  the  commencement  of  the  Act 
oC  1874,  his  interest  to  object  to  the  interposition  of  mid-superiorities  is  almost,  if  not 
altogether,  gone. 

^  See  ntpra,  p.  693,  note.  ^  See  tf|/m,  p.  756,  note  ^ 
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riglit  to  levy  the  feu-duties  from  the  vassals.*  These  securities  do  not, 
in  fact,  interject  a  superior.  The  right  to  the  superiority,  though  bur- 
dened with  the  security,  remains  as  it  was  before  the  securities  were 
granted.  But  if  the  granter  of  the  security  dies,  and  his  heir  does  not 
enter  to  the  superiority,  the  vassals  are  not  bound  to  pay  their  feu- 
duties  to  the  heir ;  and  no  more  will  they  be  bound  (whilst  the  heir  is 
imentered)  to  pay  the  feu-duties  to  his  heritable  creditors.^  Bonds  and 
dispositions  in  security,  as  now  framed,  do  not  contain  any  express 
clause  relative  to  the  holding  of  the  lands  disponed ;  but  the  Heritable 
Securities  Act  of  1847^  declares  them  to  be  as  efifectual  and  operative 
as  if  they  contained  obligations  to  infeft  a  se  vel  de  se,  and  the  other 
clauses  formerly  usual  in  such  deeds.  The  import  and  effect  of  these 
deeds,  therefore^  in  connection  with  superiorities,  are  the  same  under 
the  modern  as  under  the  older  form. 
MuLTipucA-  The  same  rule  of  law  which  protects  a  vassal  against  the  interjec- 

tion of  a  mid-superior  protects  him  also  against  the  multiplication  of 
superiors:  that  is  to  say,  the  superior  cannot,  if  the  vassal  objects, 
convey  the  originally  undivided  superiority  in  several  divided  portions, 
so  as  to  make  his  vassal  hold  the  property  of  more  than  one  superior/ 
The  vassal's  right  of  objection  is  available,  though  the  separate  convey- 
ances of  the  superiority  are  in  liferent  only.^  But  though  several 
subjects,  held  of  one  superior  by  separate  titles,  shall  happen  to  become 
the  property  of  one  individual,  and  such  individual  is  entered  in  the 
whole  as  vassal,  or  vice  versd,  the  superior  is  not  thereby  prevented  from 
conveying  the  superiority  in  separate  portions,  in  like  manner  as  he 
could  have  done  before  the  property  came  to  be  acquired  by  one  indivi- 
dual ;  provided  the  superior  has  never  included  the  property  in  one  and 
the  same  charter.®  And,  even  though  the  property  of  the  whole  has 
been  included  in  one  charter,  yet,  if  the  separate  descriptions  of  the 
several  portions,  and  their  respective  clauses  of  reddendo,  are  preserved 
as  they  stood  before  that  charter  was  granted,  the  superior  will  retain 
his  original  power  of  separate  disposal  of  the  superiority.'  Moreover, 
it  is  not  a  multiplication  of  superiors,  to  convey  the  superiority  to  two 
persons  jointly,  and  pro  indiviso ;  because  the  feudal  estate,  when  so 
disponed,  does  not  belong  to  the  parties  in  several  portions :  each  has  a 
common  right  to  the  whole.^  The  objection  in  this  case,  likewise,  is 
personal  to  the  vassal,  who  may  depart  from  it  by  consent  or  acquies- 
cence, or  may  lose  it  by  not  objecting  during  the  prescriptive  period  of 
forty  years.     But  his  consenting  to  a  specific  multiplication  does  not 

^  Home  V.  Smith  and  others,  22  Jan.  *  Dreghom  v.  Hamilton,  5  Ang.  1774, 

1794,  M.  16,077.  M.  16,015. 

'  10  &  1 1  Vict.  cap.  50,  sect  1.  '  Lamoot  v.  Duke  of  ArgyU  and  othen, 

*  Montrose  v,  Colquhoun,  31  Jan.  17S1,  as  reversed,  8  Feb.  1819,  6  Paton's  App. 

M.  8822  ;  affirmed  19  Feb.  1782,  6  Paton's  410. 

App.  806. 

&  Graham  v.  Westenra,  23  May  1826,  4  ^  CargiU  v.  Muir,  21Jan.  1837,  15  Sh. 

Sh.  615.  408. 
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preclude  him  from  objecting  to  a  subsequent  aud  different  multipli- 
catiou;^  and  the  division  of  the  superiority  among  liferenters  only, 
tbough  for  forty  years,  does  not  cut  oflf  the  right  of  objection ; — the 
vassal  can  afterwards  object  to  multiplication  by  separate  conveyances 
to  fiaia.*  The  superior  may,  moreover,  in  his  charters  reserve  express 
power  to  divide  the  superiority  without  the  vassal's  consent,  and  exercise 
the  reserved  power  accordingly. 

In  disponing  superiority,  the  dispositive  clause  ought  to  convey  the  Form  of 
lands,  just  as  if  both  property  and  superiority  were  included.*    This  is  ^^^^^ 
important  in  connection  with  questions  as  to  the  union  or  consolidation 
of  the  property  with  the  superiority  by  prescription ;  a  subject  to  be 
presently  fully  discussed.     The  exception  of  the  feu-rights  from  the 
clause  of  warrandice  prevents  the  conveyance,  in  the  form  here  recom- 
mended, from  importing  more,  as  against  the  disponer,  than  a  conveyance 
of  the  superiority,  that  is,  of  the  lands  under  the  exception  of  the  sub- 
altern rights  held  by  the  vassals.     It  was  formerly  held  that  when  the 
superior  had  in  his  titles  only  'the  superiority  and  feu -duties'  of  the 
lands, — ^not  'the  lands'  themselves, — he  could  not  pursue  an  action  of  re- 
duction-improbation  and  declarator  of  non-entry  against  the  proprietor 
of  the  lands ;  because  that  action  concludes  for  annulling  the  whole  rights 
to  the  fee  of  the  dominium  utile,  or  property,  and  the  forfeiture  of  that 
fee  to  the  pursuer  of  the  action ;  and  it  was  thought  that  a  party  who 
was  not  infeft  in  the  lands,  but  only  in  the  superiority  and  feu-duties, 
could  not,  on  that  title,  demand  that  the  dominium  utile,  or  property  of 
the  lands,  should  be  forfeited  to  him.^    But  it  was  afterwards  decided 
that  an  infeftment  from  the  Crown  in  the  dominium  directum,  or  right  of 
superiority  of  the  lands,  was  a  good  title  on  which  to  claim  enrolment  as 
a  freeholder ;  that  is  the  right,  as  holding  lands  of  a  certain  value,  or 
estimated  value,  of  the  Crown  as  superior,  to  vote  in  the  election  of  a 
county  Member  of  Parliament,  as  the  franchise  stood  prior  to  the  Reform 
Act  of  1832.    That  privilege  was  then  attached  exclusively  to  the  right 
to  lands  held  of  the  Crown  as  superior.^     Lord  Balgray,  who  was  an 
eminent  feudal  lawyer,  in  Hamilton's  case  insists  that  a  conveyance 
of  the  superiority  is  exactly  of  the  same  value  as  a  conveyance  of 
the  lands  under  exception  of  the  property;  and,  in  the  subsequent 
case  of  Gardner,*  an  infeftment  of  the  superiority,  or  dominium  directum 
of  the  lands,  was  sustained  as  a  good  title  on  which  to  pursue  an 
action  of  non-entry  against  the  proprietor.     It  is  not,  therefore,  a  sound 
objection  to  the  title,  that  the  estate  conveyed  is  described  as  the 
dominium  directum,  or  superiority.     But  it  is  more  usual — and  on 
strict  feudal  principles,  and  with  reference  to  questions  of  prescription, 

^  Mnre  9.   Westenra  and    WiIboii,   18  *  Park  v.    Robertson    and  others,    16 

May  1824,  3  Sh.  17.  May  1816,  F.  G. 

» Stewart   r.   Houston  and  others.   14  '^T\^^  ^^  W'    ??    ^'^oo®^^' 

}Uj  1823,  2  Sh,  300.  ^'e^A'  ^    «<>"»  heading  Cases,  1  22. 

jF  ±0^,  A  0*1.  •yw.  6  Gardner  w.   Tnnity  House  of  Leith, 

>  Stair,  ii  4.  1.  9  Feb.  1841,  3  D.  634. 
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more  correct — to  dispone  the  lands,  and  to  except  the  feu-rights  from 
the  warrandice. 
DmposznoR  There  is  no  difference  in  form  between  the  disposition  of  superiority 

TO  YA88AL.        ^  ^j^g  yossal,  and  to  a  stranger.     But  a  disposition  to  the  vassal  himself, 

with  all  right,  etc.,  implies,  when  delivered,  a  discharge  of  the  bygone 
feu-duties.^  The  destination  to  heirs  in  a  disposition  of  the  superiority, 
in  favour  of  the  vassal  in  the  property,  should  be  well  considered ; 
because,  if  the  property-fee  is  afterwards  consolidated  with  that  of  the 
superiority,  the  latter  will  regulate  the  succession  to  both. 
J^^^"*  ^'  I  may  here  remind  you  of  the  necessity  of  examining  the  original 
SHOULD  feu-right  of  the  property-fee,  when  acting  for  the  purchaser  of  the 

»n  HiQHTs.      superiority,  to  see  whether  any  obligations  of  relief  of  augmented  stipend, 
or  other  similar  burdens,  are  contained  therein ;  because  such  burdens 
would  apparently  affect  a  singular  successor  in  the  superiority.* 
CmmjRioir  OF       rpjjQ  titles  to  an  estate  of  superiority  are  completed  by  writs  similar 
8UPKBI0BITT.    in  all  respects  to  those  employed  in  reference  to  an  estate  of  property. 
The  disponee  may  either  proceed  by  resignation,  and  obtain  a  charter  of 
resignation  from  the  Crown,  or  other  superior,  and  register  or  pass 
infeftment  on  such  charter,  or  he  may  obtain  a  writ  of  resignation  on 
the  disposition  in  his  favour,  and  register  the  disx)osition  and  writ;  or 
proceeding  by  confirmation,  he  may  register  the  disposition  in  his 
favour,  or  pass  infeftment  thereon,  and  obtain  a  charter  or  writ  of  con- 
firmation from  the  superior.     There  is  now  no  occasion  for  a  charter  of 
resignation  and  confirmation  combined ;  because  the  granting  of  a  charter 
or  writ  of  resignation  implies  confirmation  of  all  writs  necessary  to  be 
confirmed  in  order  to  the  validity  of  the  charter  or  writ.    I  have  already 
explained  the  forms  of  the  separate  charters  of  resignation  and  confirma- 
tion, and  of  both  combined,  and  of  the  writ  of  confirmation,  or  of  resig- 
nation, when  granted  by  subject-superiors.^     The  Crown  writs  have 
a  testing-clause  appropriate  to  writs  from  the  Crown,  as  given  in 
schedules  (E)  and  (F),  annexed  to  the  Act  of  1858.    If  the  Crown  is  the 
superior,  the  charter — whether  of  resignation  or  confirmation — will  be 
the  same  in  regard  to  form  as  in  the  case  of  a  subject,  with  this  excep- 
tion, that  in  the  qiuBquidem  of  the  Crown  charter  of  resignation,  the 
writs  by  which  the  last  vassal  held  the  lands  of  the  Crown  will  be 
specified ;  and  it  is  not  usual  to  notice  the  corresponding  writs  in  similar 
charters  by  subjects.* 

Crown  A  very  short  explanation  will  show  the  manner  of  obtaining  and  com- 

pleting the  Crown  Charter.    To  prevent  abuses  in  the  preparation  of  such 

1  Earl  of  Argyle  v.   Lord    M'Donalcl,  >  See  mpra,  p.  70S. 

14  Dec.  1676,  M.  S42.  >  See  preceding  Chapter. 


^  The  disponee'B  infeftment  on  a  disposition  of  superiority  now  completes  liis 
title.  No  charter  or  writ  by  progress  from  the  Crown  or  other  over-snperior  is  required 
or  can  be  competently  granted.  See  notes  at  end  of  chapters  1  and  3  of  this  title,  and 
also  section  4  (sub-sects.  1  and  2)  and  sect.  59  of  the  Act  of  1874. 
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charters,  it  was  long  ago  made  necessary  that  the  first  step  towards  the  ajtoibut  modb 
isuing  of  a  charter  should  be  the  lodging,  in  the  Court  of  Exchequer,  of  oH^oraiu  "'^ 
a  warrant  for  the  charter  to  be  revised  by  the  heads  of  the  Exchequer 
Coort    This  warrant,  after  revisal,  had  impressed  on  it,  by  means  of  a 
stamp,  a  copy  or  cachet  of  the  royal  sign-manual,  or  signature  ;  and,  on 
that  account,  it  was  called  a* '  signature.'    It  was  however,  except  as  to 
some  formal  details,  really  and  truly  the  draft  of  the  charter  wanted  from 
the  Crown ;  and  it  was  accordingly  called  signature  of  resignation,  or 
signature  of  confirmation,  or  of  adjudication,  as  the  case  might  b&    The 
officer  with  whom  it  was  lodged  was  called  the  Presenter  of  Signatures, 
because  it  was  his  duty  to  present  the  signature  to  the  Barons  of 
Exchequer  for  revisal,  and  to  act  as  their  clerk  in  the  revisaL    The 
signature  was  prepared  and  indorsed  by  a  Writer  to  the  Signet.     It 
was  then  subscribed  by  the  barons,  and  superscribed  with  the  cachet 
—that  iSy  it  had  the  royal  signature  impressed  on  it  at  its  com- 
mencement.    Thereupon  it  was  recorded  in  Exchequer,  and  became 
a  warrant  for  a  precept  under  the  Signet,  addressed  to  the  Keeper 
of  the  Great  Seal  of  Scotland,  or,  after  the  Union  of  England  and 
Scotland,  the  Union  Seal,— being  the  seal  appointed  by  the  Treaty  of 
Union  to  be  kept  and  used  in  Scotland  in  place  of  the  Great  Seal 
of  Scotland, — desiring  the  keeper  of  the  seal  to  issue  a  charter  under 
the  Great  Seal,  or  the  Union  Seal,  in  favour  of  the  party.    This  precept, 
which  was  subscribed  on  each  page  by  a  Writer  to  the  Signet,  was  little 
else  than  a  translation  of  the  signature  into  the  Latin  language.     It 
required  to  be  signeted  just  as  signet  letters  now  are ;  and  the  signature 
was  kept  at  the  Signet  Of&ce  as  the  warrant  for  signeting  the  precept. 
When  signeted,  the  precept  was  handed  to  the  clerk  of  the  Chancery, 
whose  business  it  was  to  frame  the  Crown  charter.    This  being  done, 
the  charter  was  signed  on  each  page  by  the  Director  of  the  Chancery, 
and  transmitted  to  the  Keeper  of  the  Great  Seal,  or  Union  Seal,  by  whom 
it  was  subscribed  on  each  page,  and  docqueted  as  sealed,  and  it  was 
then  given  out  to  the  party.     But  it  was  not  usual  actually  to  append 
the  seal     The  charter  ordered  the  seal  to  be  appended,  but  the  order 
▼as  not  observed  in  practice* 

These  forms  were,  to  a  large  extent,  altered  and  simplified  by  the  modb  under 
Crown  Charters  Act  of  1847.^    By  that  Act  the  preliminary  signatures  ^^JSjbs  ^ot 
and  precepts  were  abolished.    The  applicant  for  a  charter  is  appointed  o'  ^^7. 
to  lodge  with  the  Presenter  of  Signatures  a  draft  of  the  charter  which  he 
wants,  with  a  short  note,  praying  that  a  charter,  in  terms  of  the  draft, 
may  be  granted.    The  draft  charter  must,  like  the  signature,  be  prepared 
and  indorsed  by  a  Writer  to  the  Signet,  who  must  also  sign  the  note. 

»  10  &  11  Vict.  cap.  61. 


*  In  Mackenzie  v.  Manro  (17  March  1S69,  7  Macpb.  676),  it  was  fonnd  to  be  no 
objection  to  a  Crown  cbarter  that  an  interval  of  a  year  bad  elapsed  between  the  date 
of  its  being  written  to  the  seal  and  registered  and  the  date  of  sealing. 
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Mode  of  With  the  draft  charter,  the  applicant  must  produce  the  last  charter  or 

SSw'''''        other  writ  flowing  from  the  Crown,  with  the  subsequent  titles,  for  eu- 
CHARTBRXJNDKB  abliuff  thc  Prescuter  to  revise  the  draft     He  must  also  produce  a 

ACT  OP  lo47.  °  * 

certificate  of  the  valued  rent  of  the  lands  in  the  cess-books,  as  containing 
the  data  for  fixing,  or,  as  it  is  called,  'striking,'  the  composition  or 
entry-money  for  the  new  proprietor's  entry  as  vassal.  The  amount 
thereof,  in  the  case  of  a  singular  successor,  will  be  one-sixth  part  of  the 
old  valued  rent  of  the  lands ;  in  the  case  of  an  heir,  entering  by  charter, 
ten  merks  Scots.  The  certificate  of  valued  rent  is  further  required 
for  assessing  the  Exchequer  fees  of  the  charter.  The  Presenter  is  to 
revise  the  draft  charter  with  the  agent.  The  draft,  when  revised,  is 
docqueted  by  the  Presenter  and  agent  as  approved ;  the  composition,  or 
entry-money,  is  paid ;  and  the  draft  is  transmitted  by  the  Presenter  to 
the  Chancery,  where  the  charter  is  engrossed,  signed  by  the  Director  of 
the  Chancery,  transmitted  to  the  Keeper  of  the  Union  Seal,  and  sealed, 
the  keeper  of  the  seal  signing  each  page.  Between  the  time  when 
the  Crown  Charters  Act  of  1847  and  the  Titles  to  Land  Act  of  1858 
came  into  operation,  the  keeper  of  the  seal  also  affixed  the  seal  to 
Crown  charters,  in  consequence  of  an  express  order  to  that  efiect 
contained  in  the  Crown  Charters  Act,  sect.  15 ;  and  the  charter,  during 
the  period  in  question,  bore  not  only  as  formerly  the  order  to  affix, 
but  likewise  the  statement  that  the  seal  was  affixed  But,  by  the 
Titles  Act  of  1858,  sect  32,^  the  actual  appending  of  the  seal  is  made 
unnecessary. 

The  Crown  Charters  Act  makes  provision  for  settling  questions 
or  objections  arising  at  revisal  of  the  drafts  of  charters,  and  for  cor- 
recting errors  in  clauses  of  reddendo  ;  but  with  these  I  need  not  trouble 
you.  The  charter,  as  formerly  mentioned,  is  now  written  in  the 
English  language  (sect.  25).b  It  is  complete  when  sealed  or  subscribed 
by  the  Keeper  of  the  Union  Seal,  and  is  of  no  avail  till  so  sealed  or 
subscribed. 

Writs  of  confirmation  and  resignation  are  now  to  be  granted  by 
the  Crown,  in  terms  of  sects.  6  &  8  of  the  Titles  Act  of  1868.*^  The 
procedure  in  obtaining  such  writs  is  the  same  as  that  prescribed  by 
the  Crown  Charters  Act  for  obtaining  the  corresponding  charters,  which 
has  just  been  explained.  And  the  effect  of  the  writ  of  confirma- 
tion is  the  same  as  of  the  charter  of  confirmation.  The  writ  of  resig- 
nation, and  the  disposition  on  which  it  is  written,  have  together  the 
effect  of  the  charter  of  resignation,  as  before  explained.^  The  forms 
of  the  writs,  both  of  confirmation  and  resignation,  as  granted  by  the 
Crown,  are  in  all  respects  similar  to  those  by  subject-superiors.  In 
fact,  the  Crown  writs  are  the  models  for  those  by  subjects.     But,  as 

^  See  preceding  Chapter,  p.  750. 


Crown  WRITS 

OF  CONFIRMA- 
TION AND  RB- 
BIONATION. 


^  Section  78  of  the  Act  of  1868.  b  Section  90  of  the  Act  of  1868. 

^  Sections  81,  82,  and  83  of  the  Act  of  1868. 
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already  observed,  the  writs  by  sabjects  require  to  have  the  testing-clause 
of  an  ordinary  deed. 

ProprietoTS  of  lands  held  of  the  Crown  as  superior  occasionally  desire  Crown 
to  obtain  alterations  of  the  manner  of  holding,  or  extension  of  grants  ^od^ua! 
iiozii  the  Grown ;  for  example,  rights  of  mines,  salmon-fishing,  or  some 
other  natural  adjunct  For  these  purposes,  the  Crown,  if  so  advised, 
will  grant  a  Charter  of  Novodamus  with  the  desired  alteration,  or  a  new 
or  original  charter  containing  the  addition ;  and,  in  order  to  the  new 
grants  the  applicant  must  obtain  the  consent  of  the  Commissioners  of 
Her  Majesty's  Woods  and  Forests,  or  two  of  them.  He  produces  written 
evidence  of  such  consent  to  the  Presenter  of  Signatures,  who  thereupon 
revises  the  draft  relative  charter ;  but  in  this  case,  being  the  case  of  a 
new  alienation  of  Crown  property,  the  draft  requires  the  Sovereign's 
aetoal  sign-manual  to  be  superscribed,  and  the  signatures  of  three  of  the 
Lords  Commissioners  of  the  Treasury  to  be  subscribed,  in  order  to  its 
being  a  warrant  for  a  charter  to  be  sealed  or  subscribed  by  the  Keeper 
of  the  Union  SeaL 

When  the  Crown  charter  is  of  resignation,  it  is  followed  by  registra- 
tion, or  instrument  of  sasine,  as  in  an  ordinary  case ;  but  no  remark 
occurs  in  r^ard  to  the  form  of  the  instrument  of  sasine  when  employed, 
like  the  charter,  the  instrument  is  in  English ;  and  it  ought  to  be  so 
even  although  the  charter  on  which  it  proceeds  is  in  Latin. 


Crown  writs  of  confirmation  and  resignation  are  now  abolished. — See 
sections  4  and  59  of  the  Act  of  1874;  see  also  supra^  p.  693,  note. 

Bat  Grown  charters  or  writs  of  Novodamus  may  still  be  competently 
gnmted. — Sect.  4,  sub-sect.  1  of  the  Act  of  1874.  Before  they  can  be 
^plied  for,  it  is  necessary,  in  the  first  place^  to  obtain  the  consent  of  the 
Commissioners  of  Woods  and  Forests,  or  any  one  of  them,  and  of  the  Com- 
misaionerB  of  the  Board  of  Trade  under  the  hand  of  their  Secretary ;  and 
written  evidence  of  such  consent  must  be  produced  with  the  note  fer  the 
charter  or  writ  to  be  lodged  with  the  Presenter  of  Signatures  (now  with  the 
Sheriff  of  Chancery  as  coming  in  place  of  the  Presenter  of  Signatures, — 
sect  57  of  the  Act  of  1874).  On  the  charter  or  writ  being  revised  and 
engrossed,  it  must  receive  the  sign-manual,  and  be  subscribed  by  at  least  two 
Commissioners  of  the  Treasury. — See  sect.  88  of  the  Act  of  1868. 

If  the  lands  are  held  of  the  Prince,  the  Charter  or  Writ  will  receive  his 
sign-manoaL — Ibid. 


CHAPTER  V. 

I  NOW  take  the  case  of  dispositions  by  parties  having  right  to  lands  Disposition 
under  conveyances,  or  other  titles,  authorising,  but  not  followed  by,  ^Jr. 
i^^istration  or  sasine.     The  conveyance  of  lands,  when  of  the  nature  of 
a  proper  transmission,  and  not  a  new  constitution,  is  always  called  a 

VOL  IL  E 
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CLAuns. 


A88IONATIOK 
TO  WBIT8. 


*  disposition/ — a  deed  by  which  tlie  granterptefo  away  from  him  his  lands. 
Bat  when  the  grantei^s  right  is  not  real,  but  depends  on  a  disposition 
not  followed  by  sasine  or  registration,  something  more  ought  to  be  done 
besides  putting  away  the  landa  The  disponer's  tide  to  the  lands  ought 
likewise  to  be  transferred  to  the  purchaser ;  because  the  disponer  does 
not  give  his  own  warrant  for  constituting  a  real  right  in  the  lands  in 
the  person  of  the  purchaser.  He  has  no  real  right  in  himself,  and  is 
therefore  not  in  a  condition  to  give  a  real  right  to  another.  But  he  can 
assign  the  warrant  in  his  own  favour,  granted  by  his  own  predecessor ; 
and  he  ought  to  do  so.  Hence  the  deed  is  called  a  Disposition  and 
Assignation.  The  disposition  puts  away  the  lands,  and  the  assignation 
makes  over  the  disponer's  titles.  New  forms  are  authorised  by  the 
Titles  Act  of  1858,  sect.  13,^  which  are  thereby  declared  to  have  the  force 
and  effect  of  the  ordinary  disposition  and  assignation;  but  being,  in 
terms,  conveyances  of  the  dispositions  only, — ^not  expressly  of  the  lands 
therein  contained, — ^they  are,  with  strict  propriety,  described  in  the  Act 
as  '  assignations.' 

The  clauses  of  the  disposition  and  assignation  are, — 
1,  2,  3,  and  4.  The  narrative ;  the  dispositive ;  the  clause '  together 
'  with  all  right,  title,'  etc. ;  and  the  declaration  of  the  term  of  the 
purchaser's  entry.  All  these  will  usually  be  verbatim  as  in  the 
ordinary  disposition,  except  that  the  disponer  will  not  describe  him- 
self as  heritable  proprietor  of  the  lands.  He  has  no  real  right ;  only 
a  personal  right  unfeudalised.  There  will  be  no  obligation  to  infefl, 
nor  specification  of  the  manner  of  holding,  nor  procuratory  of  resigna- 
tion. The  disponer  is  not  himself  registered  or  infefb,  and  cannot 
grant  infefbment,  or  any  real  right,  or  warrant  for  a  real  right,  to 
his  disponee ;  nor  can  he  create  a  subaltern  holding,  even  alternatively, 
and  to  be  ultimately  evacuated.  No  one  can  hold  the  lands  of  him  as 
superior,  because  he  himself  has  no  right  in  the  lands ;  and,  feudally,  he 
has  no  connection  with  the  lands.  He  conveys,  and  can  only  convey, 
the  lands  to  be  holden  as  he  himself* holds;  and  this  result  follows  as 
matter  of  course,  without  being  expressed. 

5.  The  assignation  to  writs  comes  next  The  usual  clause  in  the 
disposition  is, — 'And  I  assign  the  writs.'  IJ^der  the  provisions  of  the 
Lands  Transference  Acts  of  1847,^  the  same  clause  will,  in  the  dis- 
position and  assignation,  be  quite  sufficient  without  the  addition  of  any 
special  assignation  of  the  disposition  in  favour  of  the  disponer,  or 
clauses  therein ;  and  I  think  it  not  advisable  to  add  anything  more.  If  a 
special  assignation  of  the  disponer's  title  is  thought  necessary,  this  clause 
may  be  in  such  terms  as  these : — '  And  I  assign  the  writs,  and  specially, 
'  without  prejudice  of  the  said  generality,  a  disposition  of  the  foresaid 
'  lands  and  others,  dated  the  day  of  ,  granted  by 

'  K  F.  in  my  favour ;  with  the  clause  or  procuratory  of  resignation  and 


^  Saperaeded  by  seotion  22  of  Act  of  1868.  b  Section  8  of  the  Act  of  1868. 
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'  precept  of  sasine '  (if  there  is  any) '  therein  contained,  yet  unexecuted,  Cl/iubbs. 
'and with  the  whole  other  clauses  and  obligations  therein  contained, 
'  and  all  that  has  followed  or  is  competent  to  follow  thereon.'^ 

6,  7,  8,  9,  10,  &  11.  The  clause  relative  to  the  delivery,  or  exhibition, 
of  the  writs  will  then  be  inserted,  with  the  assignation  to  rents,  obli- 
gation to  relieve  of  feu-duties,  etc.,  clause  of  warrandice,  and  registration 
and  testing-clauses,  all  as  in  the  case  of  an  ordinary  disposition. 

The  precept  of  sasine  is  inappropriate  to  the  proper  disposition  and 
assignation. 

The  usual  form  of  deed  applicable  to  this  case  is  a  disposition  of  the  Olausv 

FORMAI^T  SIS- 

lands,  and  assignation  of  the  granter's  title  generally  or  specially,  as  in  ponino  lands 
the  clauses  before  given.  But  independently  of  the  Titles  Act  of  1858,  J^TSfolS^ 
it  has  been  held  that  the  formal  clause  disponing  the  lands  is  not  essen-  '<)^^- 
tial  in  order  to  the  full  transfer  of  the  lands,  and  of  the  title  thereto, 
by  one  having  only  a  personal  right  to  the  latids.  It  has  been  decided 
that  one  holding  a  disposition  of  lands,  with  unexecuted  procuratory  of 
resignation  and  precept  of  sasine,  can  effectually  convey  the  lands  by  a 
simple  assignation  of  such  procuratory  or  precept ;  provided  the  purpose 
of  the  assignation,  as  intended  to  transmit  the  right  and  to  enable  the 
assignee  to  obtain  infeftment  in  the  lands,  be  explicitly  stated.^  In 
Benton's  case,  the  deed,  which  was  held  equivalent  to  a  disposition  and 
assignation  of  the  lands  and  writs  thereof,  was  in  the  form  of  a  procura- 
tory of  resignation  (which,  as  a  mandate,  can  be  granted  only  by  a  party 
in&ft  or  roistered),  with  an  obligation  to  infefb  and  general  assignation 
to  writs ; — and  it  was  held  that  the  assignation  to  writs,  accompanied  by 
the  obligation  to  infeft,  and  procuratory  of  resignation  combined,  or  with 
either  of  these  clauses  by  itself, — or  with  terms  otherwise  sufiBciently 
expressive  of  the  grantor's  intention  to  transfer  the  procuratory  contained 
in  the  disposition  in  his  favour,  so  as  to  enable  the  disponee  to  obtain  in- 
feftm^it, — ^was  a  sufficient  conveyance  to  operate  the  transmission  of  the 
lands.  Indeed,  the  procuratory  of  resignation,  granted  by  the  party  who 
held  the  personal  right,  was  considered,  in  the  circumstances,  to  amount 
to  a  mandate  by  that  party  to  his  assignee  to  use  the  procuratory  held 
by  tiie  disponer. 

The  Titles  Act  of  1858,  by  sect.  13,h  authorises  the  transfer  of  lands  forms  intbo- 
held  on  unrecorded  conveyances  or  dispositions,  in  two  new  forms,  of  ^^  Jots. 
which  schedules  are  annexed  to  the  Act     By  the  first,  which  is  an 
assignation  written  apart  from  the  unrecorded  conveyance,  the  party  in  assignation 
right  of  such  conveyance,  in  consideration  of  a  price  paid,  or  for  other 

1  Renton  v.  Anstrather,  6  Dec.  1S37,  16  Sh.  184 ;  affirmed  18  Aug.  1843,  2  Bell's 
App.  214. 


*  If  a  special  aasignation  is  now  desired,  the  disposition  will  be  assigned  as  in  the 
text,  *with  the  whole  clauses  and  obligations  therein  contained,'  etc.,  omitting  parti- 
cular reference  to  the  clause  or  procuratory  of  resignation,  and  precept  of  sasine. 

b  Superseded  by  section  22  of  the  Act  of  1868  and  Schedule  (M,  Nos.  1  and  2) 
thereto  annexed. 
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causes,  assigns  to  the  new  owner  and  his  heirs,  etc.  (as  in  an  ordinary 
case),  the  disposition  or  other  deed,  whereby  the  granter  of  the  assigna- 
tion has  right  to  the  lands ;  which  disposition  is  described  as  '  granted 
'  by  R  F.,  dated,  etc.,  by  which  he  conveyed  the  lands  of  X.,  as  therein 
'  described,  to  me/ 

If  the  disposition  assigned  is  not  granted  directly  in  favour  of  the 
party  who  grants  the  assignation,  any  connecting  links  will  be  specified 
If  the  whole  lands  contained  in  such  disposition  are  not  made  over  to 
the  assignee,  the  precise  extent  of  what  is  made  over  will  be  shown ; 
and  the  assignation  will  state  the  term  of  the  assignee's  entry,  and  will 
assign  rents  and  writs,  express  the  arrangements  as  to  the  custody  of  the 
writs,  and  as  to  public  and  parish  burdens,  and  contain  registration 
and  testing-clauses,  all  in  the  form  usual  in  an  ordinary  disposition. 

The  second  form  is  an  assignation  to  be  written  upon  the  unrecorded 
conveyance.  It  is  in  all  respects  the  same  as  that  written  apart,  except 
that  it  describes  the  disposition  assigned,  not  by  specifying  the  granter, 
date,  etc.,  but  as  '  the  foregoing  disposition  of  the  lands  of  X.,  as  therein 
described,  granted  in  my  favour,'  or  as  the  case  may  be ;  and  here,  as 
in  the  case  of  the  assignation  apart,  if  the  disposition  assigned  is  not 
granted  directly  in  favour  of  the  granter  of  the  assignation,  any  connect- 
ing links  will  be  specified.  In  other  respects,  the  rules  for  the  prepara- 
tion of  the  deed  in  this  case  will  be  the  same  as  in  the  case  of  the 
assignation  apart. 

These  assignations  have,  by  the  Act  of  1858,  the  same  force  and 
effect  as  the  disposition  and  assignation  in  the  old  form  already  ex- 
amined ;  and  you  will  observe  that  what  they  convey  is  the  disposition 
of  the  lands, — not  expressly  the  lands.  The  effect  of  the  disposition 
and  assignation,  or  of  the  assignation  in  either  form,  when  duly  framed, 
is  to  put  the  grantee  or  assignee  so  far  in  his  author's  place  that  he  can 
make  his  right  real  as  fully  as  his  author  himself  could  have  done ;  the 
assignee  making  use,  for  that  purpose,  of  the  disposition  assigned,  and  of 
the  assignation  or  assignations  by  which  he  has  acquired  right  thereto; 
and  if  such  disposition  contains  alternative  manner  of  holding  expressly 
or  by  implication,  procuratory  of  resignation,  and  precept  of  sasine,  the 
grantee  or  assignee  can  proceed  either  in  the  way  competent  before  the 
Titles  Act  of  1858  came  into  operation,  or  in  the  way  authorised  by 
that  Act^  as  applicable  to  the  case  in  question.  If  the  disposition  con- 
tains alternative  manner  of  holding,  expressly  or  by  implication,  and 
procuratory  of  resignation,  but  no  precept  of  sasine,  a  title  can  be 
obtained  by  charter  of  resignation,  and  registration  or  sasine  ;^  or  one 
or  other  of  the  modes  of  proceeding  can  be  adopted,  authorised  by  the 
above  Act,  as  applicable  to  the  particular  circumstances  of  the  case. 

I  will  now  go  over  the  different  modes  of  procedure  here  referred  to ; 


»  Now  by  the  Act  of  1S68. 

b  ThiB  mode  cannot  now  be  adopted — See  mipro,  p.  693,  note. 
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• 

—and  first,  supposing  that  the  disposition  which  has  been  assigned  con-  CoMrLBnov 

tains  piocnratoiy  of  resignation,  the  grantee  or  assignee  can  obtain  a^nLfc^^^** 

charter  of  resignation  from  the  superior,  following  upon  the  procuratory 

in  favour  of  the  disponer,  to  which  the  assignee  has  acquired  right  by 

the  disposition  and  assignation  in  his  favour,  and  assignation  to  writs 

contained  therein,  or  by  the  assignation  to  the  disposition  itself  granted 

in  statutory  form.     Having  obtained  the  charter  of  resignation,  he  will 

register  the  same,  or  expede  and  record  instrument  of  sasine  upon  it ;  or, 

instead  of  a  charter,  he  can  obtain  a  writ  of  resignation, — such  writ  being 

competent  in  favour  of  an  assignee,  as  well  as  of  an  original  disponee, 

with  this  difference  in  form,  that  a  writ  in  favour  of  an  assignee  must 

specify  the  connecting  links  in  the  title.      Writs  of  resignation,  and 

the  dispositions  on  which  they  are  written,  when  recorded,  are  declared 

equivalent  to  charters  of  resignation,  followed  by  recorded  sasina^ 

If  the  disposition  which  has  been  assigned  contains  alternative  man- 
ner of  holding,  expressly  or  by  implication,  and  corresponding  precept, 
the  grantee  or  assignee  can  expede  an  instrument  of  sasine  in  his  favour, 
in  virtue  of  the  precept  to  which  he  has  acquired  right  by  the  disposi- 
tion and  assignation,  or  assignation  in  statutory  form,  as  the  case  may  be ; 
or  he  can  expede  a  notarial  instrument ;  and  he  will  obtain  a  charter  of 
confirmation,  or  writ  of  confirmation,  of  his  title,  from  the  superior.b 

The  difference  in  the  forms  here  referred  to,  as  compared  with  those 
appUcable  to  titles  in  favour  of  original  disponees,  consists  in  this : — 

1.  In  the  case  of  the  title  by  confirmation, — ^if  there  is  an  instrument  Bt  oonfibiia- 

TIOK 

of  sasine  in  favour  of  the  assignee,  it  must  expressly  narrate  not  only 
the  disposition  containing  the  precept  of  sasine,  but  likewise  the  assigna- 
tion, or  series  of  assignations  (technically  called  '  mid-couples '),  by  which 
the  assignee  (or  party  infeft)  has  acquired  right.  In  the  instrument 
according  to  the  old  form,  the  recital  of  the  mid-couples  was  introduced 
after  that  of  the  disposition  which  contained  the  precept ;  the  whole 
being  produced  on  the  ground  of  the  lands.  After  such  recital,  the 
instnunent,  in  the  old  form,  narrated  that  all  the  writs  were  given  by 
the  notary  to  the  bailie ;  and  that  in  virtue  of  them  all,  and  having 
them  all  in  his  hands,  the  bailie  gave  sasine.  The  instrument,  according 
to  the  more  modem  form,  begins  by  specifying  shortly,  and  as  in  a  mere 
inventory,  the  writ  or  writs  presented  to  the  notary-public ;  which,  in 
the  case  we  are  considering,  will  be  the  disposition,  and  disposition  and 
assignation,  or  other  mid-couples.  The  instrument  will  then  narrate 
first  the  one,  and  then  the  other  writs,  fully ;  and,  after  engrossing  the 
precept  of  sasine  contained  in  the  disposition,  it  will  bear  that,  by  virtue 
of  the  precept  and  of  the  assignation  or  assignations  thereto,  the  notary 
gave  sasine.  If  a  notarial  instrument  is  made  out,  it  will  be  in  terms 
pretty  similar  to  those  of  the  modern  instrument  of  sasine ;  except  that 

*  This  mode  cannot  now  be  adopted.— See  mtprot  p.  693,  note. 
^  The  Kiperior's  ezpreas  confirmation  ia  now  unnecessary  and  incompetent. — See 
fnpra,  p.  693,  note. 
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there  will  be  no  engrossment  of  the  precept  of  sasine,  nor  clause  of 
delivery  of  sasine.  The  deduction  of  titles,  as  above  explained,  has 
always  been  usual  in  instruments  of  sasine,  and  is  clearly  indispensable 
in  order  that  the  instrument  may  expressly  show  that  the  notaiy  has 
authority  to  make  it  out  in  favour  of  the  assignea  The  disposition  is 
in  favour  of  A«,  and  the  instrument  in  favour  of  B. ;  and  the  deduction 
of  titles  shows  how  Bi  acquired  from  A.  Moreover,  where  either  the 
granter  or  grantee  of  the  precept  of  sasine  has  died  before  the  sasine  is 
passed,  the  deduction  of  the  titles  is  a  statutory  requisite  to  the  validity 
of  the  instrument  in  favour  of  the  assignee.^  When,  however,  the  con- 
necting link,  or  warrant  of  sasine,  is  a  disposition  and  assignation  by  a 
party  acting  for  another  under  a  special  factory  or  commission,  the  deed 
of  factory  or  commission  is  not  one  of  the  titles  which  the  Act  requires 
to  be  expressed  and  deduced  in  the  instrument'  If  a  charter  of  con- 
firmation is  granted,  it  will  specially  confirm  the  disposition  and  assig- 
nation, or  other  mid-couple,  along  with  the  other  writs ;  or,  if  it  confirms 
the  lands,  and  the  instrument  of  sasine  or  notarial  instrument  only,  it 
will  describe  the  instrument  as  following  on  the  disposition,  and  dispo- 
sition and  assignation,  or  other  mid-couples.  If  a  writ  of  confirmation 
is  granted,  it  will  be  written  on  the  instrument  of  sasine,  or  notarial 
instrument,  and  will  be  in  exactly  the  same  terms  as  if  such  instrument 
Had  followed  on  a  disposition  directly  in  favour  of  the  party  infeft^ 

2.  In  the  case  of  tiie  title  by  resignation,  the  charter  of  resignation 
must  specially  express  the  title  of  the  party  in  whose  favour  the  resig- 
nation is  made.  This  is  required  by  the  Infeftments  Act  of  1845 ;'  and 
the  specification  of  the  title  is  usually  made  in  the  quasquidem  clause, 
which  states  that  the  lands  were  resigned,  etc.,  by  virtue  of  a  clause  (or 
procuratory)  of  resignation  (as  the  case  may  be),  contained  in  a  disposi- 
tion of  the  lands,  dated  granted  by  A.  (the  last  vassal)  to  B. 
(the  granter  of  the  disposition  and  assignation) ;  to  which  disposition  and 
procuratory  of  resignation  therein  contained  the  said  C.  (the  new  vassal) 
acquired  right,  by  disposition  and  assignation,  dated  granted 
by  the  said  B.  in  his  favour.  The  last  part  of  this  sentence  is,  in  fact,  all 
the  addition  usually  found  in  the  charter  of  resignation  in  favour  of  an 
assignee,  beyond  what  is  in  such  charter  when  in  favour  of  a  direct 
disponee.  In  reference  to  titles  completed  by  resignation,  the  Act  of 
1693,  c.  35,  required  the  deduction  of  titles  to  be  made,  not  in  the  charter, 
but  in  the  instrument  of  resignation ;  which  was  quite  satisfactory  where 
the  instrument  related  to  a  resignation  ad  remanerUiam, — ^that  is,  the 
instrument  reciting  the  surrender  or  return  by  a  vassal  of  his  feu  to  his 


1 1693,  c.  35. 

s  8  &  9  Viot.  cap.  35,  sect.  9. 


s  Proctor  V.  Camegy,  14  May  1796, 
M.  8871. 


*  The  recording  of  the  instrument  now  completes  the  title,  and  implies  entry  with 
the  superior  by  confirmation.  A  charter  or  writ  of  confirmation  cannot  now  bo 
granted  by  the  superior. — See  note  at  the  end  of  Chapter  IIL  of  this  Title. 
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superior,  to  lemain  pennanently  with  the  superior.    Such  instruments  Coxflrion^ 
were  essential  parts  of  the  permanent  title,  and  had  the  eflfect  of  divest-  S^^'^"*"* 
ing  the  disponer  and  investing  the  disponee,  equaUy  with  instruments ^ ^—^^_ 
of  sasina    But  instruments  of  resignation  for  new  infeftment  by  the  tion. 
superior  to  a  purchaser  or  disponee, — technically  called  instruments  in 
favowny — ^never  formed  an  essential  part  of  the  title  to  an  estate.    It 
has  been  said  that  tbey  were  anciently  the  l^al  evidence, — the  protest 
taken  by  the  disponee  or  new  proprietor,  in  the  hands  of  a  notary-public, 
—for  instructing  that  the  superior  had  accepted  the  resignation  of  the 
last  vassal,  and  had  become  bound  to  grant  new  infeftment  to  the  new 
proprietor.     So  long  as  they  were  used  for  that  or  any  purpose,  they 
must  necessarily  have  been  framed  in  conformity  with  the  Act  of  1693. 
But,  after  the  passing  of  the  Act  20  George  lu  cap.  50,  making  it  impera- 
tive on  superiors  to  grant  new  infeftment  by  resignation  in  favour  of 
parties  holding  procuratories  from  the  last  vassals,  it  was  unnecessary  to 
prove  the  superior's  obligation  by  form  of  instrument,  or  in  any  other 
way.    The  superior  was  bound  by  law  to  grant  the  entry  by  resignation ; 
and  instruments  of  resignation  in  favorem,  whether  in  favour  of  the 
original  dbponee  or  of  an  assignee  deriving  right  from  him,  fell  into 
disuse.^ 

In  framing  charters  of  resignation  following  oa  a  transmitted  warrant,  Dsouonoii  ov 
it  bad  always  been  customary  to  deduce  the  titles  of  the  assignees  and  "^''^ 
others  acquiring  right  to  the  procuratories  on  which  the  charters  pro- 
ceeded ;  and  this  was  done  in  the  qucequidem  clause,  somewhat  in  the 
form  of  the  example  already  given,  though  probably  more  in  detail 
And  the  only  correct  practice  was  so  to  express  the  connecting  titles. 
The  Act  of  1693,  however,  did  not  enjoin  the  deduction  of  title  in 
ihe  cbarter  of  resignation,  but  only  in  the  instrument ;  and  in  Benton*s 
case,  before  cited/  the  Court  refused  to  hold  a  charter  of  resignation,  in 
tavoor  of  an  assignee,  null,  although  the  assignee's  title  was  not  deduced, 
and  the  charter,  as  far  as  it  went,  appeared  to  be  without  due  warrant, 
being  granted  in  favour  of  B.,  yet  reciting  a  warrant  in  favour  of  A.,  and 
nothing  more.    The  Court,  moreover,  came  to  this  conclusion,  although 
it  did  not  appear  that  there  had  been  any  instrument  of  resignation 
expede  as  a  step  to  the  charter.    In  point  of  fact,  however,  the  titles 
exhibited  were  valid  and  sufficient  warrants  of  the  charter,  though  not 
expressly  deduced  in  it    These  warrants  were  held  sufficient,  and  the 
charter  was  sustained,  although  imperfect  in  its  terms.      The  same 
anomaly,  however,  cannot  now  occur;  as,  by  the  Infefbmenta  Act  of 
1845,  which  abolished  the  instrument  of  resignation  in  fawrem,  it  is 
made  necessary,  as  already  stated,  to  deduce  the  titles  in  the  charter  of 
resignation. 

^  See  supra,  p.  761. 


^  Entry  by  resignation  ia  now  no  longer  oompetent. — See  note  at  end  of  Chapter 
m.  of  this  Title. 
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CoMPMTioH  The  Titles  Act  of  1858  (Schedule  F)*  requires  the  connecting  links 

TfT^^*^**  *    or  mid-couples,  in  the  case  of  writs  of  resignation  in  favour  of  assignees, 

—        to  be  shortly  deduced.     And  by  sect.  13  the  Act  authorises  the  comple- 

Aon.  tion  of  the  titles  of  assignees  having  right  by  assignations  in  statutory 

form,  by  recording  the  disposition  assigned,  together  with  the  assignation 

or  assignations  thereof,  in  the  appropriate  register  of  sasines ;  a  warrant 

of  registration  being  written  on  the  disposition,  in  the  form  of  Schedule 

(A,  No.  2),  annexed  to  the  Act    That  warrant  is  in  form  as  follows : — 

'  Begister  on  behalf  of  A.  B.  (insert  designation),  along  with  the  assigna- 

'  tion  (or  assignations  or  notarial  instrument)  docqueted  with  reference 

'  hereto  (or  otherwise,  as  the  case  may  be). 

'  (Signed)  A  B.  (party). 

(or)  C.  D.,  W.&,  Edinburgh 

{or  aaUie  case  may  ie). 
Agent  of  the  said  A.  B.' 

The  conveyance,  with  such  warrant  of  registration,  and  the  assig- 
nation or  assignations,  being  so  recorded,  are  declared  to  operate  in 
favour  of  the  assignee  on  whose  behalf  they  are  presented  for  registra- 
tion, as  fully  and  effectually  as  if  the  lands  contained  in  the  assignation 
(or,  if  there  be  more  than  one,  the  lands  contained  in  the  last  assigna- 
tion) had  been  disponed  by  the  original  conveyance  in  favour  of  such 
assignee,  and  the  conveyance,  with  the  warrant  of  registration,  had 
been  recorded,  in  the  manner  provided  by  the  Act,  of  the  date  of  record- 
ing such  conveyance,  and  assignation  or  assignations-b 

It  will  be  observed  that  the  title,  conferred  as  above,  applies  only  to 
the  lands  contained  in  the  assignation,  or  in  the  last  if  there  are  several 
assignations.  The  object  of  this  provision  is  to  prevent  any  question  as 
to  the  effect  of  recording  the  principal  disposition,  in  cases  where  assig- 
nees have  right  to  portions  only  of  the  lands  contained  in  it ;  and,  no 
doubt,  the  provision  in  the  Act  would  be  effectual  for  that  purpose ; 
but  it  seems  rather  an  awkward  arrangement  to  record  the  original  dis- 
position, when  it  contains  lands  as  to  which  a  real  right  is  not  intended 
to  be  constituted.  I  think  the  procedure  authorised  by  this  section 
ought  to  be  adopted  only  when  the  party  who  records  the  original  dis- 
position has  acquired,  and  wishes  to  obtain,  a  real  right  to  the  whole 
lands  contained  in  that  deed ;  and  that,  if  he  has  acquired  only  a  portion 
of  such  lands,  he  ought  to  proceed  by  notarial  instrument,  in  terms  of 
sect.  14  and  the  relative  Schedule  (6),  which  is  framed  with  express 
reference  to  the  case  in  question. 

Sect  13  of  the  Act  of  1858  authorises  registration  of  the  original 
disposition  with  assignation  apart,  and  warrant  of  registration  on  the 
conveyance  in  the  form  of  Schedule  (A,  No.  2).  The  title  of  that  schedule 
is  expressly  applicable  to  the  case  of  assignations  apart  being  recorded ; 


*  Schedules  (T,  No.  1)  and  (V,  No.  3)  of  Act  of  1868.       b  See  infra,  p.  769,  note* 
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and  accordingly  the  warrant  of  registration  in  that  schedule  describes  Ck>MpLBnov 
the  assignation  as  *docqueted  with  reference  hereto/    Sect.  13  then  Jfj^**^"" ' 
further  authorises  the  assignations  to  be  written  on  the  original  disposi-  jj^BOBnTAOT 
tion  itself  and  proceeds  thus :  '  And  the  conveyance  with  such  warrant  of  1868. 
'  of  r^iistration,  along  with  the  assignation  or  assignations  separate 
'  from  or  written  upon,  the  conveyance,  being  so  recorded,  shall  operate 
'  in  favour  of  the  assignee  on  whose  behalf  they  are  presented  for  regis- 
'  tration,' — and  so  forth.    The  terms, '  such  warrant  of  registration,'  here 
used,  carry  us  back  to  the  warrant  of  registration,  Schedule  (A)  No.  2, 
previously  specified ;  being  that  which  is  applicable  only  to  assignations 
apart  from,  and  not  written  upon,  the  principal  disposition.    The  enact- 
ments of  sect  13,  however,  were  intended  to  be,  and  are  expressly 
made,  applicable  to  the  recording  of  assignations  along  with  original 
dispositions,  whether  such  assignations  are  separate  from,  or  written 
upon,  such  dispositions.    We  are  thus  directed  in  one  way  by  the  en- 
acting clause  of  the  Statute,  and  in  a  different  way  by  the  Schedule 
(A,  Ka  2),  expressly  referred  to  in  the  enacting  clause.    Moreover,  the 
Schedule  (A,  No.  1),  in  its  title,  expressly  refers  to  the  case  of  recording 
original  dispositions  '  without  assignations  apart.'    The  words  of  this 
Schedule  are,  'register,'  etc.,  'along  with  assignation  or  assignations 
hereon.'    This  is  plaiuly  the  schedule  applicable  to  the  case  of  assigna- 
tions written  upon  the  disposition ;  but,  not  being  referred  to  in  the 
relative  enacting  clause,  I  doubt  if  it  would  be  safe  to  make  use  of  it — 
especially  as  the  Schedule  No.  2  is  so  plainly  referred  to  in  that  clause. 
My  inclination  is  to  recommend  that,  when  the  case  occurs,  warrants 
of  registration  in  both  forms  should  be  written  on  the  conveyance ;  and 
Uiat  the  assignation,  or  assignations,  though  written  on  the  conveyance,  . 
should  have  relative  docquets  in  conformity  with  the  Schedule  No.  2. 
This  is  a  clumsy  mode  of  proceeding ;  but  eveiything  should  be  made 
snboidinate  to  security  of  title.    In  the  case  of  burgage  titles,  the  same 
inegolarity  does  not  occur,  as  we  shall  by-and-by  see ;  but  the  Act  of 
1858,  which  relates  to  feudal  subjects  only,  remains  in  the  above  par- 
ticolais  uncorrected.^ 

By  sect.  14  of  the  Act  of  1858,  it  is  provided  that  where  any  party  Coxpletion 
shall  have  acquired  right,  by  conveyance,  assignation,  or  otherwise,  to  SotaSa  " 
an  unrecorded  conveyance  granted  in  favour  of  another  person,  it  shall  ucstbumkht. 
be  competent  to  such  party  to  expede  a  notarial  instrument  in  the  form 
of  Schedule  (K),  setting  forth  the  conveyance  and  the  title,  or  series  of 
titles,  by  which  the  party  has  acquired  right  thereto,  and  the  nature 
and  extent  of  his  right ;  and  to  record  the  conveyance,  along  with  the 
notarial  instrument,  in  the  register  of  sasines.    Or,  where  it  is  not 
desired  to  record  the  whole  conveyance,  there  may  be  a  notarial  instru- 
ment^ in  the  form  of  Schedule  (B), — ^that  is,  the  Schedule  applicable 
to  conveyances  contained  in  deeds  granted  for  further  purposes  and 


*  See  iV|/VOj  P-  769,  note* 
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objects,  or  conveying  separate  lands,  or  separate  interests  in  the  same 
lands,  to  the  same  or  different  persons.  Such  notarial  instrument 
sets  forth,  generally,  the  nature  of  the  deed,  and  contains  at  length 
those  portions  of  the  deed  by  which  the  lands,  in  regard  to  which  the 
instrument  is  expede,  are  conveyed,  and  by  which  real  burdens  or 
conditions  are  imposed;  and  also  sets  forth  the  title,  or  series  of 
titles,  by  which  the  party  has  acquired  right  to  the  conveyance,  and 
the  nature  and  extent  of  his  right.  It  is  declared  competent  and  suffi- 
cient to  expede  and  record  such  notarial  instrument  in  the  register  of 
sasines. 

If  the  first  of  these  alternatives  be  adopted, — ^that  is,  if  the  convey- 
ance itself  is  to  be  recorded,  along  with  the  notarial  instrument,  in  the 
form  of  Schedule  (K), — a  warrant  of  registration  will  be  written  on  the 
conveyance ;  which  warrant  will  be  in  the  form  of  Schedule  (A)  No.  2, 
before  quoted ;  and  the  procedure  will  be  similar  in  principle  to  that 
described  by  sect.  13;  the  difference  being  that,  in  terms  of  sect.  13, 
there  will  be  recorded,  along  with  the  principal  conveyance,  the  assigna- 
tion or  series  of  assignations  thereto  themselves.  The  notarial  instru- 
ment will,  in  virtue  of  section  14,  supersede  the  necessity  for  recording 
the  assignation  or  series  of  assignations.^ 

Or,  if  neither  the  principal  conveyance  nor  the  assignations  are 
recorded,  a  notarial  instrument  may  supersede  the  necessity  for  record- 
ing any  of  these  writings.  In  this  last  case,  no  warrant  of  registration 
is  required.  There  is  no  conveyance  recorded;  the  notarial  instru- 
ment alone  is  recorded ;  and,  that  being  an  official  document  under  the 
hand  of  a  notary-public,  and  bearing  to  be  taken  by  or  on  behalf  of  the 
party  interested,  the  necessity  of  the  warrant  of  registration  is  entirely 
obviated-b 

In  all  cases,  however,  where  the  principal  conveyance  is  recorded, 
the  warrant  of  registration  is  required.  Hie  registration  having  taken 
place,  the  party  expeding  the  instrument  is  declared,  by  sect  14,  to  be 
in  the  same  position  as  if  the  original  conveyance  had  been  granted  to 
himself,  and,  along  with  a  warrant  of  registration  thereon,  had  been 
recorded  in  manner  provided  by  the  Act,  of  the  date  of  recording  the 
notarial  instrument. 

The  form  of  the  warrant  of  registration  applicable  to  the  r^stration 
of  conveyances  along  with  assignations  apart,  or  notarial  instruments, 
refers  to  such  assignations  or  instruments  as  docqueted  with  reference 
to  the  warrant ;  and  the  docquet  ought  to  be  so  framed  as  clearly  to 
identify  the  assignation  or  assignations,  or  notarial  instrument,  contain- 
ing or  expressing  the  party's  title,  as  the  deeds  or  instrument  recorded 
along  vrith  the  conveyance.  The  docquet  for  this  purpose  may  be  as 
follows: — ^'This  is  the  assignation'  (or  the  'first'  or  'second  of  the 

•  See  tf{/ra,  p.  769,  note  *. 

b  Warranta  of  registration  most  now  be  written  on  all  notarial  instrumenta.— 
Section  141  of  Act  of  1S68. 
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'  assignations/  or  as  the  case  may  be)  '  referred  to  in  the  warrant  of  coxFLEnoif 

•  registration  writt-en  on  a  disposition,  dated  the  ,  otlb^undm* 

*  granted  by  C.  D.,  in  favour  of  E.  F.,  of  the  lands  of  X.  and  others,  as  t"^^  ^o™- 
'  therein  described ;   and  which  disposition  is  to  be  recorded  in  the 

'  register  of  sasines,  along  with  this  assignation '  (or  as  the  case  may  be). 
The  warrant  of  registration,  in  this  case,  applies  not  merely  to  the 
principal  disposition,  but  likewise  to  the  assignations  thereof,  and  rela- 
tiye  notarial  instrument.  The  above  form  of  docquet,  which  is  in  a 
great  measure  taken  from  the  words  of  the  notarial  instrument  in 
Schedule  (K),  will  fully  accomplish  the  object  of  identification ;  and  the 
docquet  should  be  signed  in  the  same  way  as  the  warrant  of  registration, 
— that  isy  by  the  party  or  his  agent ;  the  agent  describing  himself  as 
such,  and  stating  his  profession  and  place  of  residence,  exactly  in  the 
same  way  in  both  cases.*^ 

This  mode  of  proceeding,  authorised  by  sect  14,b  is  open  to  all 

parties  who  have  acquired  right  to  unrecorded  conveyances.    The  mode 

authorised  by  sect  13^  appears  open  only  to  those  holding  assignations, 

in  statutory  form,  to  such  conveyances.    In  this,  as  in  an  ordinary  case 

of  sasine,  the  competency  or  necessity  of  confirmation,  and  the  amount 

of  security  arising  independently  of  confirmation,  will  depend  on  the 

question,  whether  the  disposition,  which  forms  the  leading  warrant  of 

the  assignee's  title,  dispones  the  lands  to  be  holden  de  me  only,  or  a  me 

tddeme^OT  a  me  only.d    But  it  is  unnecessary  again  to  go  into  that 

point 

*  The  TitlM  Act  of  1858  was  repealed  by  the  Oonaolidatiou  Act  of  1868,  but  new  Gomplbtion 
pTOTisioiu,  almost  precisely  identical  with  those  of  sections  13  and  14  of  the  former  ^  ^'^?^ 
Act,  have  been  enacted  by  sections  22  and  23  of  the  latter  Act,  the  inaccoracy  pointed  ^  ^^  1868? 
oat  in  p.  767  of  the  text  having  been  corrected. 

The  assignation,  if  written  apart,  will  be  in  the  form  of  Schednle  (M,  No.  1)  annexed 
to  the  Act ;  and,  if  indorsed  on  the  conveyance,  it  will  be  in  the  form  of  Schedule  (M, 
Ka  2).  It  will  set  forth  '  the  deed  or  conveyance,  and  the  title  or  series  of  titles,  if 
*  say,  by  which  he'  (the  person  in  right)  '  acquired  right  to  the  same,  and  the  nature 
'  of  the  rig^t  assigned.' 

The  feudal  title  will  be  completed,  when  the  assignation  is  indorsed  on  the  convey-  Assignation 
aiiee,  by  recording  the  conveyance  in  the  Register  of  Sasines  with  the  assignation  indobsed. 
thereon,  and  warrant  of  registration  in  the  form  of  Schedule  (H,  No.  1)  annexed  to  the 
Act 

When  the  assignation  is  written  ajiart,  the  person  in  right  will  complete  his  title  Assignation 
by  recording  the  conveyance  in  the  Register  of  Sasines  with  warrant  of  registration  apabt. 
thereon  in  tiie  form  of  Schedule  (H,  No.  2)  annexed  to  the  Act,  along  with  the  assigna- 
tion, which  will  be  docqueted  in  the  manner  provided  in  the  note  to  Schedule  (M,  No.  1). 

The  title  may  also  be  completed  when  the  assignations  are  written  apart,  whether  Notarial 
they  are  in  the  statutory  form  or  not — (1.)  by  recording  the  conveyance,  with  warrant  inbtkumsnts. 
of  registration  thereon  in  the  form  of  Schedule  (H,  No.  2)  along  with  a  notarial  instru- 
ment in  the  form  of  Schedule  (N),  setting  forth  '  the  deeid  or  conveyance  and  the  title 
'  or  series  of  titles  by  which  he '  (the  person  in  right) '  acquired  right  to  the  same  and 
*  tlie  nature  of  his  right.'  The  notarial  instrument  will  be  docqueted  in  the  manner 
prescribed  in  the  note  to  Schedule  (N).  In  this  case  the  assignations  are  not  recorded. 
Or  (2.)  the  person  in  right  of  the  conveyance  may  complete  his  title  by  expeding  and 
reeording  a  notarial  instrument  in  the  form  of  Schedule  (J)  annexed  to  the  Act. 
Neither  the  conveyance  nor  the  assignations  wiU  be  recorded  in  this  case. 

b  Section  23  of  Act  of  1868.  ^  Section  22  of  Act  of  1868. 

d  As  already  pointed  out,  the  recording  in  the  Register  of  Sasines  implies  confirma- 
tion.— See  supraf  p.  693,  note. 
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Stamp-dutt  The  assignation,  in  either  of  the  statutory  forms,  is  clearly  liable  to 

the  same  stamp-duty  as  an  ordinary  conveyance  of  the  lands.  The 
amount  of  the  duty  will  be  regulated  as  in  the  case  of  an  ordinary 
conveyance. 

}^2  jy  I  have  stated  that,  after  execution  of  the  disposition  and  assignation, 

AssToNKB's        Qf  of  tho  assiguatiou  in  statutory  form,  the  assignee  is  put  so  far  in  the 
uNcoMPLiTBD.   dispoucr's  place,  that  he  can  make  his  right  real,  as  fully  as  the  disponer 

himself  could  have  done.    And  it  is  important  that  he  should  make  his 
right  real  without  delay.    Because  the  disponer  of  a  feudal  estate  is  not 
divested  until  his  disponee  is  invested ;  and  if  the  right  assigned  is  a 
proper  personal  right  to  lands,  the  holder  of  which  can  make  up  his  title 
without  the  assistance  of  the  Court,  or  of  any  third  party, — if  it  is  not  a 
mere  obligation,  constituting  a  fus  crediti,  or  right  to  demand  a  disposi- 
tion from  a  third  party, — ^the  proper  personal  right  is  not  taken  out  of 
the  granter  of  the  disposition  and  assignation  by  mere  intimation  to  any 
one,  or  in  any  other  way,  until  the  assignee's  right  is  made  reaL    The 
assignee's  right  must  be  made  real  by  registration  of  the  disposition,  and 
disposition  and  assignation,  or  of  the  sasine  or  notarial  instrument 
thereon ;  and  one  or  other  of  these  steps  is  necessary,  not  merely  for 
completing  the  assignee's  right,  but  for  divesting  his  immediate  author, 
though  such  author  never  had  a  title  which  appears  on  the  records^  and 
had  granted  a  conveyance  of  all  his  right  and  interest,  such  as  it  was. 
Ko  doubt  has  ever  been  entertained  with  respect  to  the  right  (feudally 
speaking)  of  the  last  proprietor  holding  a  real  right  to  grant  a  second 
disposition,  which,  if  in  favour  of  a  hond  fide  onerous  disponee,  and  if 
first  made  real,  will  prevail  over  the  first  disposition  subsequently  made 
real.    That  is  a  contingency  to  which  the  assignee  to  the  first  disposition 
is  exposed,  just  as  the  direct  disponee  himself  is  in  all  case&    But  it 
was  long  an  unsettled  point  whether  an  intermediate  party,  the  holder 
of  a  proper  personal  right  to  lands,  was  not  so  fully  divested  by  grant- 
ing a  disposition  and  assignation,  expressly  conveying  the  lands,  and  all 
his  right,  title,  and  interest  therein,  as  that  no  right  in  favour  of  a  third 
party  could  be  obtained  from  or  through  him,  either  by  means  of  a  second 
deed  by  him,  or  by  judicial  process.    Contrary  judgments  on  that  point 
were  pronounced  by  the  Court:  one,  in  1676,  holding  that  a  second 
right,  if  first  made  real,  would  be  preferable  to  the  first  right,  if  the 
first  right  remained  personal;  and  another,  in  1699,  to  the  opposite 
effect.    The  point  came  again  before  the  Court  in  the  case  of  Bell,^ 
where  the  ultimate  decision  was  in  favour  of  the  party  whose  right, 
though  last  acquired,  was  first  made  real.    The  circumstances  were 
these : — The  purchaser  of  an  estate  at  a  judicial  sale  had  obtained  decree 
of  sale  (that  is,  a  disposition  by  the  Court  of  Session  in  his  favour),  but 
had  not  made  his  right  real    He  had,  however,  a  proper  personal  right 
to  the  lands,  enabling  him,  without  recourse  to  any  third  party,  to  com- 

1  Ben  V.  Gartsliore,  22  Jane  1737,  M.  2S48 ;  and  Ross's  L.  C,  ii  410. 
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plefte  his  title  and  make  his  right  real.    The  purchaser,  in  this  state  of  risk  if 
his  title,  granted  a  disposition  and  assignation,  disponing  the  lands  to  a  J^JS'S^'Ams 
third  party,  and  assigning  to  him  the  decree  of  sale ;  but  the  assignee  u»oomplbtkd. 
delayed  to  make  his  right  real    By-and-by  a  creditor  of  the  first  pur- 
chaser— ^that  is,  of  the  party  in  whose  favour  the  decree  of  sale  had  been 
piononnced — obtained  a  judicial  conveyance  of  the  lands,  and  of  the 
decree  of  sale,  by  a  decree  of  adjudication  (another  form  of  disposition 
by  the  Court  of  Session),  and  then  proceeded  to  make  his  right  real  by 
infeftment ;  that  is,  he  obtained  from  the  superior  a  charter  of  sale,  pro- 
ceeding on  the  decree  of  sale  in  favour  of  the  fir^t  purchaser,  to  which 
he,  the  creditor,  had  right  by  the  decree  of  adjudication,  and  expede 
sasine  on  the  charter.    This  creditor,  being  the  first  who  made  his  right 
real,  was  found  to  have  the  preferable  right  to  the  lands  in  security  and 
payment  of  the  debt  contained  in  the  decree  of  adjudication. 

The  case  is  diGferent,  however,  where  the  right  transmitted  is  not  a  Whkbk  right 
proper  personal  right  to  lands — a  right  which  can  be  made  real  without  nor  febsonal 
recourse  against  any  third  party,-but  a  mere  obligation  to  convey  lands  ^J^^''^ 
not  affording  to  the  holder  direct  means  of  completing  a  real  right  with- 
out the  aid  either  of  a  third  party,  or  of  the  Court  as  fulfilling  an  obli- 
gation incumbent  on  such  third  party.     In  the  latter  case  there  is  a 
simple  jus  credtti  or  debt  constituted ;  and  that,  like  any  other  proper 
debt,  can  be  effectually  and  fully  conveyed  out  and  out  by  assignation 
dxdy  iutimated.^    In  Edmond's  case,  a  purchase  of  lands  had  been  made, 
under  articles  of  roup  which  contained  the  usual  obligation  on  the  seller 
to  dispone  the  lands  to  the  purchaser.    The  articles  were  followed  by 
various  titles,  which  ultimately  proved  to  be  inept.     The  purchaser, 
in  the  meantime,  granted  a  bond  and  disposition  in  security  over  the 
lands,  which  was  duly  recorded  in  the  register  of  sasines.    Thereafter 
he  became  bankrupt,  and  was  sequestrated.    The  trustee  for  his  credi- 
tors claimed  the  lands,  as  having  the  only  perfect  right  to  the  articles  of 
roup  and  obligation  to  grant  a  valid  conveyance  therein  contained ;  but 
the  bond-holder  maintained  that  the  bond  and  disposition  in  security 
operated  a  good  assignation  of  the  jus  crediti,  or  right  under  the  articles 
and  that  obligation,  to  obtain  such  conveyance  from  the  original  sellers. 
He  further  maintained  that  the  assignation,  operated  by  the  bond  and 
disposition  in  security,  being  recorded  for  publication,  must  be  held  as 
duly  intimated  to  all  concerned.    The  Court  sustained  these  pleas,  and 
found  that  the  conveyance  by  the  original  seller  could  not  be  granted  to 
the  trustee  for  the  purchaser's  creditors,  except  imder  the  burden  of 
the  bond. 

Cases  of  the  above  class,  and  in  particular  Edmond's  case,  correct, 
and  in  fact  reverse,  that  of  Strachan,'  where  a  purchaser  conform  to 
minute  of  sale,  without  having  constituted  a  real  right  in  his  own  person, 

^  Edmond  o.  Magistrates  of  Aberdeen,  ^  Strachan  v,  Whiteford,  9  Feb.  1776, 

16  Kov.  1865,  18  D.  47 ;  affirmed  Feb.      M.,  App.,  Adjudication,   No.  7 ;  Rosa's 
1858,  3  Maoq.  App.  116.  L.  C,  ii.  480. 
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Wbkri  riobt  granted  a  heritable  bond  over  the  lands  purchased,  on  which  the  creditor 
juacr^iu^  "  was  duly  infeft.   The  purchaser  (or  debtor)  became  insolvent,  and  granted 

a  conveyance  of  the  same  lands  to  a  trustee  for  his  general  creditors. 
In  the  meantime,  the  heritable  creditor,  proceeding  on  the  minute  of 
sale  in  favour  of  the  debtor,  and  obligation  to  convey  absolutely  and 
irredeemably  therein  contained,  and  on  the  assignation  to  writs  contained 
in  the  heritable  bond,  obtained  decree  of  adjudication  of  the  lands  in  his 
own  favour  absolutely  and  irredeemably,  in  implement  of  the  minute  to 
which  (as  alleged)  he  had  acquired  right  by  the  heritable  bond.  Upon 
this  decree  the  heritable  creditor  obtained  charter  from  the  superior,  and 
was  infeft  The  charter  and  sasine,  like  the  decree,  were  conceived  in 
his  favour,  absolutely  and  irredeemably.  This  was  clearly  wrong ;  for 
although,  by  the  minute  of  sale,  which  was  the  foundation  of  these 
titles,  the  seller  was  bound  to  convey  the  lands  absolutely  and  irre- 
deemably to  the  purchaser  (debtor), — the  heritable  bond,  which  was  the 
heritable  creditor's  only  title  to  the  minute  of  sale,  conveyed  the  lands 
to  him  only  redeemably,  and  under  reversion.  The  decree,  charter,  and 
sasine  in  favour  of  the  heritable  creditor  ought  to  have  been  conceived 
in  favour  of  the  heritable  creditor  redeemably  and  under  reversion.  By 
virtue  of  the  minute  of  sale,  and  of  the  trust-deed  and  assignation  to 
writs  therein  contained,  the  trustee  for  the  general  creditors  obtained 
decree  of  adjudication  in  implement,  adjudging  the  lands  to  him  qtid 
trustee,  absolutely  and  irredeemably.  Upon  this  decree  the  trustee 
completed  his  title  by  charter  from  the  superior,  and  sasine  thereon,  which 
writs  also  were  conceived  to  him  absolutely  and  irredeemably,  and 
properly  so,  because  the  full  right  under  the  minute  of  sale  (so  far 
as  not  previously  conveyed  to  the  heritable  creditor,  in  security  of 
his  debt)  was  transferred  to  the  trustee  by  the  trust-deed.  In  these 
circumstances,  the  Court  reduced  the  heritable  creditor's  decree  of 
adjudication,  and  charter  and  sasine  thereon,  in  toio,  and  preferred 
the  trustee  for  the  general  creditors  as  having  the  only  real  right  in  the 
lands. 

The  plea  successfully  urged  in  Edmond's  case,  that  the  minute  of  sale 
was  assigned  by  the  heritable  bond,  and  the  assignation  diQy  intimated 
I  by  the  registration  of  the  sasine  thereon,  was  not  stated  in  this  case  of 

I  Strachan.    Had  it  been  so,  we  must  assume  that  it  would  then  have  been 

I  sustained,  to  the  effect  of  saving  the  heritable  creditor's  preferable  secu- 

'  rity,  as  in  a  question  with  the  trustee  for  the  general  creditor&     The 

I  heritable  creditor  had  plainly  as  good  a  position  in  regard  to  that  plea, 

in  such  a  question,  as  the  heritable  creditor  in  Edmond's  case. 

It  naturally  occurs  also,  that  although  the  decree  of  adjudication 
which  the  heritable  creditor  obtained  in  Strachan's  case,  and  the  char- 
ter and  sasine  thereon,  were  irregular,  as  being  in  their  terms  absolute 
and  irredeemable, — whereas,  in  conformity  with  the  assignation  thereof 
to  the  heritable  creditor,  they  ought  to  have  been  granted  to  him  re- 
deemaily  and  under  reversion, — the  reduction  of  these  titles  need  not 
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have  been  absolute,  but  only  in  so  far  as  they  went  beyond  the  right 
conferred  by  the  heritable  bond.  There  are  various  casds  in  which  such 
partial  reduction  has  been  held  sufficient ;  but  the  palpable  irregularity 
of  the  titles  in  Strachan's  case  upset  them  entirely ;  a  result  which 
gives  a  somewhat  instructive  warning  to  Conveyancers  to  be  care  fulto 
frame  titles  in  strict  accordance  with  their  warrants.^ 


CHAPTER  VL 

Wb  are  now  to  consider  the  subject  of  the  re-union  or  consolidation  Ck)ir80Ln)ATioir 
of  separate  fees  or  feudal  estates ;  and  I  wiU  notice  first  those  cases  in  akd  supb^^^ 
which  such  reunion  follows  the  superior's  re-acquisition  of  the  fee  of  Rio*"^- 
property  from  his  vassal,  or  of  the  vassal  acquiring  the  superiority  from 
his  superior. 

When  the  superior  or  his  predecessors  gave  out  the  property,  they 
did  not  divest  themselves  of  their  entire  feudal  estate.  They  retained 
what  is  commonly  known  as  the  superiority,  or  dominium  directum  ;  but, 
to  speak  with  more  technical  accuracy,  they  retained  the  lands  them- 
selves, except  so  far  as  these  were  given  out  to  the  vassal  by  the  charter 
in  his  favour.  In  the  cases  we  are  considering,  the  right  to  the  two 
estates,  the  estate  reserved  and  the  estate  given  out,  meets  in  the  same 
person ;  and,  at  first  sight,  it  may  appear  that,  on  the  superior  becoming 
proprietor  both  of  the  estate  from  which  the  property-fee  was  given  off 
and  of  the  property-fee  so  given  oflF,  the  two  rights  should  of  themselves, 
and  ipsojwre,  amalgamate  and  re-imite,  and  become  feudally  one,  as  they 
were  at  first.  And  in  earlier  times,  particularly  when  there  were  no 
systematic  registers,  property-fees  were  renounced  by  the  vassal,  and 
held  thereupon  to  become  incorporated  with  the  superiority.^  This  result 
would  still  follow,  if  the  property-fee  were  of  the  nature  of  a  mere 
burden  on  the  superiority ;  renunciation  being  the  appropriate  mode  of 
extinguishing  a  burden  on  lands.  But  the  property  fee  is  not  a  burden 
in  the  proper  sense  of  that  word.  It  cannot  be  restored  to  the  superior, 
or  extinguished,  by  mere  renimciation.^    It  is  a  separate  feudal  estate 

^  DaflTs  Feudal  Conveyancing,  p.  236. 

*  Dombar  v.  Williamson,  23  Noy.  1627,  M.  570. 


^The  decision  in  Strachan's  case  was  fully  examined  in  the  case  of  Watson  v. 
Wilson  (22  January  186S,  6  Macph.  258),  where  it  was  pointed  out  that  the  main 
ground  for  the  decision  against  the  creditor  in  Strachan's  case  was  that  the  minute  of 
lale  had  not  been  assigned  to  him  by  the  heritable  bond,  which  was  in  the  old  form, 
u4  contained  no  conyeyance  of  the  lands  in  security.  It  merely  bound  the  grantor  to 
iofeft  the  creditor  in  a  heritable  annuity,  and  the  assignation  to  writs  could  not  give  a 
larger  ri^t  than  the  bond.  The  Court,  in  Watson's  case,  were  of  opinion  that  lif  the 
cnditor  in  Strachan's  case  had  been  properly  vested  in  the  Jua  crediti  under  the  minute 
of  tale,  the  absolute  and  irredeemable  adjudication  in  implement  would  have  been  the 
proper  remedy. 


versa. 
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and  right;   and,  until  it  is  legally  extinguished,  even  the  superior 
himself,  if  he  acquires  it,  must  make  up  titles  to  it  with  the  same  for- 
mality which  he  would  observe  in  respect  to  lands  of  which  he  was  not 
the  superior. 
PuRORASB  BT  Tho  practicc  or  course  to  be  followed,  with  a  view  to  extinguish  a 

FROJMTFiLAL.    propcrty-fce,  was  long  unsettled.     Something  like  a  rule  was  first 

adopted  in  the  case  of  a  purchase  by  the  superior  bom  his  vassal  The 
re-union  or  absorption  of  the  property,  with  or  into  the  superiority,  was 
desired;  and  it  was  seen  to  be  necessary  that  a  form  of  proceeding 
should  be  adopted  which  should  both  accomplish  that  result  in  con- 
formity with  feudal  principles,  and  afford  full  and  complete  evidence  of 
divestiture  of  the  vassal  and  re-investiture  of  the  superior.  For  this 
purpose,  and  in  strict  accordance  with  the  rules  of  the  feudal  system, 
the  process  of  resignation,  or  giving  back  by  the  vassal  of  his  fee  into 
the  superior's  hands,  there  to  remain  for  ever, — ad  petpetuam  remanen- 
tianif — ^was  adopted.  This  is  the  process  of  re-union  or  consolidation 
still  in  use. 
SnoonsioN  of  And  supposing  the  two  fees  of  property  and  superiority  to  devolve 
▼AsaAL  OB  viee  upon  the  Same  person,  not  by  purchase  but  by  succession, — ^that  is, 
by  the  superior  succeeding  as  heir  to  his  vassal,  or  the  vassal  succeeding 
as  heir  to  his  superior, — the  process  of  consolidation  is  equally  neces- 
sary in  order  to  the  extinction  of  the  property-fee  or  estate,  and  the 
vesting  of  both  fees  as  one  imdivided  estate  in  the  same  individual 
The  law,  or  at  least  the  practice,  was  long  doubtful  as  to  the  neces- 
sity of  consolidation  in  such  a  case  as  this ;  and  the  course  now  in  use 
to  be  followed  was  first  seen  to  be  necessary  in  the  case  of  the  vassal 
acquiring  the  superiority  by  succession  to  the  superior.  It  was  always 
necessary,  in  such  circumstances,  that  the  vassal  should  make  up  titles 
in  his  person  to  the  superiority,  as  heir  of  the  superior ;  and  we  find,  at 
an  early  period,  vassals,  after  so  succeeding  and  making  up  titles,  con- 
solidating the  two  fees  by  resigning  the  property  into  their  own  hands 
ad  remanerUiam}  But,  when  the  superior  succeeded  to  his  vassal,  the 
notion  long  entertained  was,  that  the  property-fee  was  consolidated  with 
the  superiority  ipso  jure;  and  not  only  without  resignation  cul  remanent 
tiam,  but  even  without  the  superior  making  up  any  title  in  his  person 
to  the  property  as  heir  of  his  vassal  An  heir^s  title  was  in  use  to  be 
completed  by  means  of  a  precept  or  warrant  for  infeftment  firom  his 
superior ;  and,  according  to  the  views  prevalent  at  the  period  referred 
to,  the  superior  could  not  grant  warrant  for  his  own  infeftment  in  the 
property  as  heir  of  his  vassal.'  But  it  came  to  be  seen  that  a  fee  of 
irredeemable  property,  the  titles  of  which  had  been  placed  on  the  public 
registers,  could  not  be  extinguished  by  the  mere  fact  of  the  superior 
having  succeeded  to  it  Such  fact  appeared  on  no  register,  unless  a 
formal  title  was  made  up  and  recorded;  and  it  was  contrary  to 

1  Stair,  ii  11.  8. 

>  K,  Supplicant,  21  Jane  1634,  M.  6917;  EUes,  Supplicant,  23  July  1687,  M.  3086. 
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the  principles  of  the  system  that  any  person  should  have  an  active 
right  to  lands  without  a  registered  title.  Gradually,  therefore,  the 
view  was  adopted,  that  the  superior  succeeding  to  his  vassal  must 
obtain  himself  expressly  infeft  in  the  property,  as  heir  to  his  vassal ; 
and  it  was  at  length  determined  that  the  superior  might,  for  that 
purpose,  grant  a  precept  for  his  own  infeftment.^ 

But  when  the  two  sets  of  titles  were  completed, — that  is,  whenAHoisrr 
the  same  person  was  infeft  in  both  the  superiority  and  the  property  ^S^^'cSii 
separately, — ^it  seems  to  have  been  held,  in  the  case  of  the  superior  sue-  soudatiok. 
ceeding  to  his  vassal,  that  the  dominium  tUUe,  or  property-fee,  merged 
in  the  superiority,  or  dominium  directum,  and  was  extinguished  confu- 
sions.     The  notion  of  consolidation  ipso  jure,  however,  even  in  the  case 
of  the  superior  succeeding  to,  and  being  infeft  in,  the  property  as  well 
as  in  the  superiority,  was  found  to  lead  to  anomalies  in  practice. 
Among  other  reasons,  the   fees   were  separate   and  distinct  estates, 
capable  of  separate  destination  and  of  being  separately  entailed.     Thus 
a  superior  might  acquire  right  from  his  vassal  to  the  property,  by  a 
destination  different  from  that  which  regulated  the  succession  to  the 
superiority ;  and,  on  the  superior's  death,  the  property  and  superiority 
might  come  again  to  be  separated,  by  devolving  to  different  heirs.    And, 
unless  it  had  been  held  that  a  permanent  separation  must,  in  certain 
circumstances,  be  allowed,  a  strict  entail  of  the  property  must  have 
been  evacuated,  when  the  right  to  entailed  lands  fell,  by  succession, 
to  a  superior  who  possessed  the  superiority  in  fee-simple.     Thus,  in 
courde  of  time,  the  doctrine  was  generally  received,  that  a  fee  of  property, 
even  when  by  succession  it  had  fallen  to  the  superior,  could  be  consoli- 
dated with  the  superiority  only  by  a  formal  resignation  and  instrument 
following  thereon.    Mr.  Duff  thinks  the  change  of  view  in  this  respect 
was,  in  some  measure,  occasioned  by  the  doubts  thrown  out  by  Dirleton^ 
as  to  the  ipso  jure  operation  of  consolidation  on  the  one  hand,  and  the 
best  mode  of  practically  meeting  the  difficulties  of  particular  cases  on 
the  other.     At  the  same  time,  the  sanction  of  the  Court  to  the  superior's 
granting  warrant  for  his  own  infeftment  opened  the  best  and  simplest 
couise  for  solving  all  difficulties ;  and  the  analogy  of  the  mode  of  con- 
solidation competent  when  the  superior  acquired  the  property  by  pur- 
chase from  his  vassal  could  not  be  overlooked.    Conveyancers  came, 
therefore,  to  be  satisfied  that  the  two  fees  of  property  and  superiority 
were  to  be  dealt  with  as  distinct  feudal  estates,  until  formally  re-united ; 
and  practice  seems  to  have  introduced  resignation  ad  remanentiam  as 
in  all  cases  the  valid  mode  of  effecting  consolidation. 

The  question,  whether  or  not  consolidation  took  place  ipso  jure,  came 
fully  before  the  Court  in  the  case  of  Bald,'  where  a  party  acquired 
separately  the  superiority  and  property  of  certain  lands.     He  died,  and 

1  Morton,  Supplicant,  26  Nov.  168S,  M.  '  Dirleton's  Doubts,  voce  Gonsolidation. 

6917;  Porteoaa  v.  Bell,    28  Feb.   1757,  >  Bald  v.  BuchannaD,  8  March  1786,  M. 

noticed  in  Bell's  Oonyeyance  of  Land  to  16,084  ;  Rom*8  L.  C.  ii.  210,  230 ;  affirmed 

a  PnrehaMT,  p.  328.  3  April  1787. 
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No  ipsojwre     his  heir  made  up  titles  to  the  superiority-fee  only.    He  made  up  no 
ooKsouDATioir.  m-jgg  ^  ^jjg  property ;  but,  if  ipso  jure  consolidation  had  taken  place, 

his  titles  to  the  superiority  would  have  comprehended  both  that  and  the 
property.  He  then  made  a  gratuitous  entail,  in  favour  of  a  stranger  in 
blood,  excluding  the  heir  of  investiture  in  the  property.  This  entail  was 
a  good  and  valid  conveyance  as  far  as  regarded  lands  to  which  the 
granter  had  a  title,  and  inept  as  to  lands  to  which  he  had  no  title ;  and 
the  question  thus  came  to  be  tried,  whether  the  title  to  the  superiority 
made  up  by  the  entailer  embraced  the  property  also,  to  which  he  had 
made  up  no  title,  but  which  the  disponee  under  the  entail  claimed  as 
comprehended  in  the  superiority  titles,  on  the  principle  that  the  pro- 
perty had  been  consolidated  with  the  superiority  ipso  jure.  The  decision 
was,  that  ipso  jure  consolidation  had  not  taken  place;  and  that,  as 
titles  had  been  made  up  to  the  superiority  only,  that  fee  only  was 
entailed.  The  property,  therefore,  fell  to  the  heir  of  the  prior  inves- 
titure ;  the  entail  as  to  that  fee  being  inept.  The  decision  is  worthy 
of  careful  perusal.  It  conclusively  settled  the  law  on  this  impor- 
tant practical  question.  There  is  no  ipso  jure  consolidation ;  and  the 
proper  form  by  which  to  eflfect  consolidation,  when  the  superior  pur- 
chases the  property  from  his  vassal,  or  when  the  two  fees  of  supeiioiity 
and  property  become  vested  separately  in  one  and  the  same  person, 
is  to  resign  the  property-fee  in  the  hands  of  the  superior  ad  perpetuam 
remanentiam, 
Wbsn  spLrr  After  these  explanations  in  reference  to  the  necessity  of  consolida- 

complSi^  of  ^^®°'  when  the  property  and  superiority  have  come  as  separate  fees  into 
TITLE.  the  same  individual's  hands,  by  purchase  or  succession,  you  will  readily 

understand  that  the  same  proceeding  is  necessary  for  conffolidating  the 
two  fees,  though  their  separation  has  arisen  solely  from  the  particular 
mode  in  which  the  purchaser  has  made  up  his  title.  We  must  look  to 
the  fact  of  the  separation,  and  not  the  cause  of  it  Mr.  Bell,  in  his  Cotir 
veyance  of  Land  to  a  Purchaser,^  suggests  that  where  a  disposition  to  a 
purchaser,  with  a  me  vel  de  ine  holding,  is  followed  first  by  sasine  on  the 
precept,  and  then  by  charter  of  resignation  on  the  procuratory,  and  by 
sasine  on  the  charter,  the  charter  of  resignation  and  sasine  thereon 
evacuate  the  previous  infeftment  on  the  disposition.  But  that  doctrine 
is  altogether  contrary  to  the  view  now  universally  received  and  acted 
upon.  In  the  case  put,  the  sasine  on  the  precept  in  the  disposition 
contains  the  fee  of  property ;  the  sasine  on  the  charter  of  resignation 
contains  another  and  a  separate  fee ;  and  these  two  fees  have  to  be 
consolidated ;  for  which  purpose  the  proprietor,  in  the  character  of  vassal, 
resigns  the  property  in  his  own  hands  as  superior,  just  as  he  would  do 
if  he  had  acquired  the  property-fee  by  succession,  after  he  had  acquired 
right  to  the  superiority. 

We  now  turn  to  the  forms  of  the  deeds  to  be  executed  for  the 
purpose  of  effecting  consolidation  of  property  with  superiority,  in  the 

^  Bell's  Conveyance  of  Land  to  a  Purchaser,  p.  344. 
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several  cases  referred  to.      And  first,  in  the  case  of  the  superior  pur-  fobms  of 
chasiog  the  property-fee  from  his  vassal.  so^amon?^^ 

In  the  case  supposed,  the  superior  holds  the  superiority,  and  we        — 
assume  that  his  titles  thereto  are  completed.     He  is  to  unite  or  consoli-  bt  yasaal  to 
date  the  property  purchased  from  his  vassal  with  the  superiority  already  ®^^"^o^ 
belonging  to  him :  for  that  purpose,  he  will  obtain  a  disposition  of  the 
property  from  his  vassal,^  the  clauses  of  which  are  these : — 

1,  2,  3,  4.  The  narrative, — dispositive, — clause  conveying  all  right, 
title,  eta, — and  clause  declaring  the  term  of  the  purchaser's  entry. 
These  are  usually  the  same  as  in  an  ordinary  disposition.  The  desti- 
nation to  heirs  contained  in  the  dispositive  clause  may,  in  some  cases, 
be  special ;  and  we  shall  recur  to  that  subject  after  going  over  the  other 
clauses. 

5.  The  clause  of  resignation  follows,  which,  in  conveyances  granted.  Clausb  of 

according  to  the  form  annexed  to  the  Transference  of  Lands  Act  of  1847,^  ^Sa»cn^m.^ 

will  be, — 'And  I  resign  the  said  lands  and  others  for  new  infeftment.' 

These,  you  will  recollect,  are  the  identical  words  of  the  clause,  or  procura- 

toiy,  introduced  by  the  same  Act  in  the  case  of  a  disposition  of  lands  by 

the  proprietor  to  a  third  party,  not  the  superior,  and  where  the  clause 

-or  piocuratory  is  not  intended  to  operate  consolidation,  or  resignation 

ad  remanentiam.    The  objects  of  the  clause  in  the  two  cases  respectively 

are  essentially  different     In  the  one  case  (that  of  the  disposition  to  a 

third  party),  the  object  is  a  resignation,  or  giving  back  of  the  lands  to 

the  superior,  under  an  obligation  on  him  to  dispone  them  of  new  to  such 

third  party,  and  for  no  other  purpose ;    the  object  in  the  other  case 

(that  of  the  disposition  to  the  superior),  is  a  resignation,  or  giving  back 

of  the  lands  to  him  for  his  own  exclusive  behoof,  and  to  remain  and  be 

kept  by  him  as  his  own  property  for  ever,  ad  perpettcam  renianentiam. 

There  was  much  awkwardness  in  the  use  of  the  same  form  of  words 

to  express  meanings  so  different.      But  the  relative  enactment  (sect.  3) 

removed  all  difficulty  as  to  the  legal  effect  of  the  clause  as  it  stood,  and 

as  applicable  to  the  case  we  are  dealing  with.    The  Act  says, '  That  the 

'  clause  for  resigning  the  lands  shall  be  held  and  taken  to  be  equivalent 

'  to  a  procuratory  of  resignation  in  the  terms  now  in  use ;  and  in  the  case 

'  of  conveyances  by  a  vassal  to  his  superior  as  equivalent  to  a  procuratory 

'  of  resignation  ad  remanentiam,*      The  procuratory  of  resignation  ad 

remanefUiam,  to  which  the  short  clause  was  thus  made  equivalent,  used 

to  express  that  the  lands  were  held  by  the  disponer  (the  vassal)  of  the 

purchaser  as  his  superior ;  and  that  the  superior  was  desirous  that  the 

vassal's  right  of  property  should  be  united  and  consolidated  with  the 

superiority ;  the  vassal,  therefore,  appointed 

his  procurators  to  appear  before  the  superior,  and  there,  by  the  appro- 
priate symbols  of  staff  and  baton,  to  resign  and  surrender  .the  lands 

1  10  &  1 1  Vict.  cap.  48. 


*  See  infra,  p.  787,  note  b. 
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DisFOBinoN      into  the  hands  of  the  superior  ad  perpetuam  remanerUiam,  and  to  the 

Bm^uo^  ^    effect  (and  this  clause  explains  the  operation  of  the  resignation)  that 

Clausiof       ^^®  right  of  property  of  the  lands,  which  then  stood  in  the  vassal's 

BBsioKATioNad  person^  might  be  consolidated  with  the  superiority  in  the  superior's 

person,  descend  to  the  same  series  of  heirs,  and  remain  inseparable 

there&om  in  all  time  coming.      There  then  followed  the  words  of  style 

applicable  to  all  resignations, — giving  power  to  the  procurator  to  take 

instruments,  and  ratifying  and  confirming  all  that  he  should  lawfully  do 

in  the  premises. 

The  awkwardness  in  point  of  form,  above  alluded  to,  has  been  re- 
moved by  the  Titles  Act  of  1858,  sect  6,*  which  provides  that  a  clause 
of  resignation  in  any  conveyance  shall  be  held  to  import  a  resignation 
in  favorem  only,  unless  specially  expressed  to  be  a  resignation  cul 
remaneTUiam.  But  to  prevent  inconvenience,  in  cases  where  clauses  of 
resignation,  in  the  form  authorised  by  the  Act  of  1847,^  had  been  intro- 
duced in  dispositions,  with  a  view  to  resignation  ad  remanentiam,  the 
enactment  of  1858  is  declared  not  to  prevent  such  clauses  being  made 
use  of  as  warrants  of  instruments  of  resignation  ad  remanerUiam,  In 
conveyances  executed  since  the  Titles  Act  of  1858  came  into  operation, 
however,  the  clause  of  resignation  must  expressly  bear  to  be  for  the 
purpose  of  resignation  ad  remanentiam,  otherwise  it  will  be  available  for 
resignation  in  favorem  only. 

The  remaining  clauses  of  the  conveyance  are, — 

6.  The  assignation  to  writs,  and  relative  clause  of  delivery. 

7.  Assignation  to  rents. 

8.  Clause  relative  to  the  payment  of  the  feu-duty,  casualties,  and 
public  burdens. 

9.  Warrandice. 

10.  11.  Begistration  and  testing-clauses. 

These  clauses  may  all  be  in  the  short  form  authorised  by  the  Act  of 
1847 ;'  and  it  does  not  appear  necessary  to  make  any  remarks  on  them 
as  applicable  to  this  form  of  deed. 
dbstiration  I  return  to  the  subject  of  the  destination  to  heirs  in  the  disposition 

with  clause  of  resignation  ad  remanerUiam  by  the  vassal  to  his  superior. 
As  it  is  intended  to  unite  the  property-fee  with  the  superiority,  and  to 
extinguish  the  property-fee  by  merging  it  in  the  superiority,b  it  is  not 
unusual  to  destine  the  property  to  the  heirs  to  whom  the  superiority 
stands  destined.  But  it  is  not  necessary  for  that  purpose  that  the  desti- 
nation in  the  disposition  by  the  vassal  should  be  the  same  as  that  in  the 
titles  of  the  superiority.  It  is  enough  if  the  disposition  and  resignation 
are  made  to  the  superior.      The  two  fees  will  thereby  become  feudally 

MO  ft  11  Vict.  cap.  48,  sect.  3.  >  Ibid,  Schedule  (A). 


TO  UBIB8. 


^  Section  8  of  the  Act  of  1868. 

b  See  in  the  case  of  Zetland  v.  Gloirer  Incorporation  of  Perth  (tf|/ra,  785,  note  *)  the 
distinction  pointed  out  by  Lord  Westbury  between  "  merger,"  according  to  the  law  of 
England,  and  consolidation. 
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merged  into  one ;  and  I  apprehend  that  the  destination  in  the  superiority  DnposmoN 

«Y  VABSAli  TO 

titles  will,  after  the  resignation  ad  remanerUiam  takes  place,  regulate  bufbbiob. 
the  succession,  and  be  the  destination  applicable  to  the  united  estates  of 
property  and  superiority  * 

But  when  the  superiority  is  held  under  a  strict  entail,  and  the^''^"^^" 

XT  */  »^  TION  WHBN 

heir  of  entail  in  T)ossession  acquires  the  property  from  his  vassal,  superiobitt 

and,  taking  a  disposition  to  himself  with  clause  of  resignation  ad 

remanentiafn^  proceeds  with  a  resignation   accordingly,  it  has  been 

dmded  that  the  property  does  not  fall  under  the  fetters  of  the  entaiL 

It  was  not  in  the  entail;  neither  was  it  a  mere  burden,  which  the 

resignation  extinguished ;  and  the  mere  resignation  of  the  property  in 

the  hands  of  the  heir  of  entail  in  possession  will  not,  at  least  until 

foUowed   by  prescription,  place  it  under  these  fetters.^    In  Heron's 

ca^  the  heir  who  purchased,  and  in  Galbraith's  the  next  succeeding 

heir,  was  found  entitled  to  seU  the  property,  by  granting  a  feu-right  of 

the  same  in  favour  of  the  purchaser,  to  be  holden  exactly  as  the 

original  property-fee  was  held  before  the  resignation  ad  remanentiam 

took  placa     In  Galbraith's  case  the  disposition  of  the  property-fee, 

upon  which  the  resignation  took  place,  was  granted  to  the  purchaser 

(the  superior),  and  his  heirs  or  assignees.    The  exact  terms  of  the 

destination  in  the  corresponding  deed  in  Heron's  case  are  not  stated 

m  the  report.     But  Galbraith's  case  does  not  support  the  view,  that 

the  property,  notwithstanding  consolidation,  would  descend  to  heirs 

different  from  those  on  whom  the  superiority  is  settled     The  heir  of 

entail  who  succeeded  to  the  united  or  consolidated  fee,  in  Galbraith's 

case,  made  up  titles  to  the  united  fee  in  the  same  terms  as  if  his  titles 

had  embraced,  and  as  if  he  had  succeeded  to,  the  superiority  alone. 

These  titles  were  conceived  in  favour  of  him  and  his  heirs  of  entail  in 

the  superiority ;  but,  nevertheless,  he  was  found  to  have  power  to  give 

out  the  property  again,  and  he  was  not  required  to  make  up  any  titles 

to  it,  separate  from  those  containing  the  superiority.    Indeed,  it  appears 

inconsistent  with  the  essential  character  of  consolidation,  which  is  not 

merely  the  transference,  but  the  extinction  of  a  feudal  estate,  that,  after 

consoUdation  of  the  two  fees,  one  of  these  fees  should  be  descendible  to 

one  series  of  heirs,  and  the  other  fee  to  another,  by  the  mere  operation 

^  Heron  v.  Dake  of  Qaeenaberry,  27  April  1733,  1  Paton's  App.  98 ;  Galbraiih  v. 
GnhuQ,  14  Jan.  1814,  F.C. 


*  CoDaolidation  will  eyacuate  a  destinatioii  of  the  property-fee,  where  separate  fees 
of  property  and  superiority  have  been  respectively  conveyed  to  the  same  individual 
with  a  different  substitation  of  heirs  in  each  case ;  but  where,  being  heir-at-law  of  the 
granter  of  the  special  settlements  of  the  separate  estates,  he  has  made  up  his  title 
under  the  older  destination,  leaving  the  special  settlements  personal  and  unf  eudalised, 
the  cQDSolidation  wiU  carry  the  property  fee  to  the  heirs  under  the  older  destination  of 
the  superiority-fee  for  their  own  absolute  use ; — ^not  to  those  under  the  destination  of 
that  fee  in  the  special  settlements,  who  will  have  a  cUim  against  the  heirs  under  the 
older  destination  for  the  estate  of  superiority  precisely  as  it  was  destined  to  them  by 
the  special  settlementa,  but  for  nothing  more. — Pattison  v.  Dunn's  Trustees,  20  July 
1866,  4  Hacph.  1104  ;  affirmed  23  July  1868,  6  Macph.  (H.  L.)  147. 
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TITLE. 


of  the  law,  and  without  any  deed  being  granted.  It  is  not,  however, 
advisable  for  an  heir  of  entail,  on  acquiring  in  fee-simple  a  feu  held 
of  himself,  to  consolidate  the  fee-simple  property  with  the  entailed 
superiority.  If  he  does  so,  he  should  introduce  in  his  consolidation 
titles  a  special  declaration  that  he  is  to  be  at  liberty  to  dispose  of 
the  property  as  freely  as  if  he  had  taken  the  disposition  thereof  to 
himself  and  his  heirs  and  assignees,  and  the  same  had  been  followed 
by  infeftment  or  registration  in  ordinary  form.  But  it  is  best,  in  such 
case,  to  take  the  title  in  ordinary  form,  that  is  by  disposition  to  the 
heir  of  entail  and  his  heirs  and  assignees,  and  to  register  the  disposition, 
so  as  to  exclude  all  possibility  of  difficulty  or  trouble  in  connection 
with  the  entaH  Heron's  and  Galbraith's  cases  show  that  a  fee  of  pro- 
perty not  contained  in  the  entail,  but  purchased  by  an  heir  of  entail, 
and  consolidated  with  the  entailed  superiority,  can  be  re-issued  by  the 
purchaser  or  a  succeeding  heir  of  entail,  notwithstanding  the  consolida- 
tion with  the  superiority. 

Where  parties  are  dealing  with  a  proper  real  burden  on  an  entailed 
estate,  special  care  is  required  to  preserve  the  right  to  re-issue  the  burden, 
if  such  right  be  desired.  An  heir  of  entail  in  possession  had  created  a 
proper  real  burden  on  his  entailed  estate  by  a  wadset  right,  granted  under 
powers  in  the  entail ;  a  succeeding  heir  of  entail,  who  was  under  no 
obligation  to  redeem  the  wadset,  exercised  his  right  of  redemption,  and 
thereupon  took  an  unconditional  discharge  and  renunciation  thereof  in 
favour  of  himseK  and  his  heirs  of  entail,  with  procuratoiy  of  resignation 
ad  remanentiam,  which  was  followed  by  instrument  of  resignation  in 
due  form.  In  these  circumstances,  it  was  held  that  the  burden  was 
extinguished,  and  that  the  wadset  right  could  not  be  re-issued  by  the 
heir  who  redeemed  it.^  The  heir  of  entail  who  redeemed  the  wadset 
should  have  taken  a  disposition  and  assignation  thereof  to  himself  and 
his  heirs  and  assignees,  and  should  not  have  consolidated. 

The  disposition  with  clause  of  resignation  ad  remanerUiam  con- 
tains no  obligation  to  infeft,  nor  precept  of  sasine.  These  clauses  are 
inconsistent  with  the  object  of  the  procuratory,  which  is  to  extinguish  a 
fee ;  whereas  the  obligation  to  infeft  and  precept  of  sasine  have  in  view 
the  creation  or  transference  of  a  fee  in  favour  of  a  new  vassal,  in  order 
to  being  kept  up  as  a  separate  and  subsisting  fee. 

The  mode  of  proceeding  to  complete  the  title  of  the  superior  to  the 
property-fee,  which  he  has  acquired,  has  been  subjected  to  successive 
alterations  by  the  Infeftments  Act  of  1845,  the  Transference  of  Lands 
Act  of  1847,  and  the  Titles  Act  of  1858.  Before  the  first  of  these  Acts 
came  into  operation,  an  act  of  resignation  had  to  take  place,  and  be 
followed  by  an  instrument  of  resignation  ad  rejnaneTUiam,  which  was 
recorded  in  the  register  of  sasines.  At  the  period  in  question,  such  act 
of  resignation  could  take  place  only  in  presence  and  in  the  hands  of  the 

1  W^achope  v,  Duke  of  Roxburghe,  14  Dec.  1815,  F.  C. ;  affirmed  9  March  1825, 
1  Wa  &  Sh.  App.  41. 
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superior,  or  of  his  commissioner  appointed  by  regular  and  formal  deed,  Disposition 
and  having  special  powers  to  receive  resignation  ad  remanentiam  for  the  sufsbiob. 
superior.  But  by  the  Act  of  1845,  sect.  8,  the  superior's  known  agent  compuotow 
for  the  time,  a  party  not  usually  holding  any  special  commission,  and  or  bupebiob's 
whom  the  Act  does  not  require  to  have  any  commission,  was  authorised  to 
accept  the  Testation  for  the  superior.  The  proceeding  was  as  follows : — 
A  person  acting  as  procurator  for  the  vassal  appeared  before  the  superior 
or  his  commissioner,  or  known  agent  for  the  time,  in  presence  of  a 
notaiy-public  and  two  witnesses.  The  procurator  took  the  disposition, 
containing  the  piocuratory,  into  his  hands,  and  in  virtue  thereof  resigned 
the  lands  in  the  hands  of  the  superior  ad  remanentiam,  by  deUvering  to 
him,  or  to  the  party  representing  him, — the  instrument  says, — *  a  staff 
and  baton,  as  use  is,' — ^but,  in  practice,  a  pen.  The  superior,  or  his 
lepresentative,  accepted  the  resignation,  and  the  instrument  expressly 
stated  that  he  did  so ;  in  token  of  which  he  received  the  symbol,  and 
he  retained  it ; — thereby  marking  the  essential  distinction  between  this 
resignation  and  the  resignation  in  favorem,  on  the  occasion  of  which, 
whilst  the  performance  of  the  ceremony  was  in  use  to  be  observed  (it 
is  now  discontinued),  the  superior  gave  back  the  pen  as  soon  as  he  had 
received  it,  as  a  symbol  of  the  new  infeftment  to  be  given  by  him  to 
the  new  vassal.  The  superior,  or  his  representative,  thereupon  took  instru- 
ments in  the  hands  of  thenotary ;  and  the  procurator  also  should  have  taken 
instraments ;  because  the  resignation,  whilst  it  operated  a  transference  of 
the  property  to  the  superior,  likewise  operated  a  release  to  the  vassal  of 
all  liability  for  feu-duties,  or  other  duties,  and  casualties  of  superiority. 

The  resignation  ad  remanentiam  was  instructed  by  an  instrument,  instbumsnt  of 
under  the  hand  of  the  notary  and  witnesses  in  whose  presence  the  y^JSwinSam?^ 
ceremony  took  place.    And  of  this  instrument  the  form  was  not  altered 
by  the  Acts  of  1845  and  1847 ;  except  that  the  long  docquet,  which 
formerly  the  notary  had  to  append,  was  dispensed  with  by  the  former 
Act    The  instrument  was  still  aUowed  to  contain  the  invocation  clause 
and  the  date,  giving  both  the  year  of  God  and  of  the  Sovereign's 
re^    In  other  respects,  it  was  just  a  recital  of  the  resignation  as  I 
hare  narrated  it ;  and  I  need  not  here  do  more  than  refer  you  to  its 
form,  as   contained  in  the  Style  Book.^     The  Act  of  1858,  in  its 
schedule  (D),*  gives  a  new  form  for  the  instrument,  the  general  style 
of  which  is  taken  partly  from  that  of  the  instrument  of  sasine  introduced 
by  the  Infeftments  Act  of  1845,  partly  from  that  of  the  other  notarial 
instruments  introduced  by  the  Act  of  1858.    In  the  old  and  new  form 
the  notary  must  subscribe  each  page,  using  his  official  subscription,  and 
adding  iT.P.  to  it,  and  likewise,  on  the  last  page,  his  motto.    The  wit- 
nesses are  required,  by  the  Act  1681,  cap.  5,  to  subscribe  the  instrument ; 
aud,  when  the  instrument  was  in  the  old  form,  they  subscribed  each 

^  Juridical  Styles  (4th  Ed.),  i.  143. 


^  Schedule  (K)  of  the  Act  of  1868. 
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iifBTBuiasT  OP  page,  because  they  attested  the  facts  set  forth,  not  the  mere  subscription 
^^^^^oi  the  notary.     But,  in  the  form  introduced  by  the  Act  of  1858,  the 
witnesses  sign  the  last  page  only,  and  attest  only  the  notary's  subscrip- 
tion.    They  ought,  in  both  cases,  to  add  the  word  '  witness  *  to  their 
subscriptions. 

But  the  Act  of  1858,  which,  by  sect  1,  substituted  the  registration 
of  the  disposition  in  ordinary  form  for  the  instrument  of  sasine,  declared, 
by  sect.  4,^  that '  it  shall  not  be  necessary  to  expede  and  record  an  instru- 

*  ment  of  resignation  ad  remanentiam  on  any  procuratory  of  resignation 

*  ad  remanentiam,  or  on  any  conveyance  containing  an  express  clause  of 
'  resignation  ad  reman^entiam,  but  it  shall  be  competent  and  sufficient 
'  for  the  superior  in  whose  favour  the  resignation  under  such  procu- 
'  ratory  or  conveyance  is  authorised  to  be  made,  to  record  in  the 
'  appropriate  register  of  sasines  such  procuratory  or  conveyance,  with  a 
'  warrant  of  registration  thereon,  or '  (if  the  case  admits)  *  to  expede  and 

*  record  a  notarial  instrument  as  nearly  as  may  be  in  the  form  of  schedule 

*  (B.)  '^  And  the  Act  declares  that  '  such  procuratory  or  conveyance 
'  and  warrant,  or  such  notarial  instrument,  being  so  recorded,  shall  have 

*  the  same  effect  as  if  an  instrument  of  resignation  had  been  expede  on 
'  such  procuratory  or  conveyance,  and  had  been  recorded  in  the  register 
'  of  sasines,  according  to  the  present  law  and  practice  at  the  date  of 

*  recording  such  procuratory  or  conveyance  or  instrument.'  Where, 
therefore,  there  is  a  conveyance  with  express  clause  of  resignation  ad 
rem/inentiam,  it  is  lawful  for  the  superior  to  accomplish  by  registration 
of  the  conveyance,  or  by  notarial  instrument  and  registration  thereof, 
the  results  formerly  attained  by  the  instrument  of  resignation  ad 
remunentiam.  But,  you  will  observe,  the  conveyance  must  have  an 
express  clause  of  resignation  ad  remanentiam,  in  order  to  be  so  available 
for  this  purposa  If  it  contain  only  a  clause  of  resignation,  in  the  form 
given  in  schedule  (A)  annexed  to  the  Act  of  1847,  registration,  or 
notarial  instniment,  will  not  be  competent.  The  mode  of  proceeding  in 
that  case  is  to  expede  and  record  an  instrument  of  resignation  ad  rtma- 
neniiam,  which,  however,  may  be  in  the  form  authorised  by  the  Act  of 
1858,  schedule  (D).° 

jhABPRMny  The  Act  6  and  7  WilL  rv.  cap.  33,  as  to  erasures  in  instruments 

of  sasine,  applies  likewise  to  those  in  instruments  of  resignation  ad 
remanentiam;  and  that  Act  is,  by  the  Titles  Act  of  1858,  sect  33,  ex- 
pressly extended  to  notarial  instruments,  and  instruments  of  resignation 
ad  remxinentiam,  authorised  by  the  last- mentioned  Actd  The  record, 
therefore,  when  unvitiated,  protects  the  instrument  of  resignation,  or 
equivalent  notarial  instrument,  against  erasures,  if  not  fraudulent, — and 
if  the  resignation  is  not  made  by  the  vaaaal 2}raprii3  minibus;  in  which 


INBTBUlfmiTS. 


*  Section  18  of  the  Act  of  1868.  b  Schedule  (J)  of  the  Act  of  1868. 

^  Schedule  (K)  of  the  Act  of  1868. 

d  Section  144  of  the  Act  of  1868  enacts  that  the  Act  of  William  iv.  <  shall  extend 
and  be  apiilicable  to  aU  instruments.* 
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last  case  there  most  be  an  instrument  of  resignation,  signed  by  the  vassal  Instrument  of 
as  well  as  the  notary ;  and  such  instrument,  being  equivalent  not  only  r^neiulam. 
to  the  ordinary  instrument  but  also  to  the  disposition  itself,  must  be 
fiee  of  vitiations,  equally  with  a  disposition.^ 

Special  care  is  required  to  describe  accurately  in  the  instrument  of 
lesignation,  or  notarial  instrument,  the  deed  containing  the  procuratory 
or  clause  of  resignation.  An  essential  error  in  that  respect  would  vitiate 
the  instrument.'  In  McMillan's  case,  the  date  of  the  deed  was  said  to 
be  25th,  whereas  it  was  24th  March, — and  the  resignation  was  found 
ioept  The  deed  of  24th  March  was  not  identified  as  the  warrant  of  the 
resignation  and  instrument.  The  resignation  and  instrument  proceeded 
on  a  deed  said  to  be  dated  25th  March ;  and,  as  no  such  deed  could  be 
produced,  the  resignation  and  instrument  were  without  warrant.  They 
were  no  more  than  the  assertion  of  the  notary,  which  is  not  enough  by 
itself. 

By  the  Act  1669,  cap.  3,  the  registration  of  instruments  of  resignation  Rbgxbtbation 

J  A-  •  'J        'j-l-'         •    1.      J  A        j.i_    •      J    J.  J  •      OPmSTRUMBNT. 

ad  remaneniiafn  is  required  within  sixty  days  after  their  date,  under  pam 
of  nullity.  This  enactment  remained  in  force  until  the  Act  of  1858  came 
into  operation ;  and,  as  in  the  case  of  instruments  of  sasine  in  the  old  form, 
instnunents  of  resignation  in  the  old  form  could  be  recorded  at  any  time 
within  the  sixty  days,  though  the  party  should  have  died  previously  to 
the  r^iistration.  But,  by  the  Titles  Act  of  1858,  instruments  of  resigna- 
tion ad  reTnanentiam,  in  the  form  thereby  authorised,  can  be  recorded  at 
any  time  during  the  life  of  the  party  in  whose  favour  the  resignation 
is  made ;  and  the  date  of  presentment  and  entry,  set  forth  on  any  instru- 
ment of  resignation  in  such  form  by  the  keeper  of  the  register,  is 
declared  to  be  the  date  of  the  resignation  and  of  the  instrument.^  The 
registration  of  the  procuratory,  or  conveyance,  or  notarial  instrument, 
can,  by  section  19  of  the  Act  of  1858,b  take  place  at  any  time  during 
the  life  of  the  party  on  whose  behalf  it  is  presented  for  registration,  and, 
in  other  respects,  the  registration  of  the  procuratories,  conveyances,  and 
instruments,  in  reference  to  resignation  ad  remanentiam,  is,  by  the  Act, 
placed  on  the  same  footing  with  the  registration  of  conveyances  and 
notarial  instruments  as  equivalents  to  sasine. 

In  order  that  the  resignation  may  be  valid,  it  appears  to  be  essential  '^'^^  ^^  ^_ 

^  •'         ,  *  *  SUPERIOR  AND 

that  the  superior's  titles  of  the  superiority,  and  the  vassal's  of  the  pro-  vabsal  must 
pertjr,  shall  be  completed  during  their  respective  lifetimes.'  They  are  ""  °®**^'*"*- 
not  feudally  superior  and  vassal,  respectively,  without  complete  titles  in 
their  persons.  It  is  not,  however,  a  mid-impediment  to  resiguation  ad 
remanentiam  in  the  hands  of  the  fiar  of  the  superiority  that  the  supe- 
riority is  held  by  a  liferenter ;  nor  does  resignation,  in  such  case,  in  the 
hands  of  the  fiar,  restrict  the  right  of  the  liferenter  in  the  superiority.^ 

'  1555,  capL  38 ;  and  1563,  cap.  81.  '  Grant  v,  Campbell  and  others,  22  Feb. 

1760,  M.  8740. 
*  M'MiUan  v.  Campbell,  4  March  1831,  *  Dundas  v.  Campbell  and  Alexander, 

9  8K  551.  26  May  1812,  F.  C. 

^SectionlSof  the  Actof  1868.    .  b  Section  142  of  the  Act  of  1868. 
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At  the  same  time,  it  is  (}esirable  to  avoid  resignation  ad  remanentiam  in 
the  hands  of  the  fiar  when  the  superiority  is  in  the  hands  of  a  liferenter ; 
lest  the  liferenter  should  thereby  acquire  a  claim  to  the  liferent  of  the 
property  lands  resigned,  and  not  be  restricted,  as  before  the  resignation, 
to  the  liferent  of  the  superiority  merely. 

The  conveyance  with  express  clause  of  resignation  ad  remanefUiam, 
when  followed  by  registration,  or  by  instrument  of  resignation  or 
notarial  instrument  duly  completed  and  recorded,  divests  the  vassal  and 
invests  the  superior;  just  as  in  the  ordinary  case  a  disposition  followed 
by  registration,  or  instrument  of  sasine,  and  by  confirmation,  divests  the 
disponer  and  invests  the  disponee.  But  the  resignation  ad  remanentiam 
is  not  merely  a  transference  of  the  vassal's  estate  to  the  superior, — ^it  is  an 
extinction  of  it  as  a  separate  estate.  The  subaltern  right,  as  such,  is  to  all 
intents  and  purposes  extinguished,  and  cannot  be  transmitted  by  succes- 
sion or  ordinary  conveyance.  It  may  indeed  be  revived  by  a  new  con- 
stitution,— as  shown  in  Heron's  and  Galbraith's  cases,— ^that  is,  by  the 
granting  of  a  new  charter ;  but  feudally  that  is  a  mode  o{  creating  a  new 
estate,  not  properly  of  transmitting  an  old  estate.  Lord  Stair  says  on 
this  subject,^ '  Infeftments  are  extinct  by  consent,  by  resignation  made 
'  by  the  vassal,  who  stands  infeft  in  the  lands,  to  his  superior,  adper- 
* petuam  remanentiam;^  'for,  in  the  same  way  that  their  constitution 

*  was  perfected  by  an  instrument  of  sasine,  their  destitution  is  consum- 

*  mated  by  an  instrument  of  resignation.'  The  view,  that  resignation  is 
not  a  mere  transference,  but  a  positive  extinction  of  the  subaltern  right, 
is  strongly  illustrated  by  a  case  where  a  vassal,  who  had  right  by  his 
charter  to  relief  from  his  superior  of  minister's  stipend,  resigned  his 
feu  ad  remanentiam  in  the  superior's  hands.  This  was  done  in  connection 
with  proceedings  for  creating  a  vote  under  the  old  system  of  electing 
Members  of -Parliament  in  Scotland.  After  that  object  was  served,  the 
vassal  re-acquired  the  property  of  his  feu  by  a  new  feu-charter,  in 
which,  however,  the  superior's  obligation  for  relief  of  stipend  was  not 
repeated.  The  original  title  was  held  to  be  so  completely  extinguished, 
that  the  vassal  could  not  revert  to  it  in  support  of  a  claim  of  relief  from 
stipend ;  and  the  vassal  was  found  no  longer  entitled  to  such  relief  at 
the  hands  of  his  superior.^  But  the  extinction  operated  by  resignation 
ad  remanentiam,  being  the  result  of  a  voluntary  act  to  which  both  the 
superior  and  the  vassal  are  parties,  has  different  consequences,  with 
respect  to  the  superior,  from  the  judicial  extinction  incident  to  feudal 
relations.  The  latter  is  a  legal  forfeiture,  arising  from  the  vassal's  non- 
fulfilment  of  the  conditions  on  which  the  feudal  estate  was  originally 
given  out  by  the  superior ;  and,  when  such  forfeiture  takes  place,  the 
entire  estate  falls  to  the  superior,  just  as  he  himself  gave  it  out,  and 
without  regard  to  the  rights  of  sub-vassals,  tenants,  creditors,  or  others. 
The  extinction  arising  by  resignation  ad  remanerUiam  is  subject  to  all 

1  Stair,  ii.  11.  1.  of  Heriot's  Hospital,  2S  Jane  1S39,  1  D. 

'  Walker's  Representatives  v.  Governors      1 132. 
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the  burdens  lawfully  imposed  by  the  vassal  prior  to  the  resignation ; 
and,  moreover,  the  right  resigned  can  be  validly  affected  with  a  reserved 
leal  burden,  which  may  be  rendered  effectual  by  a  power  of  sale  attached 
to  the  reservation.^  * 

Procuiatories  of  resignation  ad  remanentiam  do  not  fall  by  the  death 
of  the  parties,  or  either  of  them.^  But  instruments  following  thereon, 
after  the  death  of  either  party,  must,  under  the  sanction  of  nullity, 
deduce  the  connectiDg  titles  of  the  party  using  the  procuratory. 

We  now  come  to  the  case  of  the  superior  succeeding  to  his  vassal,  or  When 
the  vassal  to  his  superior.    In  either  of  these  cases,  titles  must,  in  the  bucosbds  to 
first  place,  be  completed  in  common  form,  by  the  party  succeeding  as^^^***** 
heir  to  his  predecessor.     Having  made  up  titles  in  the  character  of  heir 
to  the  estate  or  fee  to  which  he  has  succeeded,  and  having  likewise  made 
up  titles  to  the  other  fee  or  estate,  the  party,  as  vassal,  resigns  the  pro- 
perty in  his  own  hands  as  superior  ad  remanentiam.^    For  that  purpose, 
we  have,  before  the  Titles  Act  of  1858  came  into  operation, — (1.)  A 
procuratory  of  resignation  by  the  party  in  his  own  favour,  narrating 
that  he  is  heritable  proprietor  of  the  lands,  holding  the  same  of  himself 
38  superior,  and  that  he  is  desirous  of  uniting  and  consolidating  the 
property  with  the  superiority.     He  therefore  grants  procuratory  of 
resignation  ad  remunentiam  in  his  own  favour,  the  terms  of  which  are 
similar  to  those  of  the  procuratory  in  the  old  form,  contained  in  the 
disposition  by  a  third  party,  vassal,  to  his  superior.     There  is  no  short 
form  available  for  the  simple  procuratory,  when  granted  independently 
of  a  disposition.    (2.)  This  procuratory  was  followed  by  instrument  of 
resignation  ad  remanentiam  in  ordinary  form,  which  had  to  be  registered 
within  sixty  days  of  its  date.     After  the  Titles  Act  of  1858  came  into 
operation,  the  registration  of  this  procuratory,  with  warrant  of  regis- 
tration thereon,  was  made  equivalent  to  expeding  and  recording  an 
instrument  of  resignation  ad  7'emanentiam, 

The  proceeding  is  exactly  the  same  when  the  vassal  purchases  the  Whkn  vassal 
superiority ;  and  likewise  when,  by  the   mode  of  making  up  titles,  supkwoiSpt. 
separate  fees  of  property  and  superiority  have  been  constituted.    In  each 
case,  as  soon  as  the  titles  of  the  two  fees  respectively  are  completed  in 
the  person  of  the  proprietor,  such  party,  as  vassal,  grants  procuratory  of 
resignation  ad  remanentiam  in  his  own  favour,  as  superior,  and  either 

1  WilBon  V.  Fraser,  13  Feb.  1822, 1  Sh.  316,  affirmed,  15  April  1824,  2  Sh.  App.  162. 
*  1693»  cap.  35. 

*  In  the  case  of  Earl  of  Zetland  v.  Glover  Incorporation  of  Perth  (11  July  1870, 
8  ICacph.  (H.  L.)  144),  it  was  maintained  against  an  alleged  right  to  salmon-fishings 
fouDded  on  a  feu  by  a  superior,  who  had  no  right  to  salmon-fishings,  of  certain  lands 
*  with  fishings  of  salmon  and  other  fish  in  the  water  of  Tay,'  followed  by  prescriptive 
possession,  that  the  right,  assuming  that  it  had  been  so  acquired,  had  been  lost  and 
destroyed  by  consolidation  of  the  property  with  the  superiority,  because  after  the 
ooDsolidation  the  only  subsisting  title  was  that  of  the  superiority,  which  contained 
no  mention  of  salmon-fishings.  But  the  House  of  Lords  were  of  opinion  that  the  right 
liid  not  been  lost.  Lord  Colonsay  observed, '  I  do  not  see  how  consolidation  could  lose 
to  him  the  right  of  fishing  which  he  had  acquired.' 

b  See  in/ra,  p.  787,  note  b. 
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expedes  and  records  instrument  of  resignation  ad  remaneniiam  thereon, 
or  records  the  procuratory,  with  warrant  of  registration  thereon.*  There- 
upon the  two  fees  are  one,  the  superiority-title  being  the  ruling  investi- 
ture as  regards  the  destination  and  right  of  succession. 

Besignation  ad  remaTientiam  is  competent  only  by  the  vassal  in  the 
hands  of  his  immediate  superior.  If  there  are  three  fees,  the  lowest  fee 
cannot  be  resigned  in  the  hands  of  the  superior  of  the  highest  fee,  passing 
by  the  intermediate  fe&  And,  moreover,  if  the  fee  to  be  resigned  is  held 
in  virtue  of  a  disposition  with  alternative  holding,  followed  by  registra- 
tion or  sasine,  the  resignation  will  not  be  valid,  unless  the  superior  shall 
interpose  his  confirmation  to  the  disposition  so  registered,  or  followed  by 
sasine.  Without  such  confirmation,  the  lands,  or  at  least  the  property- 
fee,  will  be  held  not  immediately  of  him,  but  immediately  of  the  disponer, 
in  terms  of  the  obligation  to  infeft  de  me  contained  in  the  disposition. 
CovsouDATTON  Whcu  the  interests  in  the  property  and  superiority  are  identical,  it 
BT^pRBsoRiF-  ^  ^  g^^  gcucral  rule  to  have  them  formally  united  by  resignation  ad 
remaneniiam  without  unnecessary  delay.  But  union  can  be  accom- 
plished by  prescription,  as  well  as  by  formal  resignation  ad  ronaneniiam. 
We  have  seen  that  uninterrupted  possession,  during  the  period  of  the 
long  prescription,  upon  a  title  ex  facie  good  and  valid,  operates  to  make 
such  title  unexceptionable,  although  originally,  that  is,  at  the  commence- 
ment of  the  prescriptive  period,  it  may  have  been  wholly  inept  On  the 
same  principle,  the  superiority-title,  when  expressed  as  containing  the 
lands,  will  become  a  good  title  of  the  lands,  both  property  and  superiority, 
after  both  fees  or  estates  have  been  possessed  for  the  full  prescriptive 
period  on  the  superiority-titles  only.*  The  right  of  the  superior  is, 
exfoAsie,  a  right  to  the  lands,  simple  and  absolute — a  title  to  the  lands, 
tanqiiam  optimum  maximum  ;  and  when  he,  in  virtue  of  his  infeftment 
in  the  lands,  has  had  full  possession  of  the  dominium  utile  for  the  space 
of  forty  years,!'  without  any  challenge  or  interruption,  the  vassal's  right 
is  thereby  totally  at  an  end.  The  superior's  possession  of  the  dominium 
utile  for  the  space  of  forty  years,b  in  virtue  of  his  title  ex  facie  to  the 
lands,  is  as  efiectual  for  extinguishing  the  right  of  the  vassal,  as  a  resig- 
nation made  by  the  vassal  ad  remanentiam^ 

The  superior  may  even  acquire,  by  prescription,  part  of  the  property- 
fee  expressly  contained  in  his  vassal's  subsisting  infeftments.'  In  Mid- 
dleton's  case,  the  right  against  which  prescription  was  held  to  run  was 
in  a  third  party ;  and,  where  third  parties  are  concerned,  prescription 
may  run  so  as  to  extinguish  an  adverse  fee  of  property,  though  the 
possession  is  as  heir-apparent  only  in  the  superiority-fee.'     But,  even 

^  Middleton  and  Pateraon  v.  Earl  of  Dunmore,  22  Dec.  1774,  M.  10,944. 

*  Lord  Cringletie  in  Aytoun  v.  Magistrates  of  Kirkcaldy,  4  June  1833,  11  Sh.  676. 

s  WaddeU  v.  Pollock  and  others,  19  June  1828,  6  Sh.  999. 


^  See  note  h  on  next  page. 

h  Twenty  years  are  now  sufficient  for  prescription — sect  34  of  Act  of  1874. 
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where  no  third  party  is  concerned,  the  possession  of  both  property  and 
superiority,  under  complete  feudal  titles  to  the  superiority  {ex  fade  the 
lands),  for  forty  years,*  will  extinguish  the  fee  of  property.^    And  though, 
in  general,  a  party  having  two  rights  to  the  same  lands — the  one  limited 
and  the  other  unlimited — will  be  presumed  to  possess  under  the  im- 
limited,  as  the  title  most  favourable  to  himself,  that  is  only  a  presump- 
tion ;  and,  where  the  superiority-titles  (containing  ex  fade  the  lands) 
were  limited,  and  those  of  the  property  were  unlimited,  but  the  circum- 
stances were  such  as  to  connect  the  possession  with  the  limited  titles, 
the  right  of  property  was  held  to  be  extinguished,  and  brought  by 
consolidation  with  the  superiority  validly  and  effectually  under  the 
limited  title.^    This  rule,  however,  does  not  extend  to  the  case  of  a 
party  on  whom  lands  have  been  settled  by  a  marriage-contract,  or  other 
settlement,  with  a  particular  destination,  but  free  of  limitations,  and 
who  is  also  heir  under  the  older  investiture,  with  a  different  destination, 
likewise  free  of  limitations.    This  is  a  proper  case  of  double  titles  to 
the  same  lands.     In  this  case,  supposing  the  party  and  his  heirs  to 
make  up  their  titles  in  terms  of   the  older  destination,  leaving  the 
marriage-contract  or  other  special  settlement  personal  and  unfeudalised, 
they  wiU  not  be  held  to  have  abandoned  and  extinguished  the  right 
under  the  marriage-contract  or  special  settlement;  and  heirs  under 
that  deed  will  succeed,  in  preference  to  those  called  by  the  older  inves- 
titure, when  a  divergence  takes  place. 'b 

We  now  proceed  to  consider  the  modes  in  which,  under  various  sopttrd 
Statutes,  rights  of  superiority  may  be  sopited  for  a  time,  or  even  per-  s^^^^^"'^- 
manently. 

'Wilson  V.  PoUok,  29  Nov.  1839,  2D.  2  March  1837,   15  SH.  711;  affirmed  6 

159.  Ang.  1840,  1  Robinson's  App.  347. 

'  Lord  Elibank  v.  Campbell  and  Purves,  '  Gray  v.  Smith  and  Bogle,  30  June 

21  Not.    1833,   12   Sh.   74.      The  same  1752,  Boss's  L.   C.  ii  577,  &  ill.  531 ; 

doetnne  was  applied  in  Bontine  v.  Graham,  Zuille  v.  Morrison,  4  March  1813,  F.  C. 


*  See  note  b  on  preceding  page. 

bit  is  enacted  by  the  6th  section  of  the  Act  of  1874,  that  *when  a  superior  has  Ck)KS0LiDATi02i 

*  aoqaired  and  completed  or  shaU  acquire  and  complete  a  title  by  infeftment  to  the  uifDBR  act 
'  property  or  mid-superiority  of  lands,  or  where  the  proprietor  of  the  property  or  of  O'  ^^7^* 

'  the  mid-superiority  has  acquired  and  completed  or  shall  acquire  and  complete  a  title 

*  by  infeftment  to  the  superiority,  a  minute  in  the  form,  or  as  nearly  as  may  be  in  the 

*  form,  of  Schedule  (C)  hereto  annexed,  shall,  when  recorded  in  the  appropriate  Register 
'  of  Sasines,  be  held  to  consolidate  the  property  or  the  mid-superiority,  as  the  case  may 
'  be,  with  the  superiority,  all  to  the  same  effect  as  consolidation  effected  by  resignation 
'  ad  perpetuam  remanentiam  duly  completed  according  to  the  present  law  and  practice.* 

It  is  enacted  by  section  7  that '  no  consolidation  that  may  be  effected  under  this 
'  Act  or  otherwise  shall  in  any  way  affect  or  extend  the  rights  or  interests  of  any  over- 
'  superior,  or  entitle  him  to  any  more  than  the  duties  or  casualties  to  which  he  would 
'  hare  been  entitled  had  there  been  no  consolidation.' 

It  has  been  suggested  that,  since  the  commencement  of  that  Act,  consolidation  can 
be  effected  only  in  the  manner  thereby  authorised,  and,  where  both  fees  are  vested  in 
the  same  person  and  consolidation  is  desired,  it  will  undoubtedly  be  advisable  to  effect  it 
in  terms  of  the  Act  of  1874.  But  the  7th  section  refers  to  consolidation  being  effected 
'  under  this  Act  or  otherwise  ;*  and  there  seems  good  ground  for  holding  resignation  ad 
nmimenUam  still  to  be  competent. 
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SopiTBD  The  earliest  enactment  on  this  subject  is  that  of  1474,  cap.  67,  by 

8UPEEI0EITT.     ^j^j^j^  superiops,  who  had  not  completed  their  own  titles  by  infeftment 

and  therefore  were  not  in  a  situation  to  enter  their  vassals,  could  be 
charged  bjr  such  vassals  to  obtain  themselves  infeft  in  the  superiority 
within  forty  days,  under  certification  that,  in  case  of  failure,  they  should 
'  lose  the  tenant  for  his  lifetime;'  that  is,  as  Erskine  says,^  'lose  the 
'  casualties  that  may  fall  to  him  (the  superior)  through  the  act  or  delin- 
'  quency  of  his  vassal'  The  superior  was  further  to  make  up  the 
damage  that  might  be  sustained  by  the  vassal  through  such  failure. 
The  forfeiture  in  this  case  was  for  the  vassal's,  not  the  superior's,  life- 
time.»  But  the  superior,  though  he  faUed  to  obtain  himself  infeft  in  the 
superiority,  did  not  forfeit  any  of  the  fixed  yearly  duties  payable  by  the 
vassal,  these  not  being  properly  casualties.  Supposing  the  immediate 
superior  to  make  up  no  title,  the  vassal  was  then  entitled  to  obtain,  in 
the  Court  of  Session,  a  decree  of  declarator  of  tinsel  of  the  superiority 
against  such  superior,  and  to  charge  the  next  immediate  over-superior 
to  give  him  an  entry,  supplendo  vices  of  the  superior  first  chaiged ;  and 
so  on,  the  vassal  could  proceed  upwards  from  superior  to  superior  until 
he  reached  the  Crown,  against  whom  charge  was  neither  necessary  nor 
competent  But,  before  giving  the  charge  to  the  immediate  superior, 
the  vassal,  when  he  was  the  heir  of  the  last  vassal,  had  to  instruct  his 
own  title  by  expeding  a  special  service  as  heir  of  his  predecessor.' 

These  forms,  as  you  will  readily  perceive,  were  very  cumbrous, 
tedious,  and  expensive.  They  were  consequently  but  little  resorted  to ; 
and,  where  the  estate  of  superiority  was  of  trifling  value,  great  incon- 
venience came  frequently  to  be  experienced  by  the  proprietors  of  lands, 
because  superiors  would  not  incur  the  expense  of  making  up  their  titles ; 
and,  as  the  law  stood  until  1847,  proprietors,  in  many  cases,  were  unable 
to  obtain  titles  without  the  interposition  of  their  superiors. 
FoRFEiTURB  -^  improvcmeut  on  the  system  was  first  applied  by  the  Transference 

SS"i)lmM  NOT  ^^  I^^^is  ^^^  <>f  1847.*  By  sect.  8,*  power  is  given  to  every  heir,  dis- 
£xcsBD  £5.  ponee,  adjudger,  or  other  party  who  would  have  been  entitled  to  compel 
his  superior  (if  infeft  in  the  superiority)  to  grant  him  an  entry,  to  obtain 
the  absolute  forfeiture  of  the  right  of  superiority,  if  the  annual  reddendo 
attached  thereto  should  not  exceed  £5  sterling  in  value  or  amount.  For 
this  purpose,  the  party  is  to  present  a  petition  to  the  Lord  Ordinary  on 
the  BiUs,^  setting  forth  the  nature  of  his  own  title ;  that  his  author  held 
the  lands  of  the  superior  named  for  an  annual  reddendo  not  exceeding 
in  value  or  amount  £5  sterling ;  that  the  superior  has  not  made  up  his 
title ;  and  praying  for  an  order  on  him  to  make  up  titles  to  the  superi- 
ority, and  to  infeft  the  petitioner  in  the  property ;  with  certification  to 


1  Erakine,  iiL  8.  80. 

>  Dickson  r.  Elphinstone,  1  July  1802, 
M.  15,024. 


'  See  Dickson's  case  ;  Erskine,  tUsupra^ 
note  523  ;  Juridical  Styles,  iii.  182. 

♦  10  &  11  Vict  cap.  48. 

*  Schedule  (E,  No.  1). 


^  Section  104  of  Act  of  1868,  and  relative  Schedule  (X,  No.  1). 
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the  superior  that,  in  case  of  failure,  he  shall  forfeit  the  superiority/*  The 
petition  further  prays  the  Lord  Ordinary,  in  the  event  of  the  superior's 
failure  to  complete  a  title,  or  to  show  reasonable  cause  for  delay  or  re- 
fusal, to  find  and  declare  that  the  superior  has  forfeited  his  right,  and  that 
the  petitioner  is  entitled  in  all  time  coming  to  hold  the  lands  of  the  next 
over-superior,  by  the  tenure  and  for  the  reddendo  by  and  for  which  the 
forfeited  superiority  was  held.  The  Lord  Ordinary  is  thereupon  to  grant 
warrant  of  service,^  and,  on  expiry  of  the  indudce,  and  in  case  of  failure 
on  the  superior's  part  to  obey  the  charge,  to  declare  the  forfeiture,  and 
otherwise  to  find  in  terms  of  the  prayer  of  the  petition.^  The  Lord 
Ordinary's  decree,  when  extracted  and  recorded  in  the  register  of  sasines, 
is  declared  to  operate  the  absolute  extinction  of  the  right  of  superiority, 
and  to  enable  the  petitioner  to  apply  to  the  next  over-superior  for  an 
entiy  in  the  property. 

In  the  renewed  investiture  to  be  granted  for  completing  such  entry, 
the  tenendas  and  reddendo  contained  in  the  title-deeds  of  the  forfeited 
superiority  are  to  be  inserted, — not  those  contained  in  the  investiture  of 
the  petitioner's  predecessor  (the  deceased  sub- vassal), — and  the  lands 
aie  to  be  held  by  the  petitioner  according  to  the  tenure  of  the  forfeited 
superiority.  In  this  way  the  over-superior  just  exchanges  his  immedi- 
ate vassal  for  his  sub-vassal,  or  rather  takes  the  sub- vassal  in  the  exact 
room  and  place  of  the  immediate  vassaL 

Where  the  annual  reddendo  exceeds  £5  in  amount  or  value,  or,  in  whsrb  red- 
the  option  of  the  petitioner,  whether  such  reddendo  exceeds  £5  or  not,  ^f^  kxcbeds 
it  is  competent  to  apply  by  petition  as  above ;  and  the  superior,  if  he 
shall  not  complete  titles  and  grant  entry  as  required,  is  declared,  for 
himself  and  his  heirs,  to  forfeit  all  right  to  the  dues  and  casualties  pay- 
able on  the  entry  of  the  petitioner,  who  is  entitled  to  retain  his  feu- 
duties  or  other  annual  prestations  until  fully  indemnified  for  aU  expenses 
of  his  petition,  procedure  thereon,  and  making  up  his  title.  The  Lord 
Ordinary  is  to  pronounce  interim  decree  to  that  effect,  and  grant  interim 
warrant  for  an  entry  to  the  petitioner,  from  the  Crown  or  Prince  of 
Scotland ;  or,  in  the  petitioner's  option,  from  the  mediate  over-superior. 
Such  entry,  if  obtained  from  the  Crown  or  Prince,  is  to  be  applied  for,  * 
as  in  the  case  of  ordinary  Crown  charters  or  precepts,  in  terms  of  the 
Crown  Charters  Act  of  1847  ;  and  the  charter  obtained  is  declared  as 
effectual  as  if  it  had  been  granted  by  the  mediate  over-superior  when 
infeftin  the  superiority.  And,  'when  there  is  a  mediate  over-superior,' 
the  petitioner,  in  his  option,  can  charge  him  to  grant  the  required  entry, 
as  in  vice  of  the  immediate  superior. 

^  Schedule  (E,  No.  2).b  «  Schedule  (E,  No.  3).° 

^  A  declarator  of  tinsel  of  superiority  under  the  Act  of  1847  having  been  brought 
hy  a  Taasal  against  the  heir  of  line  and  heir-male  of  the  superior  last  infeft,  without 
caUing  trasteee  who  had  a  personal  right  to  the  superiority  under  a  conveyance  in  a 
marhage-cootract,  the  decree  was  found  ineffectual — Rosamore's  Trustees  v.  Brownlie, 
etc,23NoT.  1877,  5R.  201. 

t  Schedule  (X,  No.  2),  of  Act  of  1868.  °  Schedule  (X,  No.  3),  of  Act  of  1868. 


790  LECTURES  ON  CONVEYANCING,     [bb.  m.  tit.  il 

In  the  case  last  stated,  the  immediate  superiority  is  not  forfeited 
absolutely ;  the  lands  are  holden  of  the  Crown  or  Prince,  or  the  mediate 
superior,  as  in  vice  of  the  unentered  immediate  superior,  only  so  long  as 
such  superior  and  his  successors  remain  unentered,  and  thereafter,  until 
a  new  entry  in  favour  of  the  vassal  or  his  successors  shall  become  requi- 
site. But  it  is  competent  for  the  unentered  superior, — and  whether 
the  reddendo  be  of  the  annual  amount  or  value  of  £5  or  not, — at  any 
time  before  expiry  of  the  days  of  charge,  or  before  interim  decree 
shall  have  been  extracted,  to  relinquish  in  favour  of  the  petitioner 
his  right  of  superiority,  by  minute,  in  form  of  schedule  (G,  No.  1),* 
annexed  to  the  Act,  and  if  the  petitioner,  by  himself  or  his  counsel, 
subscribes  or  indorses  upon  such  minute  an  acceptance  of  the  relinquish- 
MiNUTBOFRK-  nicut  iu  tho  form  of  schedule  (G,  No.  2),^  the  Lord  Ordinary  will 

LnrQUIBHMENT.    .  -.  ,.  ,^  ,  iti* 

interpone  his  authority  to  the  minute  and  acceptance,  and  declare  the 
relinquished  right  of  superiority  extinguished,  to  the  e£fect  of  making 
the  petitioner  and  his  successors  hold  as  vassals  immediately  of  the 
superior  of  the  relinquished  superiority,  in  permanency,  and  by  the 
tenure,  and  for  the  reddendo,  by  and  for  which  the  relinquished  supe* 
riority  was  held  The  decree,  when  extracted  and  recorded  in  the  appro- 
priate register  of  sasines,  entitles  the  petitioner  to  apply  for  an  entry 
from  such  superior  accordingly,  as  his  immediate  superior.  In  this 
case  the  immediate  superiority  is  absolutely  extinguished,  and  there  is 
the  same  provision  as  to  the  terms  of  the  tenendas  and  reddendo  in  the 
renewed  investiture,  as  in  the  case  of  the  absolute  forfeiture  of  the 
immediate  superiority,  provided  for  by  section  8.^  But  it  is  entirely 
optional  to  the  petitioners — ^that  is,  the  sub-vassals — to  accept  or  refuse 
relinquishment  of  superiority  when  offered. 

It  is  further  provided  (sect.  12),<^  that  the  investiture  thus  com- 
pleted upon  forfeiture  or  relinquishment  shall,  in  all  respects,  be  as 
effectual  as  if  the  heir  in  the  superiority  had  completed  his  titles, 
and  conveyed  the  superiority  to  the  petitioner,  and  the  latter,  after 
completing  his  titles  to  the  superiority,  under  the  over-superior,  had 
resigned  ad  remanerUiam  in  his  own  hands.  Forfeiture  or  relinquish- 
ment is  thus  equivalent  to  the  acquisition,  by  a  sub-vassal,  of  the 
immediate  superiority  of  his  lands,  and  consolidation  of  the  sub-fee 
with  the  immediate  superiority. 

It  is  further  provided  (sect  13),®  that,  in  the  case  of  forfeiture  or 
relinquishment  by  an  apparent  heir,  the  vassal  obtaining  or  accepting 
the  same  shall  be  liable  (subject  to  retention  of  expenses  as  aforesaid) 
for  the  value  of  the  superiority  to  the  apparent  heir.  But  such  for- 
feiture or  relinquishment  is  not  to  infer  a  passive  representation  on  the 
part  of  such  heir,  nor  any  liability  for  tl^e  debts  of  the  person  last 

^  Schedule  (B  B,  No.  1),  of  Act  of  186S. 

b  Schedule  (BB,  No.  2),  of  Act  of  1868,  which  may  be  signed  by  the  petitioner  or 
his  counsel  or  agent. 

^  Section  104  of  Act  of  1868.  d  Section  108  of  Act  of  1868. 

•  Section  109  of  Act  of  1868. 
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infeft,  beyond  the  price,  if  any,  which  the  heir  may  receive  for  such 
forfeiture  or  relinquishment.  And  forfeiture  or  relinquishment  of 
superiority  is  to  be  competent,  notwithstanding  that  the  superiority 
forms  part  of  an  entailed  estate,  and  is  not  to  infer  contravention  of  the 
prohibitions  of  the  entail ;  but  the  price  or  value  of  the  superiority,  if 
any,  is  to  be  applied  in  conformity  with  the  provisions  of  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,^  in  reference  to  the  disposal 
of  money  arising  firom  the  sale  of  part  of  an  entailed  estata  On  the 
other  hand,  when  the  sub-fee  is  entailed,  the  price  or  value  paid  for  the 
relinquished  superiority  is  to  be  taken  as  entailer's  debt,  and  so  to  form 
a  charge  on  the  estate  in  favour  of  the  vassal  who  advances  the  amount. 
The  Titles  Act  of  1858,  sect.  23,^  simplifies  the  procedure  in  the 
case  of  relinquishment  of  superiority,  making  it  competent  to  any 
subject-superior,  whether  himself  entered  or  not,  to  relinquish  his 
superiority  in  favour  of  his  immediate  vassal,  without  any  judicial  pro- 
ceedings, but  by  merely  granting  a  deed  of  relinquishment,'  which  is  to  ^^^  qf  bb- 
the  same  effect  as  the  decree  of  the  Lord  Ordinary  authorised  by  the  '^ikquishmekt. 
Act  of  1847.  This  relinquishment  can  be  accepted  by  the  vassal,  by 
an  acceptance  in  the  shortest  and  most  simple  form,  written  on  the  deed 
of  relinquisliment ;  and  the  relinquishment  and  acceptance  being  pro- 
duced to  the  over-superior,  and  such  duties  and  casualties  as  may  be 
exigible  by  him  being  paid  or  tendered,  he  is  boimd  to  enter  the  sub- 
vassal  as  his  immediate  vassal,  by  writ  of  investiture,  in  the  form  wbit  of 
of  Schedule  (N,  No.  3),1>  to  be  written  on  the  deed  of  relinquish- °^^^^"^^- 
mentu  In  this  writ,  the  tenendas  and  reddendo  contained  in  the  titles  of 
the  relinquished  superiority  are  to  be  inserted,  in  room  of  those  contained 
in  the  former  investiture  held  under  the  relinquished  superiority. 

On  the  writ  of  investiture,  with  the  deed  of  reUnquishment  and 
acceptance,  being  thereafter  recorded  in  the  appropriate  register  of 
sasines,  the  relinqpished  superiority  is  extinguished,  and  the  vassal 
and  his  successors  hold  the  lands  as  immediate  vassals  of  the  over- 
superior,  by  the  tenure  and  for  the  reddendo  by  and  for  which  the 
relinquished  superiority  was  held.  And,  in  like  manner  as  in  the 
case  of  the  forfeiture  or  judicial  relinquishment,  under  the  Act  of 
1847,  the  investiture  completed  on  the  extra-judicial  relinquishment, 
authorised  by  the  Act  of  1858,  is  declared  to  be  as  effectual  as  if  the 
granter  of  the  deed  of  relinquishment  had  completed  his  title  to  the 
superiority,  and  had  thereafter  conveyed  the  same  to  the  vassal ;  and 
tbe  latter,  after  having  completed  his  title  under  the  over- superior,  had 
resigned  ad  remanentiam  in  his  own  hands. 

But  neither  under  the  Act  of  1847  nor  that  of  1858  is  the  inves- 
titure so  completed  in  any  respect  to  extend  the  rights  or  interests 
of  the  over-superior,  who  is  to  be  entitled  to  no  more  than  the  duties 

1 8  &  9  Viet.  cap.  19.  *  Schedule  (N,  No.  1),  of  Titles  Act  of  1868. 

*  Section  110  of  Act  of  1868,  and  relative  Sohednle  (C  C). 
b  Schedule  (G  C,  No.  3),  of  Act  of  1868. 

VOL.  n.  G 
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and  casualties,  taxed  or  untaxed,  to  which  he  would  have  been  entitled 
if  the  party  forfeiting  or  relinquishing  had  remained  his  vassal. 

In  this  case,  equally  as  in  that  authorised  by  the  Act  of  1847, 
passive  representation  is  guarded  against  (sect  23).^  And  provision 
is  made  (sect.  25)  h  for  the  case  of  the  relinquishment  of  entailed  superi- 
orities, and  for  the  disposal  of  the  price  thereof;  and,  where  the  sub- 
fee  is  entailed  (sect  26),^  for  charging  the  price  paid  by  the  heir  of 
entail  for  a  relinquished  superiority  upon  the  entailed  estate. 

The  proceedings  authorised  by  these  Acts,  especially  by  that  of 
1858,  operate  a  great  improvement  on  the  system,  in  connection  with  the 
difficulty  to  be  overcome  through  a  superior  refusing  to  make  up  his 
title.  And  the  want  of  a  title  in  the  person  of  the  immediate  superior 
can  very  seldom  now  be  found  to  create  a  practical  difficulty  in  reference 
to  the  titles  to  a  sub-fee.^ 


CHAPTER  VII. 


BuBOAGB.  I  WILL  conclude  the  subject  of  the  voluntary  transmission  of  lands 

to  singular  successors  by  explaining  the  forms  applicable  to  the  case 
of  lands  held  by  biugage  tenure. 

The  Titles  Act  of  1868  does  not  apply  to  these, — this  being  expressly 
so  declared  by  sect  35  ;  but  the  Act  of  1860  ^  applies  to  them. 

The  tenure  of  burgage  (called  by  Craig*  feudum  hirgale,  sive 
plebeium)  is  defined  by  Erskine,*  as  that  by  which  *  royal  boroughs  hold  of 
'  the  Sovereign  the  houses  and  lands  that  lie  within  the  limits  described 
'  in  their  several  charters  of  erection.'  The  first  constitution  of  a  royal 
burgh  is  by  charter  of  erection  from  the  Crown,  by  which  the  subjects 
erected  into  the  royal  burgh,  and  the  privileges  to  -be  enjoyed  by  the 
burgh,  are  bestowed.  And  a  charter  confirming  ancient  rights  is 
effectual  without  sasine,  if  the  old  rights  were  dated  at  a  period  when 
a  grant  with  possession  without  sasine  was  equivalent  to  the  modem 
grant  and  sasine.*  The  royal  burgh's  right  needs  no  renewal  from  the 
superior :  the  vassal  being  a  community,  which  never  dies.  When  it 
happened  that  a  royal  burgh  was  erected  within  a  territory  held  in 
whole  or  in  part  of  a  subject-superior,  the  rights  of  such  superior  were 
reserved  entire  in  the  erection.^    But,  even  in  these  cases,  the  whole 

1  23  &  24  Vict.  cap.  143.  «  Aytoon  v.   Magistrates  of    Kirkcaldy, 

s  Craig,  L  10.  31.  4  June  1833,  11  Sh.  676. 

s  Erskine  ii.  4.  8.  *  Erskine,  ut  supra, 

^  Section  1 10  of  Act  of  1868.  b  Section  1 12  of  Act  of  1868. 

^  The  proceedings  above  mentioned  for  forfeiting,  sopiting,  and  reUnqnishing  snperio- 
rities  were  most  frequently  adopted  when  the  vassal  conld  not  get  a  title  otherwise 
than  through  the  superior,  and  the  latter  had  not  completed  and  would  not  complete 
his  title.  But  as  a  vassal  can,  in  virtue  of  the  4th  section  of  the  Act  of  1874, 
obtain  a  complete  title,  whether  that  of  the  superior  has  been  completed  or  not,  they 
will  now  be  seldom  made  use  of. 
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privileges  and  liberties  of  the  burgh,  whether  applicable  to  the  lands 
held  of  the  Crorwn  or  of  subject-saperiors,  are  held  of  the  Crown. 

Bnrgage-holding,  as  was  formerly  stated,  was  introduced  for  the 
benefit  of  the  trading  community,  who  were  under  the  necessity  of 
betaking  thenoselves  to  towns  for  the  convenience  of  trade,  as  well  as 
to  goaid  against  the  dangers  incident  to  the  feudal  system ;  and  Craig 
d^cribes  it  as  compounded  of  military  or  ward-holding,  and  some  other 
which  he  does  not  designate,  but  which  included  the  service  of  watching 
and  warding ;  and  these  services  are  incident  to  this  tenure,  and  are  due 
wilhin  the  liberties  of  the  burgh,  whether  expressed  in  the  charter  of 
erection  or  not.^ 

Althongh  it  is  clear  and  undoubted  that  the  proper  burgage  lands  are 
held  of  the  Crown,  authorities  are  not  at  one  on  the  question,  whether, 
during  the  subsistence  of  the  buigh,  the  buigh  itself,  or  each  individual 
boigh  proprietor,  is  vassal  of  the  Crown.     Sir  Thomas  Hope  ^  appears 
to  hold  that  each  proprietor  is  properly  a  burgess,  as  possessing  part 
of  the  common  property;  and  Professor  Menzies'  adopts  that  view 
on  the  authority  of  the  Act  1567,  cap.  27,  by  which  the  bailies  of  the 
biiighs  are  the  Crown's  bailies  for  giving  sasine  of  lands  within  buigh ; 
and  also  on  the  authority  of  the  case  of  Aytoun,  before  referred  to,  and 
other  casea     Sir  George  Mackenzie,  on  the  other  hand,  holds  ^  that  the 
burgh  is  the  vassal,  and  not  each  individual  burgh  proprietor;  and  Mr. 
Duff  concurs  with  Mackenzie.*     Mr.  Duffs  view  is,  that  the  corpora- 
tion, or  whole  town  as  a  body,  is  the  vassal;   that  the  individual 
burgesses  hold  of  the  Crown  only  as  members  of  the  corporation ;  and 
that  the  particular  titles  which  each  has  to  his  share  of  the  common 
subject  may  be  regarded  as  evidencing  his  right  in  questions  with  the 
corporation  or  its  other  members,  not  as  rights  constituting  in  each 
member  a  separate  vassalage  or  estate.      These  latter  views  appear 
supported  by  the  fact  that  after  a  burgh  is  suppressed,  and  there  is  no 
longer  a  corporation,  the  burgh  proprietors  individually  hold  of  the  Crown 
as  their  superior,  and  by  the  same  burgage  tenure  as  before ;  and  heirs 
and  singular  successors  complete  their  titles  by  charter  or  precept  from 
the  Crown.*     But,  while  the  burgh  subsists,  entry  by  the  Crown,  in 
(avouTof  an  individual  burgh  proprietor  in  lands  held  burgage,  is  incom* 
petent.    A  posterior  right  granted  by  the  magistrates  is  preferable  to 
one  of  prior  date  flowing  from  the  Crown.^ 

As  r^ards  the  modes  of  transmitting  property  within  burgh  to  Feus  within 
individuals,  the  town-council  appear,  by  custom,  to  have  acquired  the  ®"*®°' 
right,  in  their  option,  of  making  grants  in  feu-farm  to  be  holden  of  them- 
selves as  superiors;^  and,  after  the  relations  of  superior  and  vassal 
are  once  duly  constituted  between  the  town-council  and  those  acquiring 

^  Craig  and  Enkine,  «<  atfpra.  *  Urqnbart  v,  Clunes,   17  Jan.   1768, 

>  Hope's  Minor  IVacticks,  tit.  iz.  a.  16.  M.  16,079. 

'  Henziea,  p.  834.  '  Countess  of    Kincardine  v.  Earl    of 

«  Mackenzie's  Institntes,  ii.  4.  9.  Marr,  Feb.  1686,  M.  6894. 

^  DnA  Feudal  Conveyancing,  p.  60.  '  Erskine,  ii.  4.  9. 


794  LECTURES  ON  CONVEYANCING,    [br.  m.  tit.  n. 

Fbu3  of  from  them,  the  mode  of  procedure  for  transferring  the  property  so  held 

WITHIN  BUBGH.  is  tho  Same  as  that  applicable  to  property  held  in  feu-farm  of  any  other 
superior.  It  would  seem,  however,  more  in  accordance  with  the  Act 
1567,  cap.  27,  that  the  town-council  should  make  grants  of  lands,  within 
the  proper  burgh,  to  be  held  of  the  Crown  by  burgage  tenure ;  because, 
when  the  holding  is  of  themselves  in  feu-farm,  the  Act  does  not  apply.^ 
No  individual  burgh  proprietor,  however,  can  make  a  grant  of  his  own 
lands  by  subinfeudation,  so  as  to  create  a  sub-vassalage  holden  of  him- 
self; and  there  can  be  no  infeftment  of  an  individual  proprietor's  lands 
by  confirmation.  The  only  mode  and  form  of  entry,  in  the  case  of  trans- 
missions by  individual  proprietors,  is  by  resignation  for  new  infeftment 
in  favour  of  the  disponee  of  the  last  proprietor,  or  its  equivalentl*  Such 
resignation,  when  it  takes  place,  is  made  in  the  hands  of  one  of  the 
bailies  of  the  burgh, — ^not  because  the  town-council  are  superiors  (which 
they  are  not),  but  because  they  represent  the  Sovereign,  who  only  is  the 
superior.  And  the  bailies  act  in  the  same  way,  even  when  the  burgh 
itself  makes  an  original  grant  of  burgh  lands  to  be  held  burgage.  In  that 
case,  the  town-council  act  as  proprietors  in  disponing  the  lands,  and  the 
bailies  act  in  the  separate  capacity  of  representatives  of  the  Grown,  in 
receiving  resignation  from  themselves  as  proprietors.  Formerly  they 
granted  new  infeftment  to  their  disponee  ;^  and  it  is  still  competent  for 
them  to  do  so.  But  sasine  is  no  longer  necessary ;  the  Titles  Act  of 
1860  having  given  to  registration  of  the  conveyance,  with  warrant  of 
registration  thereon,  in  the  appropriate  roister  of  sasines,  the  same  effect 
as  if  resignation  had  taken  place,  and  sasine  had  been  passed  thereon.^ 
DiBPoarnoK  The  modem  form  of  the  disposition  of  burgage  property  is  regulated 

PBOPBRTT.        by  schedule  (A),  annexed  to  the  Transference  of  Burgage  Lands  Act  of 

1847.^<^  The  clauses,  down  to  the  obligation  to  infeft,  are  to  be  framed 
according  to  the  rules  applicable  to  the  disposition  of  proper  feudal 
subjects. 

The  obligation  to  infeft,  if  expressed,  can  be  only  to  be  holden  of  the 
Crown  in  free  burgage.  The  words  of  this  clause,  in  the  schedule,  are, 
'  And  I  oblige  myself  to  infeft  the  said  R,  to  be  holden  of  her  Majesty 
'  in  &ee  burgage,'  which,  by  sect.  2  of  the  Act,  imports  an  obligation  to 
infeft  to  be  so  holden  'for  service  of  burgh  used  and  wont'  But,  by 
the  Titles  Act  of  1860,  sect  6,®  it  is  declared  not  necessary  to  insert  an 
obligation  to  infeft  in  any  conveyance  of  lands  to  be  held  burgage. 
We  have  next,  in  conveyances  before  the  Titles  Act  of  1860  came  into 

1  Duff,  p.  50.  >  10  &  11  Vict  cap.  49. 


^  They  cannot  combine  bnigage  and  fen  holdings  in  the  same  grant ; — ^thus,  where 
lands  had  been  given  out  by  the  magistrates  of  a  royal  burgh  to  be  held  burgsge  for 
payment  of  an  annual  sum  '  in  name  of  feu-duty,'  it  was  held  that  the  annual  payment 
could  not  be  dealt  with  or  recovered  as  feu-duty,  or  as  being  a  real  burden  on  the  lands, 
but  that,  in  the  particular  case,  the  proprietor  for  the  time  being  was,  as  such,  personally 
liable  for  it — Magistrates  of  Arbroath  v.  Dickson,  19  March  1872,  10  BCacph.  630. 

b  See  note  at  end  of  this  chapter.  ^  Section  16  of  Act  of  1868. 

d  Schedule  (B,  No.  2)  of  Act  of  1868.  e  Section  7  of  Act  of  1868. 
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opeiation,  the  clause,  or  procuratory,  of  resignation, — ^'And  I  hereby  Clauses  of 
•  resign  the  said  lands  and  others,  in  favonr  of  the  said  B.,  and  his  fore-  '*"^**™^*- 
'  saidsy  for  new  infeftment/    This  clause  also  is  declared  unnecessary 
by  the  6th  section  of  the  Act 

We  have  then  an  obligation  '  to  free  and  relieve  the  disponee  of  all 
cess,  annuity,  ground-annual,  and  other  public  and  parochial  burdens,' — 
Goir^ponding  to  the  obligation  to  relieve  the  disponee  of  all  feu-duties, 
casualties,  and  public  burdens,  contained  in  the  disposition  of  feudal 
subjects. 

Next,  the  assignation  to  rents,  in  these  words, — '  And  I  assign  the 
rents  of  the  said  lands.' 

Then  the  assignation  to  writs, — '  And*I  also  assign  the  writs  and 
evidents,  and  have  delivered  the  same  according  to  inventory.' 

The  warrandice  clause, — *  And  I  grant  warrandice  as  accords.' 

And,  lastly,  r^stration  and  testing-clauses. 

In  several  respects,  both  as  regards  the  arrangement  of  the  clauses, 
and  their  verbal  expression,  the  statutoiy  form  of  disposition  applicable 
to  burgage  lands  is  difTerent  from  that  applicable  to  proper  feudal  sub- 
jects. And,  though  these  differences  are  not  in  essentials,  the  statutory 
form  should  be  carefully  observed,  in  order  to  mark  accuracy  of  practice. 
The  disposition  of  lands  to  be  held  by  burgage  tenure  contains  no  pre- 
cept of  sasine ;  as  in  such  case  both  subinfeudation  and  entry  by  con- 
firmation are  incompetent 

Of  the  disposition  in  use  before  the  Act  of  1847  came  into  opera- 
tion, a  form  will  be  found  in  the  Style  Book.^  The  clauses  correspond 
with  those  in  the  short  statutoiy  form ;  but,  after  the  full  explanation 
of  these  given  in  connection  with  the  disposition  of  proper  feudal 
subjects,  it  is  unnecessary  to  enter  into  any  detailed  examination  of  the 
burgage  clauses  here.     The  relative  import  is  the  same  in  both  cases. 

The  mode  of  completing  titles,  in  virtue  of  a  conveyance  of  lands  to  Complrion 
be  held  burgage,  has  undergone  changes  similar  to  those  applicable  to  ^l^^^^^^ 
the  case  of  subjects  to  be  held  by  feudal  tenure.  The  form,  prior  to  the 
operation  of  the  Infeftments  Act  of  1845,  was  as  follows : — Upon  deli- 
very of  the  conveyance  by  the  former  to  the  new  owner,  the  procurator, 
thereby  constituted  by  the  disponer,  appeared  on  the  ground  of  the  lands, 
in  presence  of  one  of  the  bailies  of  the  burgh,  as  representing  the 
Crown  (the  superior),  and  there  resigned  the  lands  by  staff  and  baton, 
which  were  the  only  authorised  symbols.'  The  lands  were  so  resigned 
in  the  hands  of  the  bailie,  as  in  the  hands  of  the  Crown,  for  new  infeft- 
ment,  to  be  granted  by  the  bailie,  as  such  representative,  to  the  new 
proprietor.  The  bailie  thereupon  forthwith  gave  sasine  of  the  lands 
to  the  new  proprietor,  by  delivering  to  him,  or  to  the  procurator 
(u  now  cuting  for  him,  the  appropriate  symbols  of  earth  and  stone. 
In  some  buighs,  the  hasp  and  staple  of  the  door,  where  there  was 

'  Jaridicftl  Styles,  L  604^  3d  edition.  Carnegy  v.  Crnikshank'a  Creditors,  2  Deo. 

*  Act  of  Sederant,  11  February  1708;      1729,  M.  14,316. 
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ivsTRnuENT  OF  a  tenement  of  houses,  were  also  taken  hold  of  by  the  disponee 
AMI)  BAsiNB.  infefb ;  but  more  generally  not  so.  The  whole  ceremony  was  begun  and 
concluded  on  one  and  the  same  occasion,  and  certified  in  a  single  deed, 
called  an  instrument  of  sasine,  but,  more  properly,  of  resignation  and 
sasine;  which,  as  Mr.  Duff  says,  combined  ^he  effects  of  the  instru- 
ment of  resignation  in  favorem  and  the  charter  of  resignation  and 
sasine  of  ordinary  conveyancing,  and  bore  a  striking  resemblance  to 
the  ancient  hreve  testatum} 

The  above  mode  of  giving  infeftment,  in  the  case  of  burgage  hold- 
ings, was  prescribed  by  the  Act  1567,  cap.  27,  which  ordained  that 
none  should  officiate  except  the  bailies  and  town-clerks ;  and  accord- 
ingly, before  the  Titles  Act  of  1860  came  into  operation,  instruments 
of  sasine  of  burgage  lands  were  in  all  cases  prepared  by  the  town- 
clerk  as  notary.*  But,  by  the  Act  of  1860,  sect.  21,*  no  town-clerk 
of  any  royal  or  other  burgh  in  Scotland,  appointed  subsequently  to 
8th  March  1860,  has  any  exclusive  right  or  privilege  of  preparing 
any  instrument  of  sasine  applicable  to  land.  In  the  case  of  such 
town-clerks,  therefore,  instruments  of  sasine  of  lands  held  by  burgage 
tenure  can  be  expede  with  equal  freedom  as  in  the  case  of  instruments 
of  sasine  of  feudal  subjects ;  and  the  privilege  enjoyed  by  older  town- 
clerks  of  passing  infeftments  within  burgh  arises  by  Statute,  and  is 
peculiar  to  clerks  of  royal  burghs.  The  clerk  of  a  burgh  of  regality 
cannot  acquire  a  similar  privilege  by  custom.'  When  sasine  had  to  be 
given  to  the  town-clerk  himself,  the  Court  of  Session  were  in  use  to 
grant  warrant  to  the  Sheriff-Clerk  of  the  county,  or  some  one  else,  to 
act  as  the  town-derk  pro  hoc  vice  in  expeding  the  instrument^  But 
the  town-clerk  can  now,  officially,  expede  and  record  an  instrument  of 
sasine  in  which  he  is  personally  interested  either  individually  or  as 
trustee  for  another,  or  otherwise;^  and  no  instrument  expede  and 
recorded,  either  before  or  after  the  passing  of  the  Act  of  1860,  is 
challengeable  by  reason  of  personal  interest  in  the  town-derk  or  keeper 
of  the  register  by  whom  the  same  has  been  expede  and  recorded.^ 

When  a  royal  burgh  was  without  magistrates,  the  Court  were  in  use 
to  appoint  particular  parties  with  special  power  to  give  infeftment  in 
burgage  lands.  Thus,  during  the  Bebellion  in  1746,  when  Edinburgh 
was  for  a  time  without  magistrates,  the  Court  appointed  certain  parties 
as  bailies  for  the  express  purpose  of  receiving  resignations  and  giving 
sasines  until  a  new  magistracy  should  be  established  in  due  course  of 
law.     More  lately,  the  usual  course  was  for  the  Court  to  appoint  man- 


1  Dnff,  p.  610. 

'This  role  was  recognised  in  Dawson  v. 
Magistrates  of  Glasgow,  14  Nov.  1827, 
6  Sh.  19;  affirmed  31  March  1830,  4  Wil. 
ft  Sh.  App.  81. 


'  Magistrates  of  Edinburgh  v.  Howat 
and  others,  2  Feb.  1814,  F.  C. 

«  Duff  V.  Magistrates  of  Elgin,  16  Jan. 
1823,  2  Sh.  1 17. 

•  23  &  24  Vict  cap.  143,  sect  26;  [31  & 
32  Vict  cap.  101,  sect  164.] 

•  Ibid, 


*  Section  163  of  Act  of  1868. 


CHAP,  vu.]  BURGAGE  TENURE.  797 

agers  for  the  burgh,  with  special  power  to  receive  resignations  and  grant  Giving  of 
infeftments  until  the  corporate  rights  should  be  restored.*  But  the  ^^^^^ 
interposition  of  magistrates  was  rendered  unnecessary  by  the  Infeftments 
Act  of  1845,'  which,  though  allowing  the  form  of  burgage  sasines  to  be 
continued  as  before,  except  that  the  use  of  the  long  notarial  docquet  was 
abolished,  made  it  lawful  to  give  delivery  of  sasine,  either  on  the  ground 
of  the  lands  as  formerly,  or  within  the  council- chamber  of  the  burgh  by 
delivery  of  a  pen ;  and  the  Transference  of  Burgage  Lands  Act  of  1847  ^ 
did  away  the  necessity  of  appearing  before  a  bailie,  or  resigning  the 
lands,  or  going  to  the  ground  of  the  lands,  or  to  the  council-chamber, 
or  using  any  symbol  of  resignation  or  sasine.  Eesignation  and  sasine 
upon  a  disposition  were  thereby  made  competent  by  presenting  the 
warrant  to  the  town-clerk,  being  a  notary,  and  by  his  giving  sasine 
of  the  lands  by  subscribing  and  recording  an  instrument  of  sasine  in 
the  abbreviated  form  contained  in  the  schedule  (D)  annexed  to  the 
Act.  Now,  by  the  Titles  Act  of  1860,*^  any  notary-public  can  do  what 
could  formerly  be  done  by  the  town-clerk  only,  in  all  cases  where 
the  town-clerk  was  appointed  after  8th  March  1860. 

Schedule  (D)  of  the  Act  of  1847  appointed  the  notary  to  prefix  his 
motto  to  his  subscription ;  which  was  usually  done  in  all  sasines,  but 
was  not  prescribed  by  the  Infeftments  Act  of  1845  as  to  sasines  of 
proper  feudal  subjects.  The  schedule  annexed  to  the  Burgage  Act  of 
1847  also  said,  in  a  note,  that  the  -notary  was  to  sign  'according  to  the 
present  practice,'  and  that  the  witnesses  were  to  sign  on  the  last  page 
only ;  which  excluded,  as  to  burgage  sasines,  a  doubt  which  had  been  to 
some  extent  felt  in  connection  with  sasines  of  proper  feudal  subjects,  viz., 
whether  the  witnesses  ought  to  sign  each  page,  or  the  last  page  only. 

Instruments  of  resignation  and  sasine  of  burgage  lands,  when  such 
are  expede,  must  be  registered  in  a  particular  register  of  sasines  kept  by 
the  town-clerks  for  the  burghs  respectively.*  In  certain  burghs  some 
irregularity  crept  in  as  to  recording  the  docquets,  which  was  done  in  an 
abbreviated  form  only;  and  the  Act  10  Geo.  rv.  cap.  19,  whilst  it 
sustained  instruments  imperfectly  registered  in  that  respect  previously, 
required  that  in  future  the  notarial  docquet  should  be  recorded  at  length, 
under  pain  of  nullity.  The  docquet,  however,  was  abolished  by  the  Act 
of  1845,  as  already  mentioned. 

The  mode  of  completing  real  rights  to  burgage  lands  remained  un-  Reoistration 
altered  from  the  passing  of  the  Burgage  Lands  Transference  Act  of  1847  anoe. 
until  Ist  October  1860,  when  the  Titles  Act^  came  into  operation.     By 
the  last-mentioned  Act  provisions  were  made  in  reference  to  the  com- 
pletion of  the  titles  to  burgage  lands,  similar  to  those  of  the  Titles  Act 
of  1858  in  reference  to  feudal  subjects.     Thus,  by  sect  3  of  the  Act  of 

^  Pbilp  aod  others,  Petitioners,  18  Jan.  '  10  &  11  Vict.  cap.  49,  sect.  5. 

1832,  lOSh.  199.  «  1681,  cap.  11. 

'^  8  &  9  Vict  cap.  35.  ^  23  &  24  Vict  cap.  143. 


*  Now  by  the  Act  of  1868. 
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1860,  it  is  declared  not  necessary  to  expedo  and  record  an  instminent 
of  sasine,  or  of  resignation  and  sasine,  on  any  conveyance  of  lands  held 
burgage,  but  competent  and  sufficient  for  the  person  in  whose  favour 
the  conveyance  is  granted,  instead  of  expeding  and  recording  such  instru- 
ment, to  record  the  conveyance  itself  in  the  appropriate  roister  of 
sasines.  The  conveyance  is  appointed  to  be  presented  for  registration, 
"with  warrant  of  registration  thereon,  in  the  Form  No.  1  of  schedule  (A),** 
annexed  to  the  Act,  specifying,  as  in  the  case  of  the  warrant  applicable 
to  conveyances  of  feudal  subjects,  the  person  on  whose  behalf  it  is  pre- 
sented, and  signed  by  such  person  or  his  agent.  And  the  conveyance, 
being  so  presented  and  recorded  along  with  such  warrant,  is  declared  to 
have  the  same  legal  force  and  effect,  in  all  respects,  as  if  resignation  of 
the  lands  had  taken  place  in  due  form,  and  as  if  the  conveyance  had 
been  followed  by  an  instrument  of  sasine,  or  of  resignation  and  sasine, 
duly  expede  and  recorded,  at  the  date  of  recording  the  conveyance  in 
favour  of  the  person  on  whose  behalf  the  conveyance  is  presented  for 
r^stration. 

Provision  is  made  by  sect  4  for  the  case  of  a  conveyance  of  lands, 
held  burgage,  being  contained  in  a  deed  granted  for  further  purposes  and 
objects,  and  for  the  case  of  a  deed  containing  separate  lands,  or  separate 
interests  in  the  same  lands,  exactly  similar  to  that  made  by  the  Act  of 
1858,  sect.  2,  in  reference  to  similar  deeds  applicable  to  lands  held  by 
feudal  tenure.^  The  form  of  notarial  instrument  applicable  to  burgage 
lands  is  given  in  Schedule  (B)  of  the  Act  of  1860  ;<1  and  it  may  here  be 
observed,  that  the  proper  notarial  instruments  of  burgage  lands  autho- 
rised by  this  Act,  like  those  of  such  lands  authorised  by  the  Infeftments 
Act  of  1845,  can  competently  be  expede  by  any  notary-public.  It  is 
not  necessary  that  the  town-clerk  of  the  burgh  should  officiate  as  notaiy 
in  reference  to  notarial  instruments  (not  being  proper  instruments  of 
sasine), — whatever  be  the  date  of  such  clerk's  appointment  Nor  is  the 
concurrence  or  assistance  of  the  town-clerk  required  in  the  preparation 
of  any  conveyance,  warrant  of  registration,  or  instrument  (not  being  a 
proper  instrument  of  sasine),  except  in  the  case  of  lands  within  a  buigh 
which  has  no  record  of  sasines. 

By  sect  5  of  the  Act  of  I860,®  the  use  of  a  clause  of  direction  is 
authorised,  as  in  the  Act  of  1858,  sect  3;  it  being  declared  necessary 
(in  like  manner  as  in  the  case  of  feudal  subjects)  by  the  25th  section 
that  the  warrant  of  registration  in  such  cases  shall  refer  to  the  clause  of 
direction,  otherwise  the  whole  deed  is  to  be  registered  just  as  if  there 
were  no  such  clause. 

Enactments  exactly  corresponding  with  each  other  are  thus  contained 
in  these  two  Acts,  in  reference  to  the  completion  of  real  rights  to  feudal 
and  burgage  lands  respectively,  by  registration  of  conveyances,  with 


*  Section  15  of  Act  of  1868. 
^  Section  17  of  Act  of  1868. 


b  No.  1  of  Schedule  (H)  of  Act  of  1868. 
d  Schedule  (J)  of  Act  of  186S. 


«  Section  12  of  Act  of  1868. 
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warrants  of  registration  thereon,  or  by  notarial  instruments  as  in  place 
of  instruments  of  sasine. 

By  sect.  9  of  the  Act  of  1860,^  power  is  granted  to  any  person,  in  Absionatioks 
right  of  an  unrecorded  conveyance  of  burgage  lands,  to  assign  the  con-  ^kyki^i^. 
reyance  by  an  assignation  either  upon  or  apart  from  the  unrecorded 
conveyance ;  and  to  the  assignee  or  disponee  to  make  his  right  real,  by 
registration  of  the  conveyance  and  assignation  or  assignations,  with  war- 
rant of  registration,  in  the  appropriate  form  as  in  tljio  Act,  schedule  (F, 
No.  1  and  No.  2)> 

By  sect.  13,^  it  is  declared  that  all  conveyances,  with  warrants  of 
r^[istration  written  thereon,  and  all  notarial  instruments  authorised  by 
the  Act  to  be  recorded  in  the  Begister  of  Sasines,  may  be  recorded  at 
any  time  in  the  life  of  the  person  on  whose  behalf  the  same  shall  be 
presented  for  r^istration.  The  date  of  entry  in  the  minute-book  is 
declared  to  be  the  date  of  registration  ;  and  the  date  of  registration  is 
declared  equivalent  to  the  date  of  registration  of  instruments  of  sasine, 
of  resignation  and  sasine,  and  of  cognition  and  sasine,  according  to  the 
then  existing  law  and  practice. 

The  use  of  the  new  forms,  however,  is  optional  and  permissive  only 
(sect.  14),^  as  in  the  case  of  feudal  subjects. 

In  case  of  error  or  defect  in  any  notarial  instrument,  expede  under 
the  Act  of  1860y  or  under  the  Infeftments  Act  of  1845,  or  in  the  record- 
ing thereof,  it  is,  by  sect.  18  of  the  Act  of  1860,  declared  to  be  com- 
petent of  new  to  make  and  record  a  notarial  instrument,  or  of  new  to 
T^»rd  the  conveyance  with  the  original,  or  a  new,  warrant  of  registration.® 
This  is  a  provision  corresponding  with  that  which  is  made  in  the  Act  of 
1858,  in  reference  to  deeds  and  instruments  of  feudal  subjects.  And  by 
sect  19  of  the  Act  of  1860,  the  Act  of  WilL  iv.,  as  to  erasures  in  instru- 
ments of  sasine,  is  extended  to  instruments  of  cognition  and  notarial 
iDstraments,  authorised  by  the  Act  of  1860 ;  and  also  to  notarial  instru- 
ments expede  and  to  be  expede  under  the  Heritable  Securities  Act  of 
1845.' 

There  is  a  general  provision  in  the  Act  of  1860  (sect  21),S  for  the  Town-clbru. 
protection  of  town-clerks  '  under  any  legal  appointment  or  agreement 
existing  at  the  foresaid  date'  (8th  March  1860),  'but  no  longer,'  as 
regards  their  feea  This  provision  applies  to  the  case  of  their  recording 
conveyances  which,  by  the  former  practice,  would  have  been  followed 
by  instruments  of  sasine,  or  of  resignation  and  sasine.  But  it  would 
appear  that  in  one  or  more  royal  burghs  no  register  of  sasines  is  kept. 
Such  cases,  to  which  the  provision  here  referred  to  would  not  apply, 
are  r^ulated  by  sect.  22  of  the  Act  of  1860,^  which  is  to  be  in  force 
daring  the  subsistence  of  the  rights  of  the  then  existing  town-clerks. 

*  Section  22  of  Act  of  1868.  f  Section  144  of  the  Act  of  1868 
b  Schedule  (H,  No«.  1  ftnd  2),  of  Act  of  1868.  makes  the  Act  of  WiUiam  vr.  appli- 
^  Section  142  of  Act  of  1868.  cable  to  all  instruments. 
dSection  163  of  Act  of  1868.                                     ff  Section  153  of  Act  of  1868. 

•  See  Section  143  of  Act  of  1868.  ^  Section  151  of  Act  of  1868. 
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It  declares  that  no  conveyance,  writ,  or  instrument,  applicable  to  lands 
in  sach  burgh,  held  burgage,  and  which,  under  the  provisions  of  the 
Act  of  1860,  shall  come  in  place  of  any  writ  or  instrument  which  such 
town-clerk  would,  by  law,  have  been  exclusively  entitled  to  prepare 
but  for  the  provisions  of  the  said  Act, — shall,  as  regards  such  lands,  be 
validly  recorded  in  any  raster  of  sasines,  unless  the  warrant  of  regis- 
tration shall  be  subscribed  by  such  town-clerk ;  or,  where  no  wairant 
is  required,  the  conveyance,  writ,  or  instrument  itself,  shall  be  sub- 
scribed or  indorsed  with  the  signature  of  such  town-clerk. 


TSNURB  OF 
•  BOOKniO  • 
FAIBLBT. 


in 


DiBTnronoN 


FEUDAL  ▲NO 
BUROAOB 
HOLDINOS 
ABOUSHKD. 


I  have  only  further  to  notice  here,  that  the  23d  sect  of  the  Act  of 
1860^  communicates  the  benefit  of  the  Act  to  the  case  of  lands  in  the 
burgh  of  Paisley,  held  by  the  peculiar  tenure  of  booking ;  that  is, 
entering  the  proprietors'  titles  in  a  book,  or  register,  somewhat  similar, 
I  apprehend,  to  the  English  entry  in  the  Bolls  of  the  Court  of  the  Lord 
of  the  Manor. 

Conveyances  of  such  lands  are  similar  to  those  of  proper  feudal  or 
burgage  subjects,  except  that,  in  place  of  the  obligation  to  infeft,  they 
contain  an  obligation  '  to  book  and  secure.'  They  have  been  in  use  to 
be  followed  by  minutes  of  booking,  of  which  extracts  were  given  out  by 
the  town-clerk ;  but  such  minutes  can  now  be  dispensed  with ;  the 
registration  or  booking  of  the  conveyance,  with  warrant  of  registration 
thereon  in  the  register  of  bookings,  operating  the  effect  of  the  booking 
and  minute  thereof.  The  Register  of  Bookings  is  kept  in  the  burgh  by  the 
town-clerk;  and  the  register  books  remain  permanently  under  his  custody. 

Searches  for  incumbrances  created  by  booking,  or  equivalent  regis- 
tration, on  lands  held  by  the  tenure  of  booking,  are  made  in  the  Begister 
of  Bookings,  as  in  place  of  the  registers  of  sasines.  Such  searches 
ought  to  be  made  by  the  town-clerk.  Incumbrances  on  such  lands 
by  inhibition  or  adjudication  are  created,  and  the  relative  searches  will 
be  conducted,  in  the  same  way  as  in  the  case  of  feudal  or  burgage  subjects. 


^  Section  152  of  Act  of  1868. 

The  25th  section  of  the  Act  of  1874  enacts,  that  after  the  commencement  of  the 
Act  (Ist  October  1874)  there  shall  be  no  distinction  '  between  estates  in  land  held 

*  borgage  and  estates  in  land  held  feu,  in  so  far  as  regards  the  conveyances  relating 
'  thereto,  or  the  completion  of  titles,  or  any  of  the  matters  or  things  to  which  the 

*  provisions  of  this  Act  relate.' 

Lands  formerly  held  burgage  may  now  be  feued  in  the  same  manner  and  to  the 
same  effect  as  lands  held  by  feudal  tenure,  but  all  writs  affecting  such  lands  are  to  be 
recorded  in  the  burgh  register  of  sasines. 

The  titles  of  burgage  lands  given  off  in  feu-farm  by  proprietors  of  burgage  lands 
before  the  commencement  of  the  Act  are  declared  to  be  unchallengeable  *on  the 
'  grounds  that  such  feus  are  of  land  held  by  burgage  tenure,  or  that  such  titles  have 
'  been  recorded  in  the  burgh  register  of  sasines.' — Sect.  25. 

The  above  provisions  apply  equally  to  lands  in  Paisley  held  by  booking  tenure,  but 
the  writs  affecting  such  lands  faU  to  be  recorded  in  the  Register  of  Booking. — Ibid. 

The  conveyances  of  lands  formerly  held  burgage  or  by  booking  tenure  may  be 
either  in  the  forms  allowed  by  the  Act  of  1868  with  reference  thereto,  or  in  tiiose 
applicable  to  lands  held  by  feudal  tenure.  If  burgage  forms  are  adopted,  a  procura- 
tory  or  clause  of  resignation  is  declared  to  be  unnecessary.  If  it  is  inserted  it  will  be 
held  |/ro  no»«cHf  to.— Sect.  26. 


TITLE    III. 

JUDICIAL  TKANSMISSION  OF  LAND. 


CHAPTER  L 

We  have  now  examined  the  deeds  and  instruments  by  which  the  tbusts  fob 
TOlontaiy  transfer  of  land  to  a  stranger,  or  singular  successor,  is  accom-  °^^™''^^ 
I^hed,  and  the  new  proprietor  is  substituted  in  the  place  of  the  old. 
And  we  are  about  to  examine  the  forms  of  procedure  by  which  land  is 
jndiciaUy  transferred,  and  parties  whose  title  consists  of  a  decree  of 
Court  are  placed  in  the  room  of  the  former  proprietors.  And  it  appears 
to  be  suitable^  in  the  first  place,  to  examine,  to  a  certain  extent,  the 
deeds  usually  executed  on  the  volnntary  conveyance  of  lands  to  trus- 
tees for  behoof  of  creditors,  which,  though  voluntary  in  point  of  form, 
generally  involve  in  them  a  good  deal  of  the  compulsory  character,  and 
are  in  fact  resorted  to  in  order  to  prevent  the  necessity  of  judicial  pro- 
ceedings, and  substantially  to  supply  the  place  of  such  proceedings. 

The  deeds  in  question  are — ^the  Trust-Disposition  by  the  proprietor 
of  lands,  in  favour  of  a  trustee  or  trustees  for  behoof  of  his  creditors ; 
and  (instrument  of  sasine  thereon  being  now  unnecessary)  relative 
Deed  of  Accession  by  the  creditors. 

Arrangements  by  means  of  voluntary  trust-deeds,  for  behoof  of  tbubt- 
cieditors  are  resorted  to  in  circumstances  of  considerable  variety,  and  ^"'*^^^"®^- 
it  is  dearly  unnecessary  to  enter  here  into  all  of  these.  I  propose  to 
give  merely  a  general  view  of  the  cases  to  which  such  arrangements  are 
suitable ;  and  in  examining  the  trust-deed  I  will  notice  either  very 
slightly  or  not  at  all  those  clauses  which  are  common  to  trust-deeds  for 
creditors  and  testamentary  trust-deeds ;  reserving  the  full  consideration 
of  such  clauses  until  we  are  examining  testamentary  trust-deeds. 

The  object  of  the  voluntary  trust-deed,  now  under  consideration,  is 
to  give  the  unsecured  creditors  of  the  truster  or  debtor  a  guarantee  that 
the  estate  conveyed  to  the  trustees  shall  not  be  dilapidated  or  put  away, 
or  made  the  subject  of  unfair  preferences,  to  their  prejudice ;  and,  if 
necessary,  that  such  estate  shall  be  realised,  and  the  free  proceeds  dis- 
tributed amongst  them  according  to  their  rights  and  preferences.    When, 
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therefore,  a  debtor's  estate  is  of  sufficient  value  to  enable  him  to  raise 
money  on  bond  and  disposition  in  security,  and  thereby  to  pay  his 
unsecured  creditors,  he  will  not  place  himself  in  the  hands  of  any 
trustee.    He  will  borrow  on  bond,  pay  off  the  unsecured  creditors,  and 
retain  the  management  and  control  of  his  estate  and  affairs  in  his  own 
hands.    On  the  other  hand,  when  the  proprietor  is  hopelessly  insolvent, 
or  bankrupt,  there  is  always  great  risk  of  a  scramble  for  preferences 
over  his  estate,  which  a  private  trust-deed  will  not,  in  such  circum- 
stances, prevent,  because  all  the  creditors  cannot  be  expected  to  accede 
or  consent  to  it.    A  sequestration,  which  at  once  prevents  all  risk  of 
preferences,  will  generally  be  found  advisable  in  such  cases.    Bat  there 
are  cases  of  insolvency,  where,  to  save  expense  of  management,  if  the 
estate  be  small,  or  to  gain  time  to  develop  mineral  or  other  resources 
(which  the  trustee  in  a  sequestration  would  not  readily  agree  to  do),  a 
private  trust  may  be  desirable,  and  for  the  best  interests  of  the  creditors, 
as  well  as  of  the  debtor.     A  private  trust  is  likewise  necessaiy  when 
the  debtor  is  extravagant  in  his  habits,  or  irregular  in  his  business- 
transactions  ;  and  when  his  means,  though  fully  adequate  to  discharge 
all  his  debts,  are  limited.    Parties  will  not  lend  money  to  such  a  debtor, 
even  on  heritable  security,  unless  a  trustee  be  interposed  on  whom  they 
can  rely  for  regularity  in  payment  of  interest  on  debts,  etc.    This  is 
probably  now  the  most  frequent  occasion  of  private  trusts  for  behoof  of 
creditors.     When,  on  the  one  hand,  the  trust  is  granted  mainly  to 
protect  the  estate  for  the  unsecured  creditors,  that  is,  to  prevent  dilapi- 
dation by  sale,  or  the  contraction  of  future  debt,  or  as  a  check  upon 
irregularity ;  and  when  on  the  other  hand,  the  estate  is  insolvent  or 
bankrupt ;  the  powers  conferred  on  the  trustees,  and  the  general  pro- 
visions of  the  trust-deed,  are  of  course  considerably  different;   and 
these  variations  will  be  noticed  as  we  go  along. 

The  narrative,  or  inductive  clause,  usually  bears  that  the  truster  has 
contracted  sundry  debts,  the  particulars  of  which,  with  the  names  of 
the  creditors,  are  specified,  in  cases  where  the  estate  is  insolvent  It 
then  bears  that  the  trust-deed  is  granted  for  the  security  of  the  creditors 
in  the  debts  specified,  and  of  any  others  to  whom  debts  are  truly  due 
at  the  date  of  the  trust-deed,  and  whom  the  trustees  may  assume  into 
the  benefit  of  the  trusty  which  they  are  thereby  required  to  da 

We  have  then  the  dispositive  clause.  There  is  nothing  distinctive 
in  it  as  compared  with  the  corresponding  clause  in  testamentary  trust- 
deeds  ;  except  that,  in  case  of  failure  of  the  original  trustees,  the  mode 
of  naming  their  successors  will  be  different  in  the  one  case  and  the 
other.  In  the  trust  for  creditors,  if  the  estate  is  insolvent,  the  power 
of  nomination  will  be  given  wholly  to  the  creditors.  In  that  case,  they 
only  are  the  beneficiaries,  and  the  estate  is,  in  fact,  theirs.  If  the 
estate  is  not  insolvent,  the  nomination  will  lie  with  the  truster ;  or  he 
will  have  a  control  or  veto  upon  the  creditors'  choice.  In  testamentary 
trusts,  after  they  have  come  into  operation  by  the  maker's  death,  and 
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where  tiie  trustees  are  not  receiving  remuneration  for  their  trouble,  the  tbubt- 
power  of  nominating  successors  to  the  trustees  is  now  given  by  Statute,^ 
as  was  usually  done  formerly  by  the  deed  of  trust,  to  the  trustees  acting 
for  the  time. 

It  is  usual  to  make  the  conveyance  (in  the  trust  for  creditors) 
comprehend  not  only  the  lands  belonging  to  the  truster  at  the  date  of 
the  trust-deed,  but  all  others  which  shall  fall  to  him  during  the  sub- 
sistence of  the  trust.  But  if  the  case  is  not  one  of  insolvency,  or 
approaching  to  that  character,  the  conveyance  can,  with  propriety,  be  con- 
fined to  the  estate  belonging  to  the  truster  at  the  time  when  it  is  granted. 

We  then  have  a  declaration  that  the  trust-deed  is  granted  for  behoof 
of  the  creditors  of  the  granter,  in  debts  due  at  its  date,  according  to  their 
legal  rights  and  preferences ;  and  the  trustees  are  appointed  to  hold  the 
estate,  and  to  sell  and  dispose  of  the  same,  as  far  as  necessary  for  pay- 
ment of  these  debts,  and  for  fulfilment  of  the  other  purposes  of  the  trust. 

It  is  then  declared  that  the  funds  realised  shall  be  applied  by  the  Pubfobbs  op 
trustees — 1.  In  payment  of  the  expenses  of  management,  and  public 
and  parish  burdens.  In  ordinary  course,  all  these  are  preferable  to  the 
debts  due  by  the  truster  to  the  creditors.  But  creditors  can  stipulate 
that  their  debts  shall  be  preferable  to  the  expenses  of  the  management 
of  the  trust-estate.^ 

2.  It  is  usual,  in  the  next  place,  to  provide  for  repayment  to  the 
trustees  of  advances  made  by  them  for  the  general  purposes  of  the  trust. 
These  are  advances  for  the  creditors,  if  they  are  the  beneficiaries ;  and 
for  the  truster,  if  there  is  any  reversion  of  his  estate  after  payment  of 
his  debts.  But  such  advances  should  not  be  to  any  extent  on  account 
of  debts  due  by  the  truster ;  otherwise,  under  this  clause,  the  trustees 
might  indirectly  create  preferences  in  favour  of  one  creditor  over 
another. 

3.  There  wHl  be  an  order  to  keep  houses  and  buildings  in  repair, 
and  insured  against  fire. 

4.  We  then  have  the  order  to  pay  the  creditors  their  debts,  as  far 
as  the  trust-funds  will  allow,  according  to  their  legal  rights  and  pre- 
ferences ;  the  creditors  being  bound,  if  required,  to  assign  their  debts, 
80  Cat  as  paid,  to  the  trustees,  or  some  one  named  by  them ;  and,  if  the 
trust-deed  comes  in  place  of  a  sequestration,  and  a  dividend  only  is  to 
be  paid,  the  creditors  will  be  required  to  value  and  deduct  any  special 
aecuiities  over  the  trustei^s  estate  before  drawing  their  dividend.  If,  on 
the  other  hand,  the  trust-estate  is  solvent,  it  is  very  common  to  give 
the  trustees  power  to  apply  a  moderate  specified  sum  in  paying  in  full 
all  creditors,  in  debts  not  exceeding  a  small  limited  amount.  Such  a 
power  may  greatly  lessen  the  trouble  and  expense  of  the  management, 
besides  obviating  the  risk  of  diligence  or  other  measures  at  the  instance 

1 24  ft  25  Vict^  cap.  84.  Company,    20    December    1848,    11    D. 

'An    amngement  of    this  nature  is      254. 
Doticed  in  Wood  v.  Northern  Reversion 
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of  such  creditors,  which  would  embarrass  the  management,  or  possibly 
upset  the  trust  altogether. 

We  have,  lastly,  an  order  to  pay  over  to  the  truster  the  balance  of 
the  trustees'  intromissions ;  and  to  make  over  to  him  such  parts  of  the 
estate  as  shall  remain  unsold,  after  paying  all  the  debts  specified  in  the 
trust-deed,  or  assumed  into  the  benefit  of  the  trust,  and  after  otherwise 
fulfilling  all  the  purposes  of  the  trust. 

In  connection  with  these  appointments,  we  have,  in  the  next  place, 
several  provisions  intended  to  make  the  trust  available  to  all  the  creditors 
in  debts  due  at  its  date ;  and  at  the  same  time,  to  require  the  creditors 
to  bring  forward  their  claims  in  due  time,  and  to  exclude  any  who  shall 
fail  to  make  the  existence  of  their  claims  known  to  the  trustees  before 
the  trust  is  wound  up.  For  these  purposes,  the  trustees  are  taken  bound 
to  assume  into  the  benefit  of  the  trust  all  creditors  of  the  truster  in  debts 
due  at  its  date,  provided  they  shall  produce  their  grounds  of  debt  during 
the  subsistence  of  the  trust.  The  creditors,  as  we  shall  see,  are  not 
bound  to  acquiesce  in  the  trust,  unless  they  think  fit  On  the  other 
hand,  the  trustees  are  not  bound  to  keep  up  the  trust,  or  to  hold  the 
estate  for  creditors  who  neither  claim  nor  produce  their  grounds  of  debt 
whilst  the  trust  subsists.  Where,  however,  a  tslaim  is  known,  or  even 
supposed  to  exist,  the  trustees  should  use  their  utmost  endeavours  to  get 
the  claim  and  grounds  of  debt  produced,  and  should  make  provision  for 
meeting  the  claim,  until  they  can  foreclose  the  party  neglecting  to  come 
forward  by  some  judicial  or  other  proceedings. 

The  trust-deed  further  provides,  that,  on  the  one  hand,  enumeration 
of  the  debts  contained  in  it  shall  not  import  that  the  debts  are  due,  if 
they  are  not  otherwise  instructed;  and,  on  the  other  hand,  that  the 
creditors'  acquiescence  in  the  trust  shall  not  import  that  no  more  is  due 
to  them  than  is  specified.  The  trust  is  for  the  benefit  of  the  creditors, 
according  to  their  just  and  true  rights ;  but  the  trust-deed  is  not  intended 
to  operate  as  a  voucher  or  instruction  of  such  debts  independently 
of  the  ordinary  and  proper  vouchers,  which  the  trust-deed  nowise 
supersedes. 
Pownis  OF  The  truster  after  having  thus  conveyed  the  estate,  and  declared  the 

purposes  of  the  conveyance,  proceeds  to  specify  the  powers  conferred  on 
the  trustees,  and  which  will  be  exercised  by  them  with  or  without  his 
concurrence,  according  as  the  estate  is  solvent  or  insolvent.  These 
powers  will  vaiy  according  to  the  nature  of  the  estate  conveyed.^ 

The  objects  of  the  powers  generally  may  be  classified  as  embracing — 

1.  The  management  and  preservation  of  the  estate, — in  connection 
with  which  there  will  generally  be  power  to  name  factors  and  agents ; 
to  raise  and  defend  actions  in  Courts  of  Law ;  and  to  settle  claims  and 
questions  with  third  parties  by  compromise  or  submission. 

2.  The  recovery  of  the  yearly  fruits  and  profits, — in  which  depart- 

^  The  powers  and  privileges  conferred  npon  tmstees  by  the  Tmsts  Act  of  1S67 
apply  only  in  cases  of  gratuitous  tmsts ;  Mackenzie,  2S  May  1872,  10  Macph.  749. 
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ment  will  be  intioduced  power  to  grant  leases  and  enter  vassals :  in 
some  cases  to  work  minerals  and  to  cut  woods.  But  the  working  of 
minerals  is  so  much  of  a  speculation  as  seldom  to  be  allowed  to  trustees 
for  creditors.  If  the  lands  are  to  be  sold,  the  woods  will  generally  be 
sold  with  the  lands,  leaving  the  purchaser  to  cut  them  or  not  as  he  thinks 
fitw  If  the  lands  do  not  require  to  be  sold,  the  truster  will,  in  most  cases, 
stipulate  for  his  consent  as  requisite  before  any  wood  is  cut. 

3.  The  realising  of  capital  by  sales  is  the  last  general  object  toPowiROFSAui. 
which  the  powera  are  directed ;  and  the  power  should  be  such  as  to 
enable  the  trustees,  with  or  without  the  consent  of  the  truster,  accord- 
ing as  the  nature  of  the  trust  requires,  to  give  purchasers  a  clear  and 
undoubted  title.     For  this  purpose,  the  exercise  of  the  power  should  be 
in  the  absolute  discretion  of  the  trustees,  with  or  without  consent  of  the 
truster.      The  grant  of  the  powera  should  not  be  qualified  with  any 
words  implying  that  the  powera  shall  be  exercised  only  if  necessary ; 
ftnd  it  is  usual  and  right  to  declare  not  only  that  the  purchaser  shall 
have  no  concern  with  the  application  of  the  price  of  the  lands  or  other 
subjects  which  he  purchases,  but  that,  upon  payment  of  the  price,  any 
security  created  by  the  trust-deed  in  favour  of  the  creditora  shall  be 
evacuated,  so  far  as  it  affects  such  lands  or  other  subjects. 

Trust-deeds  sometimes  contain  power  to  the  trustees  to  borrow  a^owBRTo 

BORROW 

sum  of  money,  of  limited  or  specified  amount,  for  trust-purposes.  But, 
as  a  general  rule,  no  such  power  ought  to  be  given  in  the  case  of  an 
insolvent  estate,  lest  it  be  employed  so  as  to  operate  a  preference  of 
one  creditor  over  another.  The  creditor  lending  money  to  trustees  for 
trust-purposes  would,  of  courae,  be  preferable  to  those  for  whom  the 
trustees  act ;  and,  unless  the  money  borrowed  were  employed  in  paying 
a  dividend  to  all  the  unsecured  creditora,  those  who  received  no  part  of 
it  would  be  prejudiced.  The  power,  therefore,  if  given  in  connection 
with  an  insolvent  estate,  should  be  carefully  qualified  as  to  the  purposes 
to  which  the  money  may  be  applied ;  the  lender,  of  courae,  having  no 
concern  with  these  purposes,  but  being  fully  secured  by  the  bond  or 
other  security  granted  by  the  trustees. 

Some  trust-deeds  will  appoint  a  committee  of  advice,  or  give 
authority  to  the  creditora  to  name  such  committee, — the  membera  of 
the  committee  having  power  to  control  the  trustees'  administration,  audit 
their  accounts,  settle  the  amount  of  their  remuneration,  and  discharge 
them.  And  in  insolvent  trusts  there  will  be  a  power  to  the  majority  of 
the  creditora  in  number  and  value  to  remove  the  trustee — (in  such  cases 
one  trustee  only  being  usually  named) ;  power  to  the  trustees  to  resign, 
upon  due  notice  to  the  parties  who  have  to  name  their  successor,  so  that 
the  trust-management  may  not  be  in  abeyance ;  and  a  declaration  that, 
although  all  the  trustees  shall  successively  fail  to  accept,  or  shall  resign 
and  denude,  or  shall  die  or  be  removed,  the  trust  shall  notwithstanding 
subsist  as  a  security  to  the  creditors  over  the  trust- estate. 

We  have,  lastly,  clauses  providing  that  the  trustees  shall  not  be 
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liable  for  omissions^  nor  for  factors,  eta, — ^which  are  similar  in  their 
structure  to  clauses  of  the  same  nature  usually  expressed  in  testa- 
mentary trust-deeds ;  and  I  need  only  say  here,  that  whilst  such  clauses 
will  not,  in  any  case,  absolutely  protect  trustees  against  all  omissions 
and  irregularities,  they  will  afford  much  less  protection  in  the  case  of 
trustees  for  creditors,  especially  if  receiving  remuneration  for  their 
services,  than  in  the  case  of  testamentary  trustees  acting  gratuitously. 

The  trust-deed  will  contain  the  'clauses  appropriate  to  it  as  a  con- 
veyance of  lands ;  no  obligation  to  infeft,  or  precept  of  sasine,^  being  now 
required  as  to  feudal  subjects ;  and  no  obligation  to  infeft,  or  procuratory 
of  resignation  as  to  burgage.  The  right  of  the  trustee  will  be  made  real, 
and,  if  necessary,  completed  by  entry  with  the  superior  in  feudal  sub- 
jects,b  exactly  as  in  the  ordinary  case  of  the  conveyance  of  lands  to  a 
new  proprietor  absolutely.  In  like  manner,  the  right  to  debts  conveyed 
will  be  completed  by  intimation  to  the  debtor ;  and  so  with  other  subjects. 
In  each  case  the  right  of  the  trustee  will  be  completed  according  to  the 
nature  of  the  subject  conveyed,  just  as  if  he  had  been  absolute  proprietor. 
Dkbd  of  The  trust-deed,  being  granted  by  the  truster  alone,  imposes  no  obli- 

gation on  the  creditors  for  whose  behoof  it  is  granted,  unless  they  accede 
to,  or  acquiesce  in,  the  arrangements  which  it  proposes.  It  is  a  species 
of  offer  to  them,  which  they  may  accept  or  not  as  they  please.  There 
ought,  accordingly,  to  be  framed,  in  connection  with  such  deeds,  a 
relative  Deed  of  Accession  and  Submission,  to  be  executed  by  the  credi- 
tors if  they  acquiesce.  By  this  deed,  the  creditors,  on  the  recital  of  the 
trust-deed,  accede  to  and  ratify  it;  and  they  usually  submit  to  the 
trustees,  if  professional  men,  or  to  some  other  persons  named  as  referees, 
all  claims  they  have  on  the  truster,  giving  such  referees  power  to  settle 
the  order  of  their  ranking  and  preference  as  claimants  on  the  estate. 

The  acceding  creditors  then  engage  to  supersede  diligence  against 
the  truster  and  his  estate,  unless  non-acceding  creditors  shall  do  dili- 
gence, in  which  case  the  acceding  creditors  reserve  power  to  do  like- 
wise for  their  own  protection ;  at  the  same  time,  they  give  the  trustees 
power  to  discuss  and  settle  questions  with  non-acceding  creditors,  and 
to  contest  alleged  preferences,  if  any,  and  to  sue  and  defend  in  actions 
with  them. 

The  deed  of  accession  may  further  settle  the  yearly  allowance,  if 
any,  to  be  made  to  the  truster  during  the  subsistence  of  the  trust,  and 
generally  may  be  employed  to  supply  omissions,  if  any,  in  the  pro- 
visions of  the  trust-deed ;  or  to  alter  its  purposes  or  provisions,  where 
supplement  or  alteration  is  necessary;  the  truster  being,  of  course,  a 
party  to  the  deed  of  accession,  in  cases  where  it  alters  the  arrangements 
proposed  by  him  in  the  trust-deed. 


*  Or  procuratory  or  dauae  of  resignation — Act  of  1874. 

b  Ko  charter  or  writ  from  the  superior  is  now  neoesaary  or  competent  in  such  a 
case. — Sect.  4  of  the  Act  of  1874,  see  tupra^  p.  693,  note. 
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The  trustees,  when  fully  vested  in  the  estate,  become  accountable 
for  their  introniissions  to  the  creditors  claiming  under  the  trust.^  And, 
if  the  trust  includes  lands  held  in  feu-farm,  the  trustees,  by  making  up 
their  titles  to  such  lands,  and  drawing  the  rents,  adopt  the  feu,  and 
become  personally  liable  for  the  feu-duty, — ^with  relief,  of  course,  against 
the  trust-estate,  which  is  the  proper  debtor.^  They  are,  however,  pro- 
prietors, though  only  in  trust,  and  can  exercise  such  rights  of  owner- 
ship as  are  not  inconsistent  with  the  qualified  nature  of  their  right. 
For  example,  they  can  sue  actions  of  declarator  of  non-entry  against 
the  heirs  or  others  in  right  of  deceased  vassals  in  lands  held  of  them  as 
sapeiiors,  though  their  right  of  superiority  arises  only  under  the  trust- 
deed.'  And  when  the  trust-deed  contained  power  of  sale  for  payment 
of  the  truster's  debts,  for  great  part  of  which  the  trustee  was  personally 
liable,  the  trustee  was  held  not  bound  to  postpone  a  sale,  on  a  mere 
intimation  that  the  truster  was  to  put  an  end  to  the  trust  by  relieving 
him  of  his  obligations ;  the  truster  showing  no  means  whereby  he  could 
accomplish  this.^ 

It  is  stated  by  Erskine,^  that  the  conveyance  of  land  to  trustees  for  debts  not 
behoof  of  creditors  makes  the  debts  due  to  them  heritable,  though,  JJ^^g^^™'^". 
previously  to  the  trust,  such  debts  were  moveable.  This  doctrine  has  vbtanoe  of 
been  corrected  by  Lord  Ivory,  in  a  note ;  and  it  has  now  been  decided 
that  debts  due  on  personal  bonds  remain  moveable,  though  they  have 
been  secured  by  a  conveyance  of  lands  to  trustees  for  more  than  forty 
years.^  This  is  a  matter  which  will  be  regulated  by  the  intention  of 
the  parties  as  shown  in  the  deed  or  deeda  At  least,  if  the  deeds  show 
clearly  the  intention  to  make  the  creditors'  claims  real  burdens,  effect 
will  be  given  to  such  intention.  But,  in  the  general  case,  the  right  of 
the  creditor  is  not  of  the  nature  of  a  special  security  over  the  lands,  for 
payment  of  his  debt,  but  simply  a  right  to  call  the  trustees  to  account ; 
and  such  right  is  attachable  by  the  creditors  of  the  creditors,  by  the 
diligence  of  arrestment, — a  diligence  competent  only  with  reference  to 
personal  estate.^  But,  though  the  general  rule  is  that  the  debts  remain 
moveable,  notwithstanding  the  conveyance  of  land  to  trustees  for  their 
s^urity,  the  debts  may  be  made  heritable,  if  the  conveyance  is  to  the 
creditor  or  creditors  by  name,  and  expressly  for  security  of  their  debts, 
with  specification  of  the  amount ;  or  if  the  conveyance  is  so  conceived 
as  to  give  to  the  creditors,  with  their  own  concurrence,  real  rights  in  the 
estate,  not  merely  personal  claims  on  the  trustees.^      In  certain  cases, 

1  Duke  of  Hamilton's  Crediton  v.  Trus-  ^  Innes  v,  Innes,  IS  Dec.  1S28,  7  Sb. 

tees  of  the  Duchess,  24  November  1747,  206. 

M.   16,201  ;    aflSrmed   16  Jan.   1750,   1  ^  Erskine,  ii.  2.  15. 

Ciaigie  k  Stewart's  App.  447.  *  Hawkins  v.  Hawkins,  23  May  1843, 

*  Maiqnia  of  Abercom  v.   Grieve,   16  5  D.  1035. 

Dec.  1835,  14  Sh.  168.  '  Grierson    v.    Ramsay,    25    February 

*  Ker  V.  RoBseU,  7  Dea  1838, 1  D.  179.      1780,  M.  759. 

*  Although  the  debts  have  been  properly  constituted  real  burdens  in  the  trust  con- 
Teyance,  they  will  now  be  moveable  estate  in  the  persons  of  the  creditors. — Sect.  117 
of  the  Act  of  1868,  and  sect.  30  of  the  Act  of  1874. 
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where  a  trust-deed  thus  comes  in  the  place  of  a  bond  and  disposition  in 
security  in  favour  of  the>creditors,  the  trust-deed  is  liable  in  mortgage 
stamp-duty.* 

The  acceding  creditors  are  barred  from  taking  separate  measures, 
except  so  far  as  power  to  do  so  is  reserved  to  them  in  the  deed  of  trust 
or  accession.  They  have  become  parties  to  an  arrangement  with  which 
such  measures  are  inconsisteut ;  and  a  creditor  is  not  allowed  to  take 
separate  measures  although  the  trustee  shall  have  died ;  at  least,  if  there 
be  a  power  to  the  creditors  to  elect  a  new  trustee  in  room  of  the  one  who 
has  died.^ 

When  the  purposes  of  the  trust  are  fulfilled,  the  trustees  are  bound 
to  account  to  the  truster,  or  his  representatives,  for  their  intromissions 
and  management ;  and,  on  obtaining  a  valid  discharge  and  exoneration, 
to  denude  of  the  estate,  so  far  as  still  in  their  hands,  in  favour  of  the 
truster,  or  his  representatives.  And  if  the  estate  consists  of  lands 
which  belonged  to  the  truster,  and  were  conveyed  to  the  trustees  for  bis 
creditors,  the  truster's  original  right  remains  in  him.  The  trust  merely 
created  a  burden  on  his  right ;  and,  on  fulfilment  of  the  purposes,  the 
burden  is  extinguished,  and  the  lauds  are  at  his  free  disposal,  just  as  if 
he  had  granted  a  bond  and  disposition  in  security  to  a  creditor,  and  had 
paid  and  obtained  a  discharge  of  the  debt'  ^ 


CHAPTER  II. 


Sbqubbtba-  I  NOW  take  the  case  of  the  judicial  transfer  of  lands  arising  by 

Sequestration  of  the  debtor  under  the  Bankrupt  Act  of  1856,*  which 
repealed  former  Bankrupt  Acts,  except  as  regards  acts  and  deeds  prior 
to  its  operation,  and  re-enacted  many  of  their  provisions.     By  the  Act 

LiviHo  DKBTOB.  of  1856,  sequcstratiou  may  be  awarded  of  the  estatp  of  any  living  debtor, 

subject  to  the  jurisdiction  of  the  Supreme  Courts  of  Scotland.  An  in- 
solvent Englishman,  without  any  home  in  England,  came  to  Scotland 


1  Sect.  105  of  the  Stamp  Act  1870,  33 
&  34  Vict  cap.  97. 

'  liittlejohn  v,  Hamilton,  11  Jan.  1833, 
11  Sh.  701  ;  reversed  18  March  1836,  2 
Sh.  k  M*L.  App.  355. 


'  Campbell  v.  Common  Agent  in  Edder- 
line  Ranking,  14  Jan.  1801,  M.  App. 
Adjadication,  11 ;  McMillan  v.  CampbeU, 
4  March  1831,  9  Sh.  651  ;  affirmed  14 
Aug.  1834,  7  Wil.  &  Sh.  App.  441. 

*  19  &  20  Vict  cap.  79. 


^  His  heir  must  make  up  a  feudal  title  to  the  lands  as  if  the  trust  did  not  exist  A 
conveyance  from  the  trustees  will  not  vest  him  in  them. — Gilmonr  o.  Gilmonr,  3  July 
1873,  11  Macph.  835. 

The  question  whether  a  split  between  superiority  and  property  was  created  by 
trustees*  infeftment  on  a  trust-disposition  for  creditors  with  a  double  manner  of  hold- 
ing formed  the  subject  of  considerable  discussion  in  Court,  in  the  case  of  Williams  and 
James  v.  Maclaine's  Trustees,  20  January  1 872,  10  Macph.  362,  but  the  case  contained 
specialties  which  enabled  the  majority  of  the  Court  to  assoilzie  the  defenders  without 
deciding  that  point 
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for  the  purpose  of  obtaining  sequestration,  and  resided  there  in  a  country 
town  for  forty  day&      He  had  no  estate,  and  only  one  creditor,  whose 
debt  was  secured ;  but  he  was  found  to  be  subject  to  the  jurisdiction  of 
the  Supreme  Court  of  Scotland,  in  the  sense  of  the  Act,  rcUione  domi- 
cilii}   In  order  to  prevent  the  abuse  of  the  Act  of  1856,  in  cases  to 
which  it  really  was  never  intended  to  apply,  the  Bankruptcy  Amend- 
ment (Scotland)  Act  1860^  was  passed    This  Act,  by  sect  2,  gives  the 
Court  of  Session,  or  Lord  Ordinary,  power  to  recal  the  sequestration, 
if— upon  a  summary  petition  by  the  Accountant  in  Bankruptcy,  or 
bj  any  creditor,  or  person  interested,  at  any  time  within  three  months 
after  the  date  of  the  sequestration,  and  after  such  inquiry  as  the  Court 
or  Lord  Ordinary  shall  think  fit, — it  shall  appear  that  a  majority  of  the 
creditors  in  nimiber  and  valae  reside  in  England  or  Ireland,  and  that, 
bom  the  situation  of  the  property  of  the  bankrupt,  or  other  causes,  his 
estate  ought  to  be  distributed  among  the  creditors  under  the  bankruptcy 
or  insolv^icy  laws  of  England  or  Ireland.' 

Sequestration  may  be  awarded  also  in  the  case  of  a  deceased  debtor,  dbcsased 
who,  at  the  date  of  his  death,  was  subject  to  the  jurisdiction  of  the  ^*^®'^^- 
Supreme  Courts  of  Scotland. 

The  award  proceeds  on  petition  to  the  Court  of  Session,  or  to  the  How  skqueb- 
9ieii£f  of  any  county  in  which  the  debtor,  for  the  year  preceding  the  ^J^JJ^^ 
date  of  the  petition,  resided  or  carried  on  business.  The  petition,  in  the 
case  of  a  living  debtor,  may  be  at  his  own  instance,  with  concurrence  of 
a  creditor,  or  creditors,  in  debts  of  a  specified  amount,  or  at  the  instance  of 
creditors  alone,  where  the  debtor  is  notour  bankrupt,  and  in  certain  other 
cases.  When  the  debtor  is  deceased,  the  petition  may  be  at  the  instance 
of  a  person  to  whom  he  had  granted  a  mandate  to  apply  for  sequestra- 
tion, or  of  a  creditor,  or  creditors,  qualified  as  expressed  in  the  Act. 

The  sequestration  is  declared  (sects.  107  &  108)  to  be,  as  at  its  date,  its  effect 
equivalent  to  a  decree  of  adjudication,  that  is,  a  conveyance  by  the  Jl^^i^* 
Court,  of  the  heritable  estate  of  the  bankrupt  for  payment  of  all  his  bstatb. 
debts,  principal  and  interest,  accumulated  as  at  that  date ;  and  to  ah 
arrestment  in  execution  (that  is,  on  a  liquid  ground  of  debt,  and  with 
a  view  to  immediate  payment  or  transfer  of  the  arrested  funds),  and 
decree  of  furthcoming,  and  to  an  executed  or  completed  poinding ;  in 
other  words,  to  completed  diligence  against  the  debtor's  whole  estate 
real  and  personal,  operating  the  immediate  transfer  thereof  to  the 
trustee  for  the  creditors. 

An  abbreviate  of  the  petition  ia  appointed  to  be  recorded  in  the  abbrkviatb  of 
Begister  of  Inhibitions  before  expiry  of  the  second  lawful  day  after  the  ^"rdk^  "' 
date  of  the  first  interlocutor  or  deUvercmce.      In  the  case  of  a  deceased 
debtor,  this  provision  is  sometimes  overlooked ;  because,  generally,  there 

^  Joel  V.  Gill,  10  June  1S59, 21  B.  929.      in  the  case  of  Brandon  v.  Stephens,  9  Jan. 
*  23  k  24  VicL  cap.  33,  sect  2.  1861,  24  D.  263,  and  Moses  v.  Gi£foTd,  12 

'  This  power  was  exercised  by  the  Court      July  1866,  38  Scot  Jur.  537.^ 

A  Also  in  Cooper  v.  Baillie,  etc.,  23  Jan.  1878,  5  R.  664. 
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can  be  no  sequestration  in  such  case  for  some  time  after  the  petition 

is  presented,  and  the  first  deliverance  obtained.      But  the  necessity  to 

record  within  two  days  is  the  same  in  all  cases. 

Trubteb  and  After  sequestration  is  awarded,  the  creditors  meet  to  elect  a  trustee, 

ooMMusioxBBs.  ^^  trustces  in  succession  (sect  68),  and  three  commissioners  who  must 

be  either  creditors,  or  mandatories  of  creditors,  if  there  be  so  many 
creditors  who  have  claimed  (sects.  76  &  76).  As  regards  the  parties 
who  can  be  elected  to  the  office  of  trustee,  or  commissioner,  the  Act 
declares  the  bankrupt  himself  disqualified ;  likewise  any  person  conjunct 
or  confident  with  him,  or  who  holds  an  interest  opposed  to  that  of  the 
general  body  of  the  creditors,  or  who  is  not  resident  within  the  jurisdic- 
tion of  the  Court  of  Session. 

After  the  election  of  trustee  takes  place,  the  Sheriff,  whose  judg- 
ment on  this  point  is  final,  declares  the  party  or  parties,  chosen  by  the 
creditors,  to  be  trustee  or  trustees  in  succession  (sects.  69-71);  and, 
on  caution  being  found  (sect.  73),  which  may  be  by  the  bond  of  a 
guarantee  company,  as  well  as  of  a  private  cautioner,  the  Sheriff  con- 
^OT^2^  firms  the  election,  and  the  Sheriff-Clerk  issues  an  act  and  warrant 

WABBAHT  OP     (Schedulc  D)  in  favour  of  the  trustee,  expressing  that  the  confirmation 

CONPIRMATIOir.    }•  _  /  _,  _  ,,*,  iM»  i-ii 

has  taken  place,  and  that  the  whole  of  the  estates  and  effects,  heritable 
and  moveable,  real  and  personal,  wherever  situated,  of  the  bankrupt, 
are  transferred  and  belong  to  the  trustee  for  the  creditors,  in  terms  of 
the  Statute ;  and  that  the  trustee  has  full  right  and  power  to  sue  for  and 
recover  all  estates,  effects,  debts,  and  sums  of  money  belonging  to  the 
bankrupt. 
effict  of  act  ^he  act  and  warrant  of  the  Sheriff,  when  he  confirms  the  trustee's 
AND  wAjutAKT.  elcctiou,  Is  the  deed  of  conveyance,  so  to  speak,  in  favour  of  the  trustee, 

and  is,  by  sect  73,  declared  to  be  an  effectual  title  to  the  trustee  to  per- 
form the  duties  imposed  on  him,  and  to  be  the  evidence  of  his  right  to 
the  sequestrated  estate  for  the  purposes  of  the  Statute,  which,  in  the 
same  section,  contains  the  following  very  important  enactment  as  to  the 
mode  of  authenticating  the  act  and  warrant  for  use  out  of  Scotland : 
'  A  copy  of  such  act  and  warrant  in  favour  of  the  trustee,  purporting 
'  to  be  certified  by  the  Sheriff-Clerk,  and  to  be  authenticated  by  one  of 
'  the  Judges  of  the  Court  of  Session,  shall  be  received  in  all  Courts  and 
'  places  within  England,  Ireland,  and  her  Majesty's  other  dominions  as 
'  primd  facie  evidence  of  the  title  of  the  trustee,  without  proof  of  the 
'  authenticity  of  the  signatures  or  of  the  official  character  of  the  persons 
'  signing,  and  shall  entitle  the  trustee  to  recover  any  property  belonging 
'  or  debt  due  to  the  bankrupt,  and  to  maintain  actions  in  the  same  way  as 
'  the  bankrupt  might  have  done  if  his  estate  had  not  been  sequestrated/ 
The  Statute,  moreover,  is  very  specific  as  to  the  effect  of  the  act  and 
warrant  as  operating  the  transfer  of  the  bankrupt's  estate  to  the  trustee. 
The  act  and  warrant  is  declared  (sect  102)  '  ipso  jure  to  transfer  to  and 
'  vest  in  the  trustee,  or  any  succeeding  trustee,  for  behoof  of  the  credi- 
'  tors,  absolutely  and  irredeemably,  as  at  the  date  of  the  sequestration, 
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'  vith  all  light,  title,  and  interest,  the  whole  property  of  the  debtor/  effbot  of  act 
to  the  effect  therein  set  forth ;  and  particularly,  '  The  moveable  estate  ^^  ^^^'^' 
*  and  effects  of  the  bankrupt,  wherever  situated,  so  far  as  attachable  for  ^  mwards 

-   _  _  *  MOTEABLB 

'  debt,  to  the  same  effect  as  if  actual  delivery  or  possession  had  been  estate. 
'  obtained,  or  intimation  made  at  that  date,  subject  always  to  such  pre- 
'  feiable  securities  as  existed  at  the  date  of  the  sequestration,  and  are 
'  not  null  or  reducible/ 

As  r^ards  the  heritable  estate,  the  effect  of  the  act  and  warrant  is  As  rboards 
dedaied,  by  the  same  section,  to  be  the  same  '  as  if  a  decree  of  adjudi-  ^^^^ 
'  cation  in  implement  of  sale,  as  well  as  a  decree  of  adjudication  for 
'  payment  and  in  security  of  debt,  subject  to  no  legal  reversion,  had 
'  been  pronounced  in  favour  of  the  trustee,  and  recorded  at  the  date  of 
'  the  sequestration,  and  as  if  a  poinding  of  the  ground  had  then  been 
'  executed,  subject  always  to  such  preferable  securities  as  existed  at 
'  the  date  of  the  sequestration,  and  are  not  null  and  reducible,  and  the 
'  creditors'  right  to  poind  the  ground,'  as  afterwards  provided  in  the 
Act ;  and  the  right  of  the  trustee  is  not  to  be  challengeable  on  the 
ground  of  any  prior  inhibition, — saving  the  effect  of  the  inhibition  in 
the  ranking  of  the  creditors,  on  the  estata  The  act  and  warrant  also 
vests  in  the  trustee  all  real  estate  of  the  bankrupt,  situated  in  England, 
Ireland,  or  in  any  of  her  Majesty's  dominions,  and  all  interest  of  the 
bankrupt  therein. 

As  regards  the  decrees  and  other  procedure  to  which  the  sequestra- 
tion  and  act  and  warrant  of  confirmation  are  by  the  Act  declared  equi- 
valent, the  following  summary  explanations  may  be  given : — 

1.  The  decree  of  adjudication  in  implement  of  sale  is  an  absolute 
judicial  disposition,  equivalent  to  the  conveyance  of  lands  by  the 
proprietor  to  a  purchaser. 

2.  The  ordinary  decree  of  adjudication  for  debt  is  a  similar  disposi- 
tion, in  payment  and  security  of  debt,  subject  to  the  debtor's  right  of 
reversion  or  redemption  on  payment  of  the  debt  within  ten  years; 
but,  by  the  Act,  the  bankrupt's  right  of  reversion  is  expressly  excluded. 
This,  therefore,  is  an  absolute  judicial  disposition  in  another  form. 

3.  The  poinding  of  the  ground  is  a  diligence  by  which  a  heritable 
creditor  can  attach  and  realise,  towards  payment  of  his  debt,  his  debtor's 
moveables  situated  on  the  ground  of  the  lands  held  in  security. 

4.  The  arrestment  in  execution,  followed  by  decree  of  furthcoming, 
to  which  the  sequestration  is  declared  equivalent,^  operates  the  com- 
plete l^al  transfer  to  the  arrester  of  the  personal  estate,  liable  to  and 
comprehended  in  such  diligence,  in  the  same  way  as  delivery  of  corporeal 
moveables,  or  an  assignation  of  debt  followed  by  intimation. 

All  these  rights  are  united  in  the  title  of  the  trustee  under  the  rights  of 
sequestration*     But  the  transfer  to  the  trustee  is  to  have  no  effect  upon  I^'othkhs 
the  rights  of  the  superior  of  feudaV subjects,  nor  upon  any  question  of  »"s»R^*^« 
succession  between  the  heir  and  executor  of  any  creditor  claiming  in  the 

'  See  aupra,  p.  809. 


812  LECTURES  ON  CONYEYANCINO.     [be.  iil  tit.  hi. 

Rights  sequestration,  nor  upon  the  rights  of  the  creditors  of  the  debtor's 

RESBR^BD.        ancestor,  except  that  it  operates  in  their  favour  as  complete  diligence, 

— and,  if  any  part  of  the  bankrupt's  estate  is  held  under  an  entail, 

or  by  a  title  otherwise  limited,  the  trustee's  right  is  efTectual  only 

to  the  extent  of  the  bankrupt's  interest    The  protected  rights  of  the 

supBRioB*8.       superior  are  his  feu-duties  and  casualties,  and,  generally,  his  interest  in 

the  sequestrated  property  feudally  held  of  him.    The  trustee,  if  he  takes 
such  property,  adopts  it  subject  to  all  these  rights. 
Hbibs'and  III  reference  to  the  rights  of  succession  of  the  heirs 'and  executors 

?f fS^^'  ^^  of  the  creditors,  we  have  seen  that  the  creation  of  a  private  trust,  for 

CBBDITOBS.  '^  ' 

behoof  of  creditors,  does  not,  in  the  general  case,  make  heritable  the 
debts  which  were  previously  personal;^  and,  on  the  same  principle, 
sequestration,  which  is  a  judicial  trust-conveyance  of  the  estate  of  the 
debtor,  is  to  have  no  effect  on  the  rights  of  the  heirs  and  executors  of  the 
ancbstors'  creditors.  Neither  are  the  rights  of  ancestors'  creditors  (that  is,  of  the 
CBBDIT0R8 .       crcditors  of  the  bankrupt's  ancestors)  to  be  prejudiced.    This  provision 

has  reference  to  the  preferable  claim  which  such  creditors  have  over  the 
creditors  of  their  debtor^s  heir,  upon  the  ancestor's  estate,  for  year  and 
day  after  the  ancestor's  death  Such  preferable  claim  is  to  subsist,  as 
affecting  estate  to  which  the  bankrupt  has  succeeded  as  heir  of  any  of 
his  ancestors  within  year  and  day  prior  to  the  sequestration.  The 
ancestor's  estate,  however,  is  not  excluded  from  the  sequestration.  The 
trustee  takes  it  for  behoof  of  the  bankrupt's  or  heir's  creditors,  subject  to 
the  preferable  claims  of  the  ancestor's  creditors ;  and  the  sequestration 
operates  as  completed  diligence  over  such  estate  in  favour  of  the  ances- 
tor's creditors,  thus  securing  to  them  their  preferenca 

The  Act  (sect.  103)  declares  that  estate  coming  to  the  bankrupt  after 
the  sequestration,  and  before  he  is  discharged,  shall  ipso  jure  fall  under 
the  sequestration ;  and  that  the  fuU  right  and  interest  of  the  bankrupt 
therein  shall  be  held  as  transferred  to  and  vested  in  the  trustee,  as  at 
the  date  of  the  acquisition  or  succession,  for  the  purposes  of  the  Act 
And,  on  application  to  the  Lord  Ordinary,  such  estate  will  be  declared 
to  be  vested  in  the  trustee  accordingly.  And  if,  m  the  case  of  a  deceased 
debtor,  titles  have  been  made  up  by  the  heir  prior  to  the  sequestration, 
the  trustee  has  power  (sect  106)  to  obtain  a  title  by  petition  to  the  Lord 
Ordinary,  and  act  and  warrant  thereon,  which,  when  obtained,  is  equiva- 
lent (as  to  such  estate)  to  the  act  and  warrant  in  favour  of  the  trustee 
in  the  ordinary  case  An  abbreviate  of  the  petition,  and  deliverance 
thereon,  must  be  registered  in  the  Begister  of  Inhibitions ;  and  the  act 
and  warrant  must  be  registered  in  the  Register  of  Adjudications. 
CotfPLBTioN  OP  The  act  and  warrant  in  favour  of  the  trustee,  however,  is  equivaleDt, 
Tm.?To"  ^  ^^®  ^^^®  ^^  heritable  estate,  only  to  a  conveyance.  It  does  not,  of 
HBBiTAOK.  itself,  confer  on  the  trustee  a  real  title  to  the  heritable  estate, — only  a 
personal  right  But  the  trustee  can  make  up  a  feudal  titie  if  he  thinks 
proper.     For  that  purpose  the  bankrupt  is  appointed  by  sect  105,  if 

1  Snpt-a^  p.  807. 
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required,  to  grant  all  deeds  necessary  for  recovering  his  property,  and  Complbtiovof 
feudally  vesting  his  heritable  estate  in  the  trustee  for  the  purposes  of  to  H^Rn^AOE. 
the  Act.  And,  if  the  bankrupt's  title  has  not  been  eoi»pleted,  the  trustee 
may  complete  titles  in  his  own  person,  or  in  the  person  of  the  bank- 
rupt ;  superiors  being  bound,  if  required,  to  enter  the  trustee,  or  the 
purdiaser  from  him,  in  terms  of  law.^  The  trustee,  moreoyer,  may, 
▼ithout  making  up  a  feudal  title,  and  without  concurrence  of  the  bank- 
rupt, grant  conveyances  of  the  heritable  estate  with  such  procuratories, 
precepts,  or  other  warrants,  as  the  bankrupt  might  competently  have 
granted ;  which  conveyances  are  as  effectusd  to  the  purchaser  as  if  they 
had  been  granted  by  the  bankrupt,  with  concurrence  of  the  trustee,  and 
will  not  be  affected  by  any  inhibition  against  the  bankrupt ;  reserviug 
the  efifect  of  such  inhibition  in- the  ranking  of  the  creditors. 

The  principle  on  which  the  trustee  is  thus  entitled,  without  having 
first  established  a  title  in  his  own  person,  to  grant  conveyances,  which 
transfer  not  merely  his  own  personal  right,  but  the  real  right  as 
standing  in  the  person  of  the  bankrupt,  is  very  similar  to  that 
applicable  in  the  case  of  a  commissioner.  The  Act  of  Parliament  gives 
the  trustee  an  irrevocable  commission ;  and  all  deeds  by  the  bankrupt, 
after  the  sequestration,  being  declared  null  (sect.  Ill),  it  often  happens 
that  the  trustee  does  not  require  to  make  up  any  feudal  title.  But  the 
Act  does  not  prevent  parties,  who  prior  to  the  sequestration  have 
obtained  a  conveyance  or  security  from  the  bankrupt,  which  has  not 
been  made  real,  from  rendering  their  rights  real  after  the  sequestration, 
in  due  form  of  law.  For  example,  a  heritable  creditor  may  not  have 
recorded  his  bond,  or  he  may  have  recorded  it  imperfectly.  In  such 
cases  the  trustee,  if  he  shall  first  make  his  right  real,  will  exclude  the 
creditor  from  his  preference;  and,  wherever  the  completion  of  an 
imperfect  right  is  apprehended,  the  trustee  should  make  his  own  right 
real  without  delay.  When  he  has  to  do  so,  and  assuming  that  the 
bankrupt's  own  title  was  completed,  the  trustee  can,  as  we  have  already 
observed,  obtain  a  conveyance  from  the  bankrupt,  which,  when  regis- 
tered with  warrant  of  registration  thereon  in  the  appropriate  register 
of  sasines,  will  give  him  a  complete  real  right, — unless  in  the  case  of 
feudal  subjects  held  with  bh  a  me  holding  only,  as  to  which  confirma- 
tion from  the  superior  will  be  required.b  He  can  also  make  use  of  his 
act  and  warrant  of  confirmation  as  a  decree  of  adjudicatiou  in  imple- 
ment ;  and  thereupon,  if  the  lands  are  held  by  burgage  tenure,  he  can 
expede  and  record  an  instrument  of  sasine  in  his  favour,  more  hurgi, 
following  on  the  act  and  waiTant;^  or,  if  they  are  held  by  feudal  tenure, 
he  can,  in  virtue  of  the  act  and  warrant,  obtain  from  the  superior  a 
charter  of  adjudication,  which,  when  registered  or  followed  by  sasine. 


*  TIm  snperior's  interYention  is  now  UDnecessary  and  incompetent,  and  his  con- 
18  now  implied  in  the  registration  of  the  trustee's  or  purchaser's  title.— 
Sect  4  of  the  Act  of  1874. 
b  See  note  *,  next  page. 
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CoMPunoif      will  give  as  complete  a  title  as  was  held  by  the  bankrupt*    Under  the 
TmS!^"    *     Titles  Acts,^  he  can  expede  a  notarial  instrument,  setting  forth  his  act 

and  warrant,  and  specifying  the  lands  belonging  to  the  bankrupt  to 
which  a  title  is  to  be  completed,  and  the  title  by  which  they  were  held 
by  the  bankrupt ;  and,  on  recording  such  instrument  in  the  appropriate 
register  of  sasines,  he  will  be  in  the  same  position  as  if  the  bankrupt 
had  granted  in  his  favour  a  conveyance  of  the  lands  contained  in  the 
instrument,  and  he  had  expede  instrument  of  sasine  thereon;  but  where 
the  lands  are  held  by  feudal  tenure,  and  an  a  me  holding  only  is  autho- 
rised, the  superior's  confirmation  will  be  required,  in  order  to  make  the 
title  complete*    And  it  will  be  kept  in  view,  that  the  title  in  favour  of 
the  trustee, — whether  by  disposition  from  the  bankrupt,  or  by  act  and 
warrant  of  confirmation  and  notarial  instrument, — and  whether  as 
regards  feudal  or  burgage  subjects, — ^is  effectual  only  as  far  as  the  bank^ 
rupt  himself  has  a  title.    Thus,  it  does  not  supersede  the  necessity  of 
titles  being  made  up  to  lands  to  which  the  bankrupt  had  succeeded  as 
heir,  and  had  not  made  up  a  title,  before  the  sequestration.    The  trustee 
must  make  up  titles  to  such  lands,  deduced  from  the  person  in  whom 
they  were  last  vested,  and  to  whom  the  bankrupt  has  succeeded.     Such 
titles  can  be  either  in  the  trustee's  own  person,  or  in  the  person  of  the 
bankrupt ;  in  which  last  case  the  disposition  from  the  bankrupt,  or  the 
act  and  warrant,  transfers  them  from  the  bankrupt  to  the  trustea 
If  there  are  no  securities  depending  on  the  state  of  the  bankrupt's 
title,  it  is  of  no  consequence  to  the  general  body  of  creditors  whether 
the  trustee  shall  complete  titles  in  the  one  way  or  the  other.    But,  if 
there  are  securities  granted  by  the  bankrupt  over  the  estate  to  which  he 
has  not  made  up  titles,  then  it  is  the  duty  of  the  trustee  to  make  up 
titles  in  his  own  person ;  because  if  he  makes  up  titles  in  the  bank- 
rupt's person  he  will  validate  such  securities ;  whereas,  if  the  title  is  in 
his  own  person,  the  securities  will  remain  imperfect.    They  will  be  null 
and  reducible ;  and  the  fund  for  division  among  the  general  body  of  the 
creditors,  for  whom  especially  the  trustee  is  appointed  to  act,  will  be  in- 
creased to  the  extent  of  the  sums  contained  in  such  null  securities,  or  at 
least  to  the  extent  of  the  value  of  the  subjects  contained  in  such  securities. 
SALKOFxaTATB.       lu  rcalisiug  the  estate,  the  trustee  is  empowered  to  sell  by  public 
roup,  or  judicially.     In  the  former  case,  the  proceedings  will  be  con- 

^  21    &    22   Vict   cap.   76,   sect,   22,      23  k  24  Vict  cap.  143,  sect  15,  schedale 
schedule  (M)  as  to  feudal  subjects ;   and      (I)  as  to  burgage  subjects. 


Imprrfkct 
BCcuRrriBs. 


^  If  the  bankrupt's  title  has  been  completed,  the  mode  by  which  the  trustee  wiU 
now  make  up  a  feudal  title  to  the  lands,  whether  situated  within  burgh  or  not,  will  be 
either  to  obtain  a  disposition  from  the  bankrupt  and  record  it  in  the  appropriate 
register  of  sasines ;  or  to  expede  a  notarial  instrument  following  on  the  bankrupt's 
recorded  title,  and  the  act  and  warrant,  in  terms  of  the  25th  section  of  the  Act  of  1S6S, 
and  relative  Schedule  (0).  The  superior's  confirmation,  in  the  case  of  feudal  subjects, 
will  be  implied  in  the  recording. — Sect.  4  of  the  Act  of  1874.  Superiors  cannot  now 
grant  charters  of  adjudication,  hid.  The  title  to  lands  within  burgh  will  be  completed 
precisely  as  if  they  were  held  by  feudal  tenure,  but  wiU  be  recorded  in  the  burgh 
register  of  sasines  as  heretofore. — Sect.  25  of  Act  of  1874. 


CHAP.DL]  SEQUESTRATION.  815 

dacted  under  direction  of  the  trustee  and  commissioners ;  and  the  Salbofestatk. 
articles  of  roap  will  form  a  proper  part  of  the  title,  as  being  the  best 
mode  of  instructing  that  the  sale  was  by  roup ;  in  the  latter  case,  the 
proceedings  will  be  carried  on  in  the  Court  of  Session,  and  under  direc- 
tion of  the  Lords  of  Session,  as  in  other  cases  of  judicial  sale.  The 
trustee  can  also  sell  by  private  bargain  (sect.  115),  but,  in  that  way, 
'  only  with  concurrence  of  a  majority  of  the  creditors  in  number  and 
'  value,  and  of  the  heritable  creditors,  if  any,  and  of  the  Accountant  in 
'  fiankruptcy/ 

Creditors  holding  securities  over  the  estate  preferable  to  the  right  of 
the  trustee,  with  power  of  sale,  can  sell  in  terms  of  their  securities,  not- 
widistanding  the  sequestration ;  and  such  creditors  may  concur  with  the 
trustee  in  selling, — or  he  may  concur  with  them ;  and,  on  payment  of 
the  price  as  appointed  by  the  Act,  the  lands  sold  by  the  trustee,  with 
(incurrence  of  a  heritable  creditor,  are  declared  free  and  discharged  of 
the  security  of  the  consenting  creditor,  whether  satisfied  or  not,  and  of 
all  securities  postponed  to  the  security  of  such  creditor  (sects.  112,  113). 

The  trustee,  or  commissioners,  or  adjudger — by  which  I  understand  Who  cannot 
heritable  creditor, — selling,  cannot  purchase  (sect.  120);  and  a  purchase  ^^"°^"- 
in  name  of  a  third  party,  when  truly  for  behoof  of  the  trustee  himself,  is 
void.^  In  Brown's  case  the  purchase  was  made  in  name  of  the  trustee's 
son,  a  lad  of  sixteen  years  of  age,  residing  in  family  with  his  father,  and 
apparently  possessed  of  no  means  or  estate  of  his  own.  This  was  there- 
fore a  very  clear  case  against  allowing  the  purchase  to  stand ;  but  it  is 
sufficient  to  annul  the  purchase  of  part  of  a  sequestrated  estate,  that  it 
is  truly  made  for  the  trustee.  His  business  is  to  sell  for  the  best  price 
that  can  be  got ;  a  duty  which  he  cannot  fulfil  if  he  has  the  adverse 
interest  of  a  purchaser,  whose  object  is  to  acquire  the  subject  at  the 
lowest  price.  But  when  the  trustee  sells  publicly,  with  concurrence  of 
a  heritable  creditor,  that  creditor  may  validly  purchase,  in  terms  of  the 
120th  section  of  the  Statute ;  which  provides,  generally,  that  when  any 
heritable  estate  is  sold  publicly,  by  virtue  of  the  Act,' it  shall  be  lawful 
for  any  creditor  to  purchase.^ 

The  Act  provides  for  the  discharge  of  the  bankrupt,  either  upon  Dibcharor  op 
composition  (sect.  137),  in  which  case  the  estate,  so  far  as  unrealised,  falls  ^'*'^^^"- 
back  to  him ;  or  without  composition  (sect.  146),  in  which  case  the  estate 
remains  with  the  trustee,  till  realised  and  distributed  among  the  creditors. 

The  only  other  point  connected  with  the  Bankrupt  Act,  as  a  Con-  exemptiow 
veyancing  Statute,  to  which  I  think  it  necessary  to  call  your  attention,  '^o**  btamp- 
Ls,  that  by  sect  184  conveyances  and  various  other  writings,  relating 
solely  to  the  estate  belonging  to  the  bankrupt,  and  which,  after  execu- 
tion of  such  conveyances,  etc.,  shall  be  and  remain  the  property  of  the 
bankrupt,  for  behoof  of  the  creditors, — and  sundry  other  specified  docu- 
ments— are  exempt  from  all  stamp-duties,  or  other  Government  duty. 

I  Brown  V.  Burt^  23  Dec.  1S4S,  11  D.  ^  Gniicluhank    v,    WiUiams,   15    Feb. 

3^.  1849,  11  D.  614. 
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CHAPTER   III. 

Adjudication         I  NOW  proceed  to  explain  the  Adjudication  in  Implement, — a  form 
IN  nnuMBNT.   ^f  transfer  frequently  met  with  in  past  practice,  but  which  has  been 

generally  rendered  unnecessary  by  the  simple  forms  introduced  by  the 
Titles  Acts.  I  take  up  this  form  of  title  here,  because  it  partakes  of 
both  the  voluntary  and  the  judicial  transmission  in  its  composition,  and 
more  of  the  former  than  the  latter.  It  may  be  said  to  consist  of  two 
parts : — (1.)  The  obligation  to  convey,  voluntarily  granted,  but  not  con- 
taining in  itself  words  of  direct  conveyance,  and  so  not  giving  a  feudal 
title;  and  (2.)  The  judicial  conveyance,  which  gives  a  feudal  title  in 
implement  of  the  voluntary  obligation.  The  obligation,  which  is  the 
foundation  of  the  title,  is  voluntary.  The  completion  of  it  is  accom- 
plished by  a  judicial  process. 

Adjudications  in  implement  were  formerly  resorted  to  as  a  matter 
of  necessity  by  all  parties  to  whom  obligations  to  dispone  (whether 
express  or  constructive),  or  dispositions  without  the  executive  clauses 
of  procuratory  of  resignation  or  precept  of  sasine,  had  been  granted,  and 
who  could  not  obtain  supplementary  dispositions  with  the  requisite 
clauses.  These  writings,  being  without  precept  of  sasine,  were  not 
warrants  for  direct  infeftment;  and,  being  without  procuratory,  they 
were  equally  defective  as  warrants  to  resign  in  the  hands  of  the 
superior  for  obtaining  new  infeftment  from  him.  The  process  will  still 
be  resorted  to  where  there  is  in  express  terms  a  mere  obligation  to 
convey,  of  which  voluntary  implement  cannot  be  obtained, — and,  no 
doubt,  in  other  cases  also;  and  we  are  now  to  examine  what  is  the 
remedy  of  the  parties  having  right  to  such  imperfect  conveyances  or 
obligations.  This  remedy  is  supplied  without  any  Statute.  The 
Common  Law  has  devised  the  adjudication  in  implement  to  meet  the 
case  now  before  us.  This  adjudication  proceeds  on  a  summons  at  the 
instance  of  the  holder  of  the  obligation,  or  imperfect  disposition,  against 
the  granter  of  it,  reciting  the  same,  and  the  refusal  or  failure  to  grant  a 
proper  title;  upon  which,  if  no  cause  be  stated  to  the  contrairy,  the 
Court  grant  decree,  adjudging  the  lands  from  the  recusant  or  default- 
ing party,  and  decerning  and  declaring  the  same  to  belong  to  his  obligee 
or  dispense,  in  implement  and  satisfaction  of  the  obligation  or  imper- 
fect disposition.  The  Court  thus,  by  their  decree,  implemtni  or  fulfil 
the  recusant's  obUgatiou  or  imperfect  disposition.  They  adjudge  in 
implement  thereof ;  and  hence  the  technical  name  or  character  of  their 
decree. 

The  subjects,  if  consisting  of  lands  held  on  irredeemable  title,  are 
adjudged  heritably  aud  irredeemably, — if  consisting  of  lands  held  under 
reversion,  then  they  are  adjudged  under  reversion  in  like  manner.     The 
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decree  further  transfers  to  the  adjudger  the  titles  of  the  lands>  and 
oidains  the  granter  of  the  obligation,  or  imperfect  disposition,  to  purge 
the  lands  of  all  incumbrances,  and  free  the  adjudger  of  bygone  public 
and  parish  burdens. 

The  decree  of  adjudication  is  equivalent  merely  to  a  disposition ;  it 
is  just  a  disposition  by  the  Court;  and,  in  order  to  the  complete  trans- 
ference of  the  lands  from  the  former  owner, — ^the  party  against  whom 
tiie  decree  was  obtained, — ^it  is  necessary  that  the  adjudger  obtain  a  real 
li^t 

As  regards  the  mode  of  proceeding  for  this  purpose,  the  law  has  Complbtion 
recently  undergone  successive  changes.  Supposing  the  party  against  JJ^^^*^^  * 
whom  the  adjudication  was  obtained  to  be  infeft, — then,  prior  to  the 
passing  of  the  Lands  Transference  Acts  of  1847,  a  real  right  could  be 
obtained  by  the  adjudger  only  by  means  of  a  charter  from  the  superior 
of  feudal  subjects,  and  sasine  thereon,  and  a  sasine,  more  hurgi,  of 
burgage  subjects.  The  decree  of  adjudication,  as  framed  at  the  period 
now  referred  to,  ordained  the  adjudger  to  be  infeft  in  the  lands,  to  be 
holden  of  the  superior  in  like  manner  and  as  freely  in  all  respects  as 
his  author  held  or  might  have  holden  the  same, — that  is  simply  ame ; 
and  it  authorised  letters  of  homing  against  the  superiors,  charging  them 
to  enter  the  adjudgers.  In  virtue  of  this  decree,  and  of  the  letters 
of  homing,  which  were  seldom  resorted  to  in  cases  of  adjudication  in 
implement,  the  superior  of  feudal  subjects  was  bound  to  grant  to  the 
adjudger  a  charter  of  adjudication  in  implement,  with  or  without  con- 
firmation, as  the  state  of  the  title,  in  the  party  against  whom  the 
adjudication  was  led,  may  have  required. 

The  charter  was  very  similar  to  the  charter  of  resignation,  or  of  charter  oy 
resignation  and  confirmation ;  the  only  difference  requiring  notice  being  ai>'ui>ication. 
in  the  quceqwidem  clause.  In  the  charter  of  resignation,  that  clause 
expressed  that  the  lands  were  resigned  by  the  former  owner  in  the  hands 
of  the  superior,  in  order  to  be  disponed  to  the  new  owner.  In  the 
charter  of  adjudication,  the  qucBquidem  clause  expressed  that  the  lands 
were  adjudged  by  the  Court  from  the  former  owner,  and  decerned  to 
belong  to  the  new  owner.  The  object  of  the  clause,  in  both  cases,  was 
merely  explanatory,  deducing  the  title  from  the  former  owner  to  the 
new  owner,  and  showing  on  what  authority  the  superior  came  to  make 
the  new  grant ; — such  grant  being  made,  in  the  one  case,  in  virtue  of 
the  former  owner^s  resignation,  in  the  other  case,  in  obedience  to  the 
decree  of  the  Court 

The  charter  of  adjudication,  with  or  without  confirmation  combined, 
contained,  at  the  period  now  referred  to,  precept  of  sasine ;  and  the 
adjudger  completed  his  title  to  the  lands  held  by  feudal  tenure  by 
instrument  of  sasine,  following  on  that  precept.  As  to  burgage  lands, 
the  decree  of  adjudication  was  a  warrant  for  instrument  of  sasine,  mare 
htrgi,  in  favour  of  the  adjudger;  which,  when  recorded,  completed  his 
title. 
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The  Lands  Transference  Act  of  1847^  made  important  changes 
in  reference  to  lands  held  by  feudal  tenure.    Under  the  old  law,  the 
adjudger  could  obtain  a  real  right  in  feudal  subjects  only  through  the 
superior ;  and  the  decree  adjudged  the  lands  to  be  holden  a  me  only. 
But,  by  sect  19  of  the  above  Act,  it  is  declared  lawful  for  the  Court,  in 
all  cases  when  pronouncing  decree  of  adjudication,  to  grant  warrant, 
in  terms  of  schedule  (E),  for  infefting  the  adjudger  to  be  holden  a  me 
vel  de  ms  in  usual  form ;  in  other  words,  to  grant  a  precept  of  sasine 
with  alternative  manner  of  holding;  and,  supposing  the  party  adjudged 
from  to  have  been  in  a  situation  to  have  required  from  the  superior  an 
entry  by  confirmation,  the  adjudger  was  entitled,  in  virtue  of  the  Court's 
warrant,  to   take   infeftment,  which  infeftment  with   the  decree   of 
adjudication  on  which  it  proceeded  are  declared  to  be  an  effectual 
feudal  investiture,  holding  of  the  party  adjudged  from,  and  his  heirs, — 
that  is,  de  me, — until  confirmation  thereof  by  the  superior,  in  the  same 
manner  as  if  the  party  adjudged  from  had  granted  a  disposition  of  the 
lands  to  the  adjudger,  with  an  obligation  to  infeft  a  me  vel  de  me,  and  a 
precept  of  sasine,  and  the  adjudger  had  been  infeft  on  such  precept. 
And,  even  if  the  lands  should  be  held  subject  to  a  prohibition  to  dispone 
to  be  holden  a  me  vel  de  me,  the  precept  is  to  be  regarded  as  alternative, 
and  to  operate  a  valid  feudal  investiture;  without  prejudice  to  the 
superior's  right  to  demand  an  entry  from  the  adjudger,  and  to  the 
superior's  casualties,  which  the  Act  reseiTes  entire. 

Now,  by  the  Titles  Acts,— of  1858  as  to  feudal,  and  1860  as  to 
burgage,  subjects, — the  adjudger  can  make  his  right  real  by  registering 
the  decree  of  adjudication,  with  warrant  thereon,  in  the  appropriate 
register  of  sasines ;  and,  even  as  to  feudal  subjects,  the  decrees  need  not 
contain  any  precept  or  warrant  of  infeftment  By  the  Acts  of  1858  and 
1860,  they  are  placed  on  the  same  footing  with  voluntary  dispositions,  as 
conveyances  of  lands,  and  as  the  m^dia  for  obtaining  real  rights  therein.^ 

The  Titles  Act  of  1858  does  not  affect  the  right  of  the  superior,' 
which  is,  in  all  respects,  the  same  as  before ;  and  the  new  modes  of 
procedure,  authorised  by  the  Act  of  1847,  as  well  as  by  both  the  Titles 
Acts,  are  not  imperative.  They  are  only  optional ;  and  it  is  therefore 
open  to  parties  to  proceed  according  to  the  older  methods ;  though  it  is 
not  likely  that  such  older  methods  will  often  be  advisable.^ 

If  the  granter  of  the  obligation  had  only  a  personal  right,  not  made 
real  by  registration  or  sasine,  the  decree  of  adjudication  operates  the 
transference  of  such  right,  and  enables  the  adjudger  to  obtain  infeftment 
in  burgage  lands,  in  virtue  of  any  procuratory  of  resignation  in  favour  of 
his  author,  or,  in  feudal  subjects,  in  virtue  of  a  similar  procuratory,  or  of 

MO  &  11  Vict.  cap.  4S.  *  21  &  22  Vict.  cap.  76,  sect.  27. 


^  Re-enacted  by  section  62  of  the  Act  of  1868  as  amended  by  section  62  of  the  Act 
of  1874. 

b  The  older  methods  of  proceeding  by  charter  of  adjudication  or  by  sasine  more 
burgi  are  now  incompetent— -Sects.  4  &  25  of  Act  of  1874. 
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a  precept  of  sasine  in  favour  of  his  author ;  the  decree,  in  each  case, 
being  used  as  the  connecting  link ;  or,  as  to  either  feudal  or  burgage  ^ 

subjects,  the  adjudger  may  expede  notarial  instrument,  in  terms  of  the 
Titles  Acts  of  1858,  sect.  14,  and  1860,  sect.  10.^ 

The  case  before  stated  is  that  of  an  adjudication  against  the  party  aoaikst  heir 
who  granted  the  obligation  himsel£  But  the  process  of  adjudication  is  ^^"^■**°- 
competent,  and  has  been  much  more  frequently  resorted  to,  after  his 
death,  and  therefore  against  his  heir  imder  the  investitures  of  the 
lands  to  be  adjudged.  In  this  last  case,  we  do  not  begin  with  a 
simple  summons  against  the  heir,  seeking  adjudication  of  the  lands  in 
implement  of  the  obligation  or  imperfect  disposition;  because  it  was  not 
tiie  heir  who  granted  that  deed.  It  is  necessary,  in  the  first  place,  to 
impose  the  ancestor's  obligation  upon  the  heir, — to  place  the  heir,  in  the 
eye  of  tiie  law,  in  the  same  position  as  if  he  himself  had  granted  the 
obligation.  For  this  purpose,  it  was  formerly  necessary,  in  the  first  letters  op 
place,  to  raise  and  execute  against  the  heir  letters  of  general  charge,  obaroe. 
which  passed  the  Signet,  and  under  which  messengers-at-arms,  in  the 
Sovereign's  name,  charged  the  heir  to  enter  himself  heir  to  his  pre- 
decessor within  forty  days ;  with  certification  that,  if  he  should  fail,  the 
same  recourse  should  be  had  against  him  as  would  have  been  competent 
against  his  predecessor,  if  he  had  been  still  alive.  The  general  charge 
was  autiborised  by  the  Act  1540,  cap.  106 ;  and,  by  a  fiction  of  law,  it 
produced  the  same  efifect  as  if  the  heir  had  actually  incurred  representa- 
tion of  his  predecessor,  as  far  as  the  party  who  raised  the  letters  of 
general  charge  was  concerned. 

The  next  step  was  to  raise  an  action  for  imposing  upon  the  heir,  action  of  con- 

BTITUTION 

or  constituting  against  him,  the  particular  obligation  by  his  ancestor 
whereof  implement  was  desired ; — called  an  action  of  constitution.  This 
action  founded  on  the  ancestor's  obligation  or  imperfect  disposition,  and 
on  the  general  charge,  as  fixing  upon  the  heir  the  representation  of  his 
ancestor,  and  liability  to  implement  the  obligation ;  and  it  concluded 
that  the  heir  should  be  ordained  to  make  up  titles  to  the  lands,  as  heir 
of  his  ancestor,  and  dispone  the  same  in  implement  of  that  obligation. 
Decree  in  that  action  imposed  the  obligation  on  the  heir,  placing  him, 
so  &r,  in  the  same  position  as  if  he  had  granted  the  obligation  himself. 

The  procedure  now  detailed  has  fixed  on  the  heir  representation  to  Lbttbrs  of 
his  ancestor,  and  has  constituted,  or  imposed  on  him,  his  ancestor's  o^^raiT 
obligation.    But  the  heir  has  made  up  no  title ;  and  something  must  be  ^^l^ 
done  to  connect  him  with  the  lands,  which  still  remain  m  hcBveditate 
jaeerUe  of  his  ancestor.    For  that  purpose,  under  the  old  system,  it  was 
necessary  to  raise  against  him  letters  of  special  charge  where  his  ancestor 
was  infeft,  and  of  general  special  charge  where  his  ancestor  was  not  infeft 
but  had  only  a  personal  right.    These  letters  likewise  passed  the  Signet, 
and  were  directed  by  the  Sovereign  to  messengers- at- arms.    Under  the 


^  Sect.  23  of  Act  of  186S. 
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former  (the  special  charge);  the  heir  was  charged,  on  twenty  days'  warn- 
ing, to  enter  himself  heir  in  special  to  his  ancestor  in  the  lands 
which  were  to  be  adjudged;  and  the  effect  of  this  charge  was,  Jictione 
juris,  equivalent  to  his  service  and  infeftment  as  heir  of  his  ancestor 
in  these  landa  Under  the  latter  (the  general  special  charge),  he 
was  charged,  on  the  same  indtunce  of  twenty  days,  to  enter  himself  heir 
in  general  to  his  ancestor ;  and  the  effect  was  equivalent  to  a  general 
service,  whereby  personal  rights  to  lands  are  transmitted  from  a  party 
deceased  to  his  heir.^  The  letters,  in  either  form,  contained  a  certifica- 
tion  that,  in  case  of  failure  to  enter  as  required,  the  charger  should  have 
adjudication  and  other  diligence  against  the  heir  as  lawfully  charged  to 
enter  in  the  same  way  as  if  he  had  actually  entered ;  that  is,  as  if  he  had 
completed  titles  in  his  person  as  heir  of  his  ancestor. 

By  these  steps,  and  according  to  a  series  of  legal  fictions,  the  repre- 
sentation has  been  fixed  on  the  heir,  the  obligation  has  been  con- 
stituted or  imposed  upon  him,  and  the  title  to  the  lands  completed 
in  his  person;  and,  this  being  done,  the  action  of  adjudication  then 
followed,  which  was  not  materially  different  from  that  against  the 
granter  of  the  obligation  himself.  The  only  difference  consisted  in  the 
narrative  of  the  preliminary  procedure  deduced  against  the  heir,  and  a 
few  verbal  variations  in  the  decree. 

But,  by  the  Lands  Transference  Acts  of  1847,^  the  citation  in  the 
action  of  constitution  was  declared  equivalent  to  the  general  charge, 
and  the  citation  in  the  action  of  adjudication  to  the  special  charge, 
or  general  special  charge ;  and  these  chaises  are,  therefore,  dispensed 
with,  in  point  of  form;b  and  by  the  Titles  Acts  of  1858,  sect.  27, 
and  1860,  sect.  16,  the  actions  of  constitution  and  adjudication  may  be 
conjoined.  It  is  no  longer  necessary,  to  have  first  the  one  and  then  the 
other  action  separately .b 

The  only  variation  in  point  of  form  still  to  be  noticed  is  that  which 
arises  when  the  heir  makes  appearance  in  the  action,  and  renounces  his 
right  to  be  heir  in  the  lands.  There  can  be  no  decree  against  the  person 
who  has  renounced  to  be  heir ;  because  such  decree  is  warranted  only 
on  the  ground  of  the  defender  being  liable  qud  heir, — a  character  which 
he  has  renounced.  Neither  can  a  charge  be  given  him  to  enter  himself 
Dixjiua  eo^%-  heir  in  special,  or  in  general,  after  he  has  renounced.  There  must  still 
be  a  decree  of  constitution ;  but  it  is  obtained  cognitionis  causd  tantum 
— that  is,  only  ascertaining  the  obligation  of  the  deceased,  to  the  effect 
of  authorising  adjudication  in  implement  thereof,  in  favour  of  the  holder 
of  the  obligation ;  and  this  decree  is  followed  by  decree  of  adjudication 
in  implement  contra  JuBreditatem  jacentem.  In  the  ordinary  case,  the 
special,  or  general  special  charge,  had  the  same  effect,  fidione  juris, 

^  10  &  11  Vict.  cap.  48,  sect.  16,  as  to  feudal  subjects;  and  10  &  11  Viot  cap. 
49,  sect.  8,  as  to  burgage  subjects. 


Whsrhbtr 
rbnoukoes. 


HomM  omi«d. 


^  Sucb  rigbts  now  vest  witbout  service ;  Act  of  1874,  s.  9. 
b  Sect.  60  of  Act  of  1868. 
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as  if  the  heir's  title  had  been  completed,  and  the  lands  vested  in  him. 
Theire  is  here  a  renunciation  to  be  heir.  The  lands  are  not  vested  in 
the  defender, — on  the  contrary,  they  remain  in  the  hasreditas  of  the 
deceased.     Hence  the  nature  or  peculiarity  of  this  adjudication. 

The  actions  of  constitution  and  adjudication  in  implement  may  be 
combined,  whether  the  heir  renounce  the  succession  or  not^  When 
the  heir  renounces,  decree  cognitionis  causd  is  pronounced,  and  there- 
after decree  of  adjudication  contra  hasredUatem  jacerUem;  and  both 
decrees  are  included  in  one  official  extract. 

It  is  not  uncommon,  in  carrying  formal  processes  through  the  Court  Citation  aixb 
of  Session,  for  the  agents  of  the  parties  called  as  defenders  to  hold  ^^^^b^blb. 
summonses  as  executed  against  the  defenders,  and  dispense  with  the 
messenger^s  execution  or  citation,  or  with  the  indtt^cice.  But  in  the  case 
of  summonses  of  constitution  and  adjudication,  directed  against  heirs  for 
implement  of  their  ancestor's  obligations,  this  ought  not  to  be  done.  As 
far  as  the  mere  actions  of  constitution  and  adjudication  are  concerned, 
the  dispensation  would  not  be  irregular.  But  by  the  Lands  Transfer- 
ence Acts  of  1847,  sects.  16  and  8  respectively,^  the  citation  on,  and 
execution  of,  the  summons  of  constitution  against  the  heir,  and  the 
citation  on,  and  execution  of,  the  summons  of  adjudication,  respectively 
imply  and  are  equivalent  to  a  general  charge,  and  to  a  special  or 
general  special  charge,  the  indudas  of  which  expire  with  the  inducicB 
of  the  summonses  respectively.  These  being  statutory  provisions,  and 
there  being  no  authority  for  dispensing  with  the  general,  and  special, 
or  general  special  charges,  except  what  is  contained  in  the  Statute,  the 
equivalent  there  provided,  of  citation  on  and  execution  of  the  summonses, 
ought  to  be  considered  as  in  all  cases  indispensable.  Neither  should 
there  be  any  dispensation  with  the  indwAoR  under  the  summonses. 

Formerly,  no  step  could  be  taken  against  the  heir  till  expiry  of  a  year  Aknub  db- 
after  his  ancestor's  death,  being  the  period  (called  the  annus  deliberandi)  *^**^°'- 
during  which  he  was  entitled  to  consider  whether  to  enter  himself  heir 
to  his  ancestor.    Now,  the  period  allowed  for  deliberation  is  limited  to 
six  months  from  the  date  of  the  party  becoming  apparent  heir.^  b 

When  the  obligation,  or  imperfect  disposition,  has  been  granted  by  Ultdca 
one  who  has  no  heirs,  the  adjudication  will  be  led  against  the  Crown  ^^""*- 
oflb^ers,  as  against  the  Crown  as  ultima  Jueres  ;  and  here  a  decree  of  con- 
stitution must  be  obtained  before  the  summons  of  adjudication  is  raised. 
There  was  never  in  this  case  a  general  or  special  charge  in  the  older 
form,  nor  is  any  equivalent  now  necessary  or  competent. 

Adjudication  in  implement  is  competent  against  an  heir  unentered  OBuaAnoir 
on  his  own  obligation  or  disposition,  as  well  as  on  his  predecessor's.  uneTi^rd. 
Bat,  when  his  own  deed  is  the  ground  of  the  action,  it  is  unnecessary 

1  Titles  Act  of  1S58,  sect.  27  [and  Act  of  1868,  sect  60]. 
>  Titles  Acts  1858,  sect.  27  ;  and  1860,  sect.  16. 


*  Sect  60  of  the  Act  of  1868.  b  Sect  61  of  Act  of  1868. 
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either  to  fix  the  representation,  or  to  constitute  the  obligation.  £7 
granting  the  deed,  he  has  not  only  professed  his  heirship,  in  r^ard  to 
the  particular  subject-matter  of  the  deed,  but  has  constituted  or  under- 
taken the  obligation.  The  special,  or  general  special  charge,  was 
formerly  necessary  in  form,  as  it  still  is  in  principle,  to  supply,  fictione 
juris,  the  want  of  the  heir's  title  to  the  lands ;  but  the  execution  of  the 
summons  of  adjudication  is  now  equivalent  to  the  execution  of  the 
special  or  general  special  charge ;  and  the  adjudication,  therefore,  alone 
is  required  in  this  case. 

Adjudication  in  implement  is  competent  where  the  imperfect  deed 
is  a  bond  and  dispositibn  in  security,  or  an  obligation  to  grant  a  feu- 
disposition,  equally  as  in  the  case  of  an  absolute  and  ordinary  disposi- 
tion. And  when  ^  heir  of  entail  incurs  an  irritancy,  and  the  estate 
is  forfeited  to  the  next  heir,  adjudication  at  the  instance  of  such  next 
heir  is  a  competent  form  of  obtaining  a  title  in  his  person.  In  all  these 
cases  the  process  will  be  similar  to  that  we  have  been  examining ;  the 
decree,  in  the  case  of  the  bond  and  disposition  in  security,  will  adjudge 
the  lands  in  security  only ;  in  the  case  of  the  feu-disposition,  it  will 
adjudge  the  lands  to  be  held  feu ;  and,  in  the  case  of  the  entail,  it  will 
adjudge  them  subject  to  the  conditions  of  the  entail 
abbbkviatb  of       In  terms  of  the  Act  1661,  cap.  31,  an  abbreviate  of  the  decree  ought 

ADJUDICATION.     ,,  .  11        ^T  .  .1  -.-..i-r^..  -A,, 

to.  be  signed  by  the  extractor,  and  recorded  m  the  Eegister  of  Abbre- 
viates of  Adjudications  within  sixty  days  of  its  date.^  Where  the 
adjudication  is  contra  hasreditatem  jacerUerfi,  the  process  is  competent 
before  the  Sheriff  of  the  defender's  domicila^  But  homiug  against 
superiors  cannot  be  obtained  on  a  Sheriff's  decree  of  adjudication  contra 
hcereditaiem  jacentem,  unless  there  is  an  abbreviate  recorded.'  If,  how- 
ever, the  adjudication  is  followed  by  infeftment,  to  which  registration 
is  in  most  cases  now  equivalent,  it  does  not  appear  that  the  fieulure  to 
record  the  abbreviate  is  of  importance.^  An  error  in  the  record  of  the 
abbreviate  may  be  corrected  by  the  authority  of  the  Court  of  Session.* 
But  an  essential  error,  in  setting  forth  the  grounds  of  the  action,  will 
vitiate  the  whole  procedure.*^ 
CmTERioir  or  If  the  decree  is  followed  by  registration  or  sasine,  the  date  of  record- 

pRxncRSNcx.  jj^g  ^j^g  decree  or  sasine  appears  to  be  the  criterion  of  preference  among 
adjudgera.  But  where  the  superior  of  feudal  subjects,  through  whom 
alone,  as  the  law  formerly  stood,  a  real  right  in  such  subjects  could  be 
obtained,  refused  to  grant  a  charter  to  the  first  adjudger,  and  shortly 
afterwards  granted  a  charter  to  himself,  though  a  posterior  adjudger, 
the  first  adjudger  was  preferred,  though  not  first  infeft ;  because  the 

I  Gathries  v.  Superiors,  20  Feb.  1741,  &  Steven,   Petitioner,    14    Jane    1848, 

M.  204.  10  D.  1287. 
3  Ker  V.  Primrose,  4  Jan.  1709,  M.  46. 

*  Erskine,  ii.  12.   54,   and  authorities  ^  Wilkie  v.  Flowerdew,  5  March  1850, 
there  cited.  12  D.  818.     The  error  here  occurred  in 

*  Charteris  v.  Young,   2  Feb.   1714,  5  specifying  erroneously  the  date  of  one  of 
Br.  Sup.  102.  the  deeds  founded  on. 
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superior  was  not  entitled  to  use  his  position  as  superior  for  his  own 
Wefit,  in  prejudice  of  a  lawful  claim  by  a  third  party .^  When  neither 
adjadger  is  inf6fb,  he  who  has  first  charged  the  superior  to  enter  him 
has  the  preference.^  In  a  recent  case,  however,  the  Court  threw  out  a 
secoDd  and  competing  adjudication  of  lands,  founded  on  a  disposition 
&miium  banorum,  granted  by  the  person  feudally  vested  in  the  lands. 
The  Court  bad  previously  given  decree  in  implement  of  a  special 
minate  of  sale,  entered  into  between  him  and  a  purchaser  of  the  lands, 
and  bearing  date  prior  to  the  disposition  omnium  bonorum.  The  dis- 
position omnium  bonorum  clearly  ought  not  to  have  been  held  as  com- 
prehending the  granter's  lands  previously  sold ;  and  the  Court  apparently 
proceeded  on  the  ground  that  their  granting  of  successive  decrees, 
each  containing  the  full  and  irredeemable  right  to  the  same  lands, 
in  implement  of  successive  dispositions  to  different  persons,  would  be 
equivalent  to  their  granting  successive  dispositions  of  the  lands  to  those 
persons. 

The  adjudication  in  implement  being  equivalent  to  an  absolute 
disposition,  there  is  no  room  for  the  pari  passu  preference  established 
as  to  adjudications  for  debt  by  the  Act  of  1661,  cap.  62. 

It  is  not  settled  whether  the  superior  can  be  compelled  to  enter  an 
adjadger  in  implement  of  an  absolute  obligation  to  convey,  when  such 
adjndger  cannot  instruct  his  predecessor's  right.  The  superior  is  so 
bound  in  the  case  of  an  adjudger  for  debt ;  but  the  adjudger  in  imple- 
ment of  an  absolute  obligation  is  proprietor,  and  is  entitled  to  have 
possession  of  the  writs.  He  ought  therefore  to  be  able  to  instruct  his 
predecessors  title.**    . 


CHAPTER   IV. 

We  now  come  to  the  proper  Judicial  Sale,  authorised  by  the  Act  judicial  sali. 
1681,  cap.  17. 

The  law  of  Scotland  has,  from  a  very  early  period,  given  effect  to 
the  principle  that  a  debtor's  lands  may  be  sold  under  authority  of  a 
Court  of  Law,  and  the  price  applied  at  the  sight  of  the  Court  in  pay- 
inent  of  the  proprietor's  debts,  when  a  case  of  bankruptcy  arises.     This 

•  

unportant  fact  is  noticed  by  the  Lord  Justice-Clerk  Inglis  in  the  address 
vhich  he  delivered  to  the  Juridical  Societv  in  November  1863,  and  in 
which  he  justly  remarked  that  in  this  process,  which  the  Scottish  Par- 

*  Macgregor  v.  Macdonald,   9   March  >  Wright  v.  Murray,  29  June  1S21,  1 
1843.  5  D.  SS8.  Sh.  93. 

*  Sinclair  v.  SincUir,  21  June  1704,  M.  ^  Alexander  v.  Redfeani,  26  June  1S48, 
W.  3  D.  109S. 


A  Charters  or  writa  by  saperiora  in  such  cases  are  now  incompetent. — Sect.  4  of 
ti»  Act  of  1874. 


VOLIL 
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liament  introduced  nearly  two  hundred  years  ago^  we  see  substantially 
that  which  was  not  veiy  long  ago  done  for  Ireland  by  the  Encumbered 
Estates  Act  With  us,  since  the  process  of  sequestration  has  been  made 
available  in  cases  of  deceased  debtors,  and  still  more  since  its  scope  has 
been  enlarged,  as  by  the  Bankruptcy  Act  of  1856,  so  as  to  include  all 
persons  resident  within  the  jurisdiction  of  the  Supreme  Courts  of  Scot- 
land, judicial  sale,  on  account  of  mere  bankruptcy,  must  rarely  occur. 
But  it  will  occasionally  have  to  be  resorted  to ;  and,  as  titles  obtained 
at  judicial  sales  are  met  with  not  unfrequently  in  practice,  it  is  necessary 
to  be  acquainted  with  the  procedure  to  be  followed  in  conducting  such 
sales,  and  in  examining  titles  founded  upon  them. 
HisTOBT  OP  The  sale  of  the  debtor's  lands  to  satisfy  his  creditors  was  part  of  the 

JUDICIAL  OALB.  Qqu^j^jj^  qj  customary  Law  of  Scotland  before  the  time  of  Alexander  il 

An  Act,  in  his  reign,  printed  in  Thomson's  Edition  of  the  Statutes,^ 
appoints  that,  when  debtors  and  their  tenants  have  not  moveable  goods, 
the  Sheriff  and  his  officers  shall,  after  fifteen  days'  notice  to  the  debtor, 
sell  enough  of  his  land  to  satisfy  the  creditor  of  his  principal  sum,  with 
damages,  expenses,  and  interest  And  it  is  curious  to  observe  what  that 
Act  says  r^arding  the  purchaser's  title  and  infeftment  It  provides 
that,  if  the  lands  are  held  of  the  Crown,  the  Sheriff  shall  infeft  the  pur- 
chaser by  the  King's  charter  and  warrant  If  the  lands  are  held  of  a 
baron  who  wishes  to  purchase,  such  baron  is  entitled  to  have  them ; 
and,  if  he  declines  them  at  the  King's  price,  the  Sheriff  shall  infeft  the 
purchaser,  in  the  manner  in  which  the  debtor  held,  with  his  rights  and 
whole  pertinents.  The  baron,  however,  is  to  accept  the  purchaser,  at 
the  command  of  the  Sheriff,  and  give  him  the  debtor's  original  sasine, 
without  any  obstacle  or  question  whatever. 

We  have  here,  therefore,  evidence  of  the  feudal  holding,  but  a  distinct 
obligation  on  the  superior,  if  he  himself  declines  the  first  offer  of  pur- 
chase, to  receive  the  purchaser  at  the  judicial  sale  as  his  vassal,  and 
without  any  stipulation  for  payment  of  casualty  or  entry-money.  We 
have  also  authority  to  the  Sheriff  to  infeft  the  purchaser, — ^a  principle 
which,  after  being  in  long  abeyance,  except  as  to  lands  held  of  the 
Crown  as  superior,  was  revived  in  the  Transference  of  Lands  Act  of  1847. 

The  transference  of  the  lauds,  in  terms  of  King  Alexander's  Act,  was 
1469,  CAP.  86.  absolute  and  irredeemable.  By  the  Act  1469,  cap.  36  (whilst  the  tenants 
were  protected  against  distress  for  more  than  the  rent  due  by  them),  the 
proprietor  was  declared  entitled  to  redeem  the  land,  within  seven  years, 
by  paying  to  the  buyer  the  money  it  was  sold  for,  and  the  expenses  of 
the  overlord's  charter  and  sasine  thereon.  If  no  buyer  was  found,  the 
Sheriff  was  to  choose  thirteen  men,  and  apprise  the  land,  and  assign  to 
the  creditor  land  to  the  value  of  his  debt  Here,  again,  we  find  the 
overlord,  or  superior,  bound  to  receive  the  creditor,  or  purchaser,  but,  on 
this  occasion,  only  on  payment  of  a  yearns  rent ;  failing  whereof  he  was 
to  take  the  lands  and  '  undergang '  the  debts. 

^  Thomson's  Acts,  i.  371. 
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In  consequence  of  this  Statute,  the  action  of  sale  to  third  parties,  Histobt. 
puichaaeis,  was  virtually  abolished ;  the  debtor's  right  of  redemption 
preventing  such  parties  fix>m  purchasing.  And  the  apprising  to  the 
creditors,  which  fell  into  the  hands  of  messengers-at-arms,  led  to  great 
aboaea.  Matters,  however,  continued  on  this  footing  for  more  than  two 
hondred  years ;  that  is,  until  the  passing  of  the  Act  1672,  cap.  19,  which  1672,  oaf.  19. 
sabstituted  adjudication  for  sale  and  apprising.  By  that  Act,  power  of 
ledemption  was  reserved  to  the  debtor  for  five  years,  if  the  adjudication 
was  special, — ^that  is,  of  a  particular  portion  of  his  lands  expressly  in 
satisfiBtction  of  the  debt; — and  for  ten  years  if  the  adjudication  was 
general,  and  embraced  the  wliole  lands  without  any  provision  that  they 
w«ro  to  be  taken  in  satisfaction  of  the  debt 

Ttus  new  mode  of  attachment  for  debt,  however,  was  liable  to  the 

material  defect,  that  where  there  were  several  creditors,  yriih,  pa/ri  passu 

pfeferences,  the  only  way  they  had  for  obtaining  payment  was  to  enter 

jointly  into  possession  of  the  debtor's  lands.    In  order  to  remedy  this 

iiuxniTenience,  the  process  of  judicial  sale  was  instituted,  first  by  the 

Act  1681,  cap.  17,  and,  more  effectively,  by  1690,  cap.  20.    Under  these  1681,  cap.  17. 

Acts,  it  was  made  competent  to  any  creditor,  having  a  real  right,— that  ^^^'  "^^  ^' 

is,  an  adjudication,  or  a  bond  and  disposition  in  security,  with  infefb-* 

ment, — ^to  pursue  a  process  of  ranking  of  the  creditors,  and  sale  of  the 

debtor's  lands,  provided  the  debtor  was  notoriously  bankrupt,  and  the 

creditors  in  possession  of  the  estate.     The  lainds  were  to  be  valued  by 

the  Lords  of  Session,  and  exposed  to  sale  at  the  values  ascertained  by 

them.     The  sale  was  to  be  by  public  roup,  after  full  intimation ;  and  it 

was  declared  as  effectual  as  if  made  by  the  debtor  himself,  and  by  all 

the  creditor^  cited  in  the  action.   ,  The  purchaser  was,  thereupon,  to  be 

entered  with  the  Crown  in  usual  form,  and  with  other  superiors  on 

payment  of  a  year's  rent     The  price  was  to  be  distributed  among  the 

creditors^  according  to  the  amount  of  their  debts,  and  their  rights  and 

diUgencea 

The  process  we  are  now  describing  has  thus  three  distinct  objects, 
viz., — (1.)  the  sale,  with  the  judicial  transfer  or  adjudication  of  the  estate 
to  the  purchaser  irredeemably ;  (2.)  the  ranking  of  the  creditors  upon 
the  price ;  and  (3.)  the  distribution  of  the  price  among  the  creditors 
in  their  order  of  ranking.  For  these  purposes,  separate  actions  were 
at  first  required, — the  first  being  an  action  of  sale ;  secondly,  an  action  of 
leduction-improbation,  calling  on  the  creditors  to  produce  their  grounds 
of  debt,  on  pain  of  having  them  declared  null  if  not  produced ;  and, 
thirdly,  a  multiplepoinding  to  distribute  the  price.  These  actions  are 
now  superseded  by  the  single  process  of  Eanking  and  Sale,  the  form  of  ][^<ivo  ^^^ 
which  is  regulat^  by  the  Court  of  Session  Act,^  and  relative  Act  of 
Sederunt* 

For  a  long  time  the  action  of  ranking  of  the  creditors  necessarily 
preceded  the  action  of  sale ;  but  by  19  &  20  Vict.  cap.  91,  sect.  2,  in 

M3  ft  14  Vict.  cap.  36.  >  Act  of  Sedenint,  SUt  Oct.  1850. 


8ALB. 
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confonnity  with  previous  Statutes,  the  sale  may  proceed  whether  the 
ranking  is  concluded  or  not    The  right  to  pursue  the  action  belongs 
only  to  a  creditor  who  holds  a  real  security  over  the  lands  to  be 'sold. 
The  defenders  in  the  action  are  the  common  debtor,  or,  if  he  is  dead, 
his  apparent  heir,  and  all  the  real  creditors  in  possession.    These  must 
all  be  made  parties  expressly,  and  by  special  citation,  or  its  equivalent ; 
personal  creditors  are  called  generally,  but  only  by  edictal  citation.     If 
the  debtor,  or  any  creditor  defender,  shall  die  during  the  action,  the 
process  goes  on  notwithstanding,  as  soon  as  his  heir  is  called,  which 
is  done  by  letters  of  diligence  to  cite  the  heir,  and  also  his  tutors 
and  curators,  if  he  is  a  minor.^     It  is  indispensable,  however,  that 
the  creditor  pursuer,  or  some  other  creditor,  be  in  possession  of  the 
lands.     For  such  possession,  an  action  of  maiUs  and  duties  (a  suit  by 
which  a  creditor  obtains  right  to  levy  the  rents)  is  sufficient;  and  the 
creditors  are  likewise  held  to  be  in  possession  when  the  rents  are  seques- 
trated,— that  is,  judicially  set  apart  as  a  fund  for  distribution  by  the 
Court, — a  step  which  may  be  resorted  to  whenever  the  estate  is  the 
subject  of  judicial  competition.- 
Proof  OF  _  It  is  necessary  also  that  the  debtor  be  '  notoriously  bankrupt'    The 

proof  of  bankruptcy  is  therefore  a  necessary  preliminary  before  proceed- 
ing with  a  sale;  and  the  Act  19  &  20  Yict.  cap.  91,  sect  3,  provides,  in 
conformity  with  previous  Acts,  two  special  tests  of  bankruptcy,  which 
supersede  further  proof  whQe  they  exist,  viz., — (1.)  the  case  where  the 
interest  of  the  debts,  and  the  other  annual  burdens,  exceed  the  yearly 
income  of  the  property  under  sale ;  (2.)  where  a  sequestration  shall  have 
taken  place.  If  neither  of  these  tests  occurs,  firootprotU  de  jure  will 
take  place,  which  will  be  conducted  by  a  commissioner  appointed  by  the 
Lord  Ordinary. 

The  process  of  sale  must  include  the  whole  lands  known  to  belong 
to  the  bankrupt^  It  is  sufficient,  however,  to  enumerate  all  the  lands 
known  to  the  pursuer,  adding  a  general  clause  of  all  the  other  heritable 
subjects  pertaining  to  the  bankrupt,  or  to  which  he  shall  succeed ;  and 
this  is  accordingly  done.^  The  commissioner,  in  the  proof  of  the  value 
of  the  lands,  examines,  upon  oath,  land- valuators  and  other  qualified 
persons.  It  is  indispensable  that  the  witnesses  be  examined  upon  oath ; 
and  the  proof  must  bear  that  they  were  so.^  The  holding  and  feudal 
burdens  are  usually  instructed  by  producing  the  titles ;  and  proof  is  also 
taken  of  the  minister's  stipend,  schoolmaster's  salary,  and  other  annual 
burdens.  The  production  of  the  titles,  however,  is  not  absolutely  neces- 
sary ;  and  where,  from  being  hypothecated,  they  cannot  be  produced, 
the  action  may  still  competently  proceed.'^ 

The  result  of  the  proof  is  embodied  in  a  memorial  and  abstract,  pre- 

1  Act   of    Sederunt,    23    Nov.    1711 ;  '  Act  of  Sederunt,  17  Jan.  1756,  s.  12. 

Keith,  Petitioner,  27   Nov.  1776,  5  Br.  «  A.  R,  20  Feb.  1838,  16  Sh.  630. 

Sup.  562.  ft  Findlay  v.  Mackintoah,  20  July  1842, 

^  Macphenon  v.  Tod,  25  Dec.  1784,  M.  4  D.   1550 ;  affirmed   10  July  1845,  4 

13,363.  BeU'B  App.  361. 
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pared  by  the  comxDon  agent  in  the  process  for  the  information  of  the 
Court,  and  which  the  Court  remit  to  the  Lord  Ordinary  for  examina- 
tion, and  to  report.      The  Court,  when  satisfied  as  to  the  value,  SxSalb. 
the  upset  price,  order  the  sale  to  proceed  in  the  Parliament  House, 
(m  a  day  specified,  before  the  Lord  Ordinary,  and  grant  warrant  for 
hitimation  and  edictal  citation  in  terms  of  the  Act  of  Sederunt,  24th 
December  1838.     The  Court  will  not  allow  the  sale  to  be  carried  on  else- 
where than  in  the  Parliament  House.^     On  the  day  appointed,  the  Lord 
Oidinary  puts  up  the  lands  to  sale  within  the  Parliament  House.     Should 
t  sale  not  take  place  at  the  first  exposure,  the  Court  do  not  parcel  out 
the  estate  among  the  creditors,  as  the  Act  of  1681  empowers  them  to  do. 
They  leduce  the  upset  price  and  expose  anew  after  proper  intimation.^ 
When  a  sale  takes  place,  the  Court  adjudge,  that  is,  judicially  dispone, 
to  the  highest  bidder,  the  irredeemable  property,  or  such  interest  as  the 
debtor  had  in  the  lands.    If  the  debtor  be  an  heir  of  entail,  the  lands  will 
be  adjudged  with  all  right  which  he  has,  but  not  including  any  right 
which,  if  adjudged,  would  infer  an  irritancy  of  his  right  as  heir  of  entail. 
The  effect  of  the  sale  in  such  case  is  limited  to  the  life-interest  of  the 
debtor.^     In  one  case,  upon  special  application,  the  Court  adopted  a 
fuller  form  of  decree  than  was  usuaL^ 

The  decree  of  sale  may  be  extracted  as  soon  as  the  purchaser  finds  covbiokation 
caution  for  the  price  to  the  satisfaction  of  the  Court ;  but  the  sale  is  not  ^'  ^^^^ 
held  to  be  completed  until  the  price  is  actually  paid,  or  consigned  in 
bank,  in  terms  of  the  articles  of  roup,  which  will  give  power  to  the  pur- 
chaser to  make  consignation  in  one  or  other  of  the  joint-stock  banks  of 
issue  in  Scotland,  in  terms  of  the  Act  19  &  20  Vict.  cap.  91,  sect.  2 ; 
and  that  at  any  term  of  Whitsunday  or  Martinmas  after  the  term  of 
payment  of  the  price ;  on  doing  which,  and  giving  notice  to  the  agent 
who  carried  on  the  sale,  the  purchaser  is  discharged  of  the  price.    And 
the  Court  may  require  the  purchaser  so  to  consign.    When  the  purchaser 
has  the  amount  of  the  price  lying  at  call  in  bank,  and  in  other  cases,  it 
might  be  a  benefit  to  him  to  consign  immediately  after  the  purchase ; 
but  this  will  not  be  allowed  ;^  and  generally  the  Court  will  not  sanction 
any  deviation  from  the  articles  of  roup.^ 

After  consignation  the  purchaser  can  obtain  an  order  from  the  Court 
for  getting  up  his  bond  of  caution.  When  the  lands  are  sold  in  lots  or 
parceb,  and  there  are  more  purchasers,  and  consequently  more  bonds  of 
caution  to  be  got  up  than  one,  there  must  be  a  separate  application  by 
each  purchaser  in  reference  to  the  bond  for  his  own  purchase.^ 

^  Benny,  Petitioner,  22  Feb.  1834,  12  *  Swete  v.  Gordon,  etc.,  20  Feb.  1849, 

SL479.                              "  11  D.  679. 

*  Credito»    of    CleUnd,   competing,   7  ^  Hunters  k    Co.   v,   Bowie,    16    Jan. 

Jalj  1709, Fon^tainhiOl,  ii  512,M.  13,318 ;  1829,  7  Sb.  270. 

Hamj,  Petitioner,  9  Feb.  1837,  15  Sh.  ^Bose,  Petitioner,   10  July   1835,   13 

499.  Sb.  1094. 

'Scottish  Union  Insnrance  Company  v,  ^  Learmontb    and    others,   Petitioners^ 

Gnhsm,  19  J^n.  1839.  1  D.  532.  16  June  1838,  16  Sh.  1144 
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The  decree  of  sale  is  equivalent  to  an  irredeemable  adjudication  or 
disposition  of  the  lands,  exonered  and  dischaiged  of  all  debts  and  deeds 
of  the  bankrupt  or  his  predecessors.  And  the  modes  by  which  the  pur- 
chaser can  complete  his  tides,  whether  to  lands  held  by  burgage  or  other 
tenures,  are  exactly  similar  to  those  already  explained  with  reference  to 
the  decree  of  adjudication  in  implement  of  an  absolute  obligation  to 
convey.  When  the  purchaser  at  a  judicial  sale  enters  with  the  superior, 
his  charter  is  called  a  Charter  of  Sale ;  and  the  qwaaquidem  narrates  the 
decree  of  sale  as  its  warrant,  as  the  charter  of  adjudication  does  the 
decree  of  adjudication.  By  the  Titles  Act  of  1858,  sect  10,  it  is  declared 
competent  and  sufficient,  in  all  charters  by  progress,  to  refer  to  the 
teru^kdas  and  reddendo  of  the  lands,  as  set  forth  at  length  in  any  char- 
ter or  other  writ  recorded  in  any  public  register;  and  superiors  can 
be  required  to  grant  such  charters,  containing  such  reference,  in  like 
manner  as  they  were  formerly  bound  to  grant  similar  charters  according 
to  the  forms  previously  in  usa  And,  by  the  Act  of  1860,  sect.  39, 
charters  of  adjudication,  or  of  sale,  operate  as  a  confirmation  of  the 
whole  deeds  and  instruments  necessary  to  be  confirmed  in  order  to 
complete  the  investiture  of  the  grantee.  Confirmation  of  writs,  there- 
fore, is  not  required  in  any  such  charter  granted  after  the  Act  of  1860 
came  into  operation.^ 

When  lands  are  sold  judicially,  the  price  is  applicable,  at  the  sight 
and  under  the  orders  of  the  Court,  in  payment  of  the  debts  afiecting  the 
lands ;  but  the  debts  are  not  simply  discharged  They  are  kept  up,  to  a 
certain  effect,  and  made  to  operate  a  collateral  security  to  the  purchaser. 
That  result  is  brought  about  by  the  joint  operation  of  two  measures : — 
(1.)  The  summons  of  ranking  and  sale  against  the  creditors  caUs  for  pro- 
duction of  all  their  grounds  of  debt,  diligences,  etc.,  with  certification 
that,  if  not  produced,  they  shall  be  held  as  false  and  foiged ;  and  if  the 
creditors  do  not  produce  them  within  a  limited  time,  fixed  by  the  Court 
and  intimated,  the  securities  are  reduced,  as  far  as  the  purchaser  and  the 
creditors  producing  their  titles  are  concerned.^  And  (2.)  the  decree  of 
sale,  in  terms  of  the  Act  of  Sederunt  31st  March  1685,  ordains  the 
creditors  who  produce  their  securities  to  grant  assignations  of  their  debts 
and  diligences  to  the  purchaser,  in  corroboration  of  his  title,  with  absolute 
warrandice  to  the  extent  of  the  sums  received  by  them  respectively.  In 
case  of  eviction  of  the  estate,  the  creditors  are  bound  to  repay  these  sums 
to  the  purchaser.  The  application  of  the  price  in  payment  of  the  debts, 
therefore,  gives  him  collateral  security  of  his  purchase.  But  the  debts, 
though  thus  assigned  for  the  purpose  of  supporting  the  title  of  the  pur- 

^  Act  of  Sederant,  17th  Jan.  1756. 


^  By  section  62  of  the  Act  of  1874  a  decree  of  aale  is  declared  to  have  the  effect  of 
a  conveyance  by  the  seller  of  the  lands  sold  in  favour  of  the  purchaser,  and  may  be 
recorded  as  such  in  the  Begister  of  Sasines,  or  used  as  an  assignation  of  an  unrecorded 
conveyance,  on  which  a  notarial  instrument  may  follow,  as  occasion  may  require. 
Charters  of  sale,  being  charters  by  progress,  are  now  abolished ;  sect.  4  of  Act 
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chaser,  are  extingtiished  to  every  other  effect;  and,  in  particular,  they  RANKiifo and 
cannot  be  assigned  by  the  purchaser  to  third  parties,  so  as  to  afford  to^^'^ 
them  security  over  the  lands.^  But,  as  regards  the  right  to  the  lands, 
the  purchaser  only  comes  in  place  of  the  bankrupt.  The  decree  of  sale 
operates  only  a  conveyance  from  the  bankrupt ;  and  any  party  who  can 
establish  a  title  preferable  to  that  of  the  bankrupt  will  exclude  the 
purchaser.^ 

The  real  creditors  are  ranked  and  preferred  on  the  price  according  to 
the  priority  of  their  infeftments ;  and  a  creditor  whose  sasine  was  found 
to  be  inept  was  excluded  from  all  preference.'  If  the  creditors  are  paid 
imder  an  eironeous  view  of  their  rights  and  preferences,  they  will  be 
OHnpelled  to  repeat^ 

A  heritable  creditor,  having  power  to  sell,  and  in  the  course  of 
exercising  that  power,  is  not  hindered  from  proceeding,  by  an  action 
of  ranking  and  sale  at  the  instance  of  another  creditor.^ 

The  holder  of  missives  of  sale  of  any  part  of  the  subjects  contained  in 
the  summons  of  ranking  and  sale,  is  entitled  to  adjudge  in  implement  of 
the  missives,  to  the  effect  of  excluding  the  lands  from  the  decree  of  sale.^ 

The  interest  of  the  creditors  generally  is  provided  for,  and  the  pro-  Common  aobnt. 
cedure  simplified,  by  the  appointment  of  a  common  agent,  who  is  elected 
by  the  creditors  to  conduct  the  case,  and  to  act  for  their  common  behoof 
His  daties  are  prescribed  by  Act  of  Sederunt^  These  embrace  generally 
all  that  is  necessary  for  the  security  and  interest  of  the  creditors ;  and, 
as  he  is  a  species  of  trustee  for  them,  and  specially  is  bound  to  act  so  as 
to  insure  the  lands  bringing  as  laige  a  price  as  possible,  he  is  not  entitled 
to  be  himself  the  purchaser  at  the  sale.^ 

If  there  is  any  surplus  of  the  price  after  satisfying  all  the  debts,  and  bubplus  fbiob. 
if  such  surplus  faJIs  to  the  debtor's  heir,  he  must  make  up  a  title  to  the 
lands  to  enable  him  to  receive  it^ 

There  is  next  to  be  explained  the  process  of  Cognition  and  Sale  of  a  coonmoN  Ain> 
pupil's  lands,  at  the  instance  of  a  pupil  and  his  tutors,  which  the  Court  ^^^^ 
will  authorise  when  the  estate  is  so  overloaded  with  debt  that  there  is 
no  hope  of  extricating  it  without  a  sale.  The  summons  sets  forth  the 
pupil's  title,  the  extent  of  his  succession,  heritable  and  moveable,  and 
that  the  interest  of  the  debts,  and  the  other  annual  charges,  are  equal  or 
nearly  equal  to,  or  that  they  exceed,  the  rents ;  that  thus  there  are  no 
fonds  to  aliment  the  pupil ;  and  that  the  creditors  threaten  to  adjudge. 

>Seton    9.  Soott,    10   July  1788,  M.  «  Wood  v.  Soott,  6  Feb.  1833,  11  Sh. 

13,371 ;  affirmed  7  April  1789,  3  Baton's      355. 

Ah^682.                ^^            .  „  '  Act  of  Sederunt,  17  Jan.  1766,  and 

'Urqnjiart    v.    Officera    of  State,  28      il  Jnlv  1794 

July  1753,  M.  9923.  •  v    i,  n    i^-        n  im    v      -     i, 

'M'Intosh    V.    Inglis    and  Weir,  17      ^    X^^'H  ^f^^*",  o^Si^"'"  ^^^*^'^5»*''  ? 

<  Keith  r.  Grant  and  othew,  14  Nov.  ^ay  1796.  3  Paton'a  App.  378. 

1792,  M.  2933.  »  Stirling  v.  Cameron,  21   July   1742, 

^Simwn    v.    Graham,    25    November  Elchies,  voce  Ranking  and  Sale,   8,  and 

iS31, 10  Sh.  &6.  (more  fully)  M.  14,436. 
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The  summons  therefore  concludes  that  the  Court  shall  take  cognition  of 
the  amount  of  debts  and  yearly  value  of  the  lands,  and  that  the  creditors 
shall  be  ordained  to  exhibit  their  grounds  of  debt  and  diligences.  There 
is  then  a  conclusion  that  a  sale  is  necessary,  and  for  warrant  to  the  tutors 
to  dispone  the  lands  and  grant  conveyances,  the  same  being  declared  to 
be  as  effectual  as  if  granted  by  the  pupil  after  majority. 

It  is  only  after  full  inquiry  made  in  terms  of  these  conclusions,  and 
in  the  event  of  urgent  necessity  being  established,  that  the  Court  will 
authorise  the  sale  of  a  pupil's  estate  under  this  process.^  There  is  here, 
however,  no  judicial  act  of  transmission,  no  decree  of  sale.  Titles  to  the 
lands  must  be  made  up  in  the  person  of  the  pupil ;  and  the  sale  is  carried 
into  effect  by  a  disposition  from  the  tutors,  as  empowered  by  the  Court 

Judicial  salb        We  shall  next  notice  the  Judicial  Sale  of  lands  at  the  instance  of  an 
Smf  *^  Apparent  Heir,  that  is,  an  heir  who  has  succeeded  to  the  lands  by  the 

death  of  his  ancestor,  but  has  not  made  up  any  title  in  his  person.  This 
is  authorised  by  the  Act  1695,  cap.  24,  and  is  competent  whether  the 
estate  is  bankrupt  or  not ;  no  third  party  having  an  interest  to  object 
The  privilege  is  lost  by  the  heir  obtaining  himself  served  as  such  to  his 
ancestor,  provided  the  service  is  of  such  a  character  as  to  involve  uni- 
versal liability  for  the  ancestor's  debts.  The  heir  in  such  case  is  no 
longer  merely  apparent,  nor  is  he  free  of  liability  for  his  ancestor's  debts. 
He  has  both  served  himself  heir  and  made  the  debts  his  own.^  But  the 
passive  title  and  liability  arising  by  behaviour  as  heir,  and  where  there 
has  been  no  service,  does  not  exclude  the  right  to  bring  the  action  ;*  nor 
even  service  as  heir  cum  heneficio  inveTUarii,  that  is,  with  liability  limited 
to  the  value  of  the  subjects  specified  in  an  inventory  or  schedule  signed 
and  recorded  before  the  service  is  expede.  On  the  same  jprinciple,  service 
with  specification  annexed,  in  terms  of  the  Service  of  Heirs  Act  of  1847,' 
ought  not  to  exclude  the  privilege ;  neither  ought  a  decree  of  special 
service,  unless  followed  by  registration  or  sasine.*  Nor  is  the  heir's 
right  to  bring  the  action  excluded  even  when  he  has  renounced  to  be 
heir,  in  an  action  of  constitution  against  him  at  the  instance  of  an 
ancestor's  creditor.^  The  action  is  competent,  likewise,  though  the  estate 
be  subject  to  an  entail,  if  the  entail  is  not  recorded.^ 

^FinlayBOiiB    v,    FinlayBons,    22    Dec.  'Smith  v.  Harris,  3  Mareli  1S54,  16 

1810,  F.  G.  D.  727  ;  Crediton  of  Bekhier  v.  His  Heir- 

«  Blair  r.  Stewart,  28  Feb.  1733,  M,  Apparent,  March  1776,  6  Br.  Sup.  561. 
6247. 

s  10  &  11  Vict  cap.  47,  sect  25.b  «  MitcheU    v.   TarbnU   and    others,  4 

*  10  A  11  Vict.  cap.  47,  sect  23.  Feb.  1809,  F.  0. 


*  The  heir's  liability  is  now  limited  to  the  value  of  the  estate  to  which  he  succeeds ; 
Act  of  1874,  sect  12. 

As  the  heir  has  now  a  personal  right,  by  sect  9  ef  the  Act  of  1874,  **  there  is  now 
no  such  thing "  (as  possession  on  apparency)  "  known  in  the  law  of  real  property  in 
this  country  ** — ^per  Lord  President  Inglis  in  M*Adam  v,  M'Adam,  16  July  1879,  6  R. 
1256. 

b  Section  49  of  the  Act  of  1868. 
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The  creditors  are  not  entitled  to  interfere  with  the  right  of  the  heir  judicial  balb 
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to  caiiy  on  the  sale.^  And  upon  the  death  of  the  original  pursuer,  after 
a  sale  had  taken  place,  the  next  apparent  heir  and  the  purchaser  have 
been  found  entitled  to  carry  on  the  action.^ 

The  summons  is  similar  to  that  raised  by  a  creditor,  except  that  there 
is  no  allegation  or  proof  of  bankruptcy  required ;  the  proof  in  the  case 
under  consideration  is  limited  to  the  value  of  the  lands.  The  sale  pro- 
ceeds in  the  same  form  and  way  as  when  a  creditor  raises  the  process ;  ^ 
and  the  purchaser  obtains  and  completes  a  title  in  the  same  form  and 
way,  and  with  the  same  securities,  in  the  one  case  as  in  the  other.  And 
if  the  sale  is  by  a  party  honA  fide  believed  to  be  the  heir,  and  who, 
after  the  sale,  has  completed  titles  as  heir,  a  nearer  heir  subsequently 
appearing  will  have  no  recourse  upon  the  purchaser  after  he  has 
]»id  the  price.  The  sale  is  for  the  ancestor's  debts ;  and  no  one  claim- 
ing through  the  ancestor  can  come  upon  the  purchaser  except  for  the 
price.' 

Should  there  be  any  reversion  of  the  price  after  satisfying  the  ances- 
tor's debts,  it  belongs  to  the  heir,  who  is  entitled  to  payment  without 
making  up  any  title  to  the  lands.  '  The  decree  of  sale  in  this  case  is  an 
adjudication  for  the  general  behoof,  and  a  sufficient  title  for  the  heir  to 
take  up  such  reversion.^ 

We  have,  lastly,  the  action  of  Division,  or  of  Division  and  Sale,  at  ditision  ahd 
the  instance  of  heirs-portioners,  or  joint  proprietors, — which  is  an  Outer  *^"' 
House  process.** 

This  does  not  apply  in  the  case  of  a  loch  belonging  as  a  common 
property  to  the  several  owners  of  the  surrounding  lands ;  nor  is  it  com- 
petent in  tiie  case  of  a  right  of  superiority  which  has  devolved  on  two  or 
more  heirs-portioners ;  and  thei*e  may  be  other  cases  in  which  the  right 
to  bring  an  action  of  division  and  sale  of  common  property  is  excluded. 
Bot^  as  a  general  rule,  when  two  or  more  parties  have  right,  jointly 
and  pro  indiviso,  to  the  same  subject,  it  is  competent  for  them  to  apply 
to  the  C!ourt  of  Session  for  judicial  division  thereof,  if,  as  in  the  case  of 
land,  division  is  practicable ;  but  if,  as  in  the  case  of  a  single  dwell- 
ing-house, it  is   not,  then  the  application  is    for  the   sale    of   the 
whole,  and  division  of  the  price.     Such  action  is  competent  to  one 
having  right  to  a  pro  indiviso  share  of  lands  though  he  holds  only  as  a 
trustee.* 

1  Hsmilton's  Creditors,  Supplicants,  29  *  Middlemore    v.   Macfarlane,    2    Feb. 

June  1749,  M.  13,323.  1803,  M.  App.  Heir-Apparent,  2. 

*  A.  V.  B.  (without  date),  Elchies,  voce  ^  Macbride  v.  Paul,  etc.,  19  Feb.  1862, 

Banking  and  Sale,  22.  24  D.  546. 

'  MiiUlemore  v.  MAcfarlane'g  Rppr^sen-  *  Craig  v.  Fleming,    14  March    1863, 

trtirea,  5  Manh  1811,  F.  C.  1  Macph.  612. 


*  Where  the  value  of  the  subject  does  not  exceed  £50  a  year,  or  £1000  value,  this 
action  is  now  competent  in  the  Sheri£F  Court  of  the  county  in  which  the  property  is 
■tasted ;  40  &  41  Vict  cap.  50,  sect  8. 
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DlTIBION 
AND8ALK 


The  sale  under  this  process  is  not  properly  judicial ;  it  is  not  made 
by  the  Court,  but  by  the  parties  under  the  order  and  authority  of  the 
Court.  The  Court  will  not  authorise  a  sale  without  proof  that  division 
cannot  be  accomplished.  This  proof  is  required  even  when  there  is  no 
appearance  on  the  part  of  the  defender.^ 

^  Bryden  v.  Craig,  4  Feb.  1837,  15  ford  in  Brock  v.  Hanulton,  reported  io 
Sh.  486;  Anderson  v.  AndersoD,  11  connection  with  Anderson's  caae,  19  D. 
March  1857,  19  D.  700 ;  and  Lord  Bather.      701.* 


*  See  also  Thorn  v.  Macbeth,  26  Nov.  1875,  3  B.  161. 


Epfbctof 
dbcrbb  of 


The  35th  section  of  the  Act  of  1874  contains  the  following  provision  as  to  decrees 
of  division  of  common  properties  or  ranriff  lands.     '  A  decree  of  division  of  commonty 
ACT  OF  1874.       '  ^'  ^^  common  property  or  ronrig  lands,  whether  prononnoed  by  a  court  of  law,  or  by 

'  arbiters  or  by  an  orersman,  shidl  have  the  effect  of  a  conveyance  containing  asngna- 

*  tions  of  writs  by  all  the  joint  proprietors  in  favour  of  the  several  parties  participating 
'  in  the  division  of  the  shares  severally  aUotted  to  them,  and  the  extract  decree  pro- 
'  nounoed  by  the  Court,  or  the  decree  pronounced  by  the  arbiters  or  oversman,  or  an 
'  extract  thereof  from  any  competent  court  books,  may  be  recorded  in  the  appropriate 
'  register  of  sasines  in  ordinary  fonn  on  behalf  of  all  or  any  of  the  parties,  or  may  be 
'  used  by  all  or  any  of  the  parties  for  the  purpose  of  infeftment  in,  or  of  aequiring  a 

*  persoDid  right  to  the  shares  severally  aUotted  to  them,  or  to  any  portion  thereof,  as 
'  an  assignation,  or  one  of  a  series  of  assignations,  of  an  unrecorded  conveyance  or  of 
'  a  peiBonal  right  under  this  Act' 

Where  one  of  the  joint  proprietors  has  been  absent  from  Scotland,  or  has  not  been 
heard  of,  for  seven  years,  the  other  proprietor  or  proprietors  may  sell  under  the  pro- 
visions of  the  Presumption  of  Life  Limitation  (Scotland)  Act  1881,  44  &  45  Vict  cap. 
47,  sect.  6. 


BRANCH    IV. 

DEEDS  GENERALLY  RELATING  TO  BOTH  PERSONAL  AND 

HERITABLE  ESTATE,  AND  OTHER  DEEDS  NOT  FALLING 

UNDER  ANY  OF  THE  FOREGOING  BRANCHES. 


TITLE   I. 

FORMS   OF  DESTINATION. 

We  have  now  closed  the  subject  of  the  transfer  of  lands  inter  vivos 
to  third  parties ;  and  before  entering  on  the  concluding  branch  of  the 
coarse,  which  embraces  mortis  causd  and  testamentary  deeds  and 
writings,  it  will  be  desirable  to  consider  the  general  operation  and  effect 
of  certain  forms  of  destination^  one  or  other  of  which  is  frequently  met 
with  in  practice.  This  is  an  extensive  and  important  subject ;  and  the 
study  of  it,  at  the  present  stage,  will  be  found  useful  when  we  enter  on 
the  terms  of  the  settlements  of  lands  in  marriage-contracts ;  and  still 
more  in  connection  with  th^  entry  of  heirs ;  because,  when  heirs  are  to 
enter,  they  have  to  transfer  the  fee  or  estate  from  the  person  in  whom 
it  last  stood  vested  to  their  own  persons.  In  particular  cases,  it  is 
difficult  to  say  in  whom  the  fee  stands  vested ;  and  the  rules  of  law 
applicable  to  special  destinations  thus  require  to  be  carefully  examined. 

In  construing  such  destinations,  there  is  one  general  principle  to  be 
kept  in  view  as  common  to  all  cases ;  viz.,  that  effect  is  to  be  given  to 
the  intention  of  the  maker  of  the  deed,  as  far  as  such  intention  can  be 
ascertained  from  the  deed  or  deeds  containing  the  destination.^  It  is 
not  an  exception  to  this  rule,  that  when  the  maker  of  the  deed  uses 
technical  terms — words  having  a  stamped  or  stereotyped  signification — 
such  terms  will  in  general  be  held  as  used  with  that  signification,  and 
DO  other ;  because  parties  are  supposed  to  know  the  meaning  of  such 
tenns,  and  to  intend,  when  employing  them,  that  they  shall  have  their 
fixed  and  accustomed  signification,  and  no  other.  Though  the  general 
rule,  however,  of  being  guided  by  the  parties'  expressed  intention,  is 
heyond  all  question,  its  application  is  often  difficult,  particularly  in  cases 
of  conjunct  rights ;  because  the  intention  of  the  parties  is  frequently 

^  Erskine,  iii.  8.  34. 
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obscurely  expressed,  and  di£Bcult  of  discovery.    I  first  notice  the  case  of 
conjanct  rights  in  favour  of  husband  and  wife. 
Ck)Hjx7ircT  Where  such  rights  relate  to  feudal  subjects,  or  to  the  qiuisi  feuda 

hdsbSidahd    of  bonds,  they  usually  import  a  fee  in  one  only  of  the  spouses ;  and  the 
^'^^**-  general  presumption  is  that  the  fee  is  in  the  husband,  as  the  dtgnior 

Genbbal  prs-  persona,  and  that  the  wife's  right  is  a  liferent  only.    Thus,  in  reference 
uvsB^^^  to  feudal  subjects  or  bonds,  there  may  be  a  destination  to  the  husband 
and  wife  in  conjunct  fee,  or  in  conjunct  fee  and  liferent,  or  simply  to  the 
husband  and  wife,  without  mention  of  fee  or  liferent,  and  the  heirs  of 
their  marriage,  or  to  the  heirs  of  their  bodies,  or  their  heirs  indefinitely. 
Such  destination  does  not  import  a  joint  right  of  fee,  one-half  in  each 
spouse ;  neither  is  the  fee  in  the  heirs.    As  a  general  rule,  in  such  cases 
the  husband  is  the  sole  fiar,  the  wife  only  liferenter.    The  heirs  of  the 
marriage,  or  other  heirs  pointed  out,  have  only  a  q)es  succemonis  ;  though, 
when  the  destination  occurs  in  an  antenuptial  contract,  the  heirs  of  the 
marriage  cannot  be  gratuitously  deprived  of  their  succession.     Moreover, 
the  term  'their  heirs,'  in  such  destinations,  means  the  heirs  of  the 
husband  only.^ 
LnoTATioNB  or       But  this  general  rule  suffers  limitation  in  several  cases ;  the  limita- 
QBNBKAL        .  |.j^jjg^  jjj^^  |.jjQ  p^jg  itself,  being  all  founded  on  the  presumed  intention  of 

the  parties  in  each  case  respectively.    And,  first,  the  law  will  hold  the 
person,  from  or  through  whom  the  lands  subject  to  the  destination 
If  LAWD8  COMB  fiowcd,  to  bc  thc  fiar;  unless  such  lands  came  from  the  wife,  and  are  meant 
NOT  MBAMT  AB   as  tochoT ;  or  unless  the  deed  containing  the  destination  distinctly  shows 
'^*^*^'**  that  the  parties  intended  otherwise.*    In  Paterson's  case,  the  wife  destined 

her  lands  to  her  husband  and  herself  in  conjunct  fee  and  liferent,  and  to 
the  children  of  the  marriage  in  fee.  A  sum  of  money  was  paid  to  the 
husband  as  tocher,  so  that  the  lands  could  not  be  claimed  by  him  as 
tocher ;  and  the  fee  of  the  lands  was  held  to  be  in  the  wife.  Muirhead's 
case  was  affected  by  specialties ;  but  the  general  principle  above  stated 
was  expressly  recognised  as  one  of  the  grounds  of  the  decision.  In  a 
more  recent  case,  this  principle  was  allowed  fuU  weight,  after  much  con- 
sideration and  discussion.  The  property  was  the  wife's  by  succession, 
and  was  conveyed  by  her  and  her  husband  to  themselves,  and  longest 
liver  of  them  two,  in  conjunct  fee  and  liferent,  and  to  the  child  or 
children  procreated  or  to  be  procreated  between  them ;  which  failing,  the 
longest  liver  of  the  spouses,  and  his  or  her  heirs  or  assignees,  in  fee. 
There  were  children  of  the  marriage.  The  wife  died  before  her  husband, 
who  subsequently  became  bankrupt  The  question  then  arose,  whether, 
by  the  destination,  the  fee  remained  vested  in  the  wife,  and  on  her  decease 
had  fallen  to  the  children  as  her  heirs ;  or  whether  the  fee  was  in  the 
husband,  and  by  his  bankruptcy  transferred  to  his  creditors.    The  claim 

1  Enkine,  iu.  8.  36 ;  Johnston  v.  Can.  Sb.  ft  M'L.  App.  458. 
ningham,  19  June  1667,  M.  4199 ;  Wat-  *  Patenon  v,  Balfonr,  6  Dec.  1780,  M. 

eon  V.  Johnston,  18  July  1766,  M.  4288;  4^12;   Muirhead  or  Patenon  v,   Pater- 

and    Lord    Brougham    in    Forrester    v.  son  and  others,  16  Jan.  1824,  2  Sh.  617. 
Forrester's  Trustees,    13  April   1835,   1 
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of  the  children  prevailed,  because  it  was  presumed  that  the  wife  did  not  Conjttkot 
intend  to  denude  herself  of  her  property  in  favour  of  her  husband ;  but  ^uuujidakd 
in  the  case,  which  happened,  of  there  being  children,  to  give  him  in  the  ^'^^"' 
first  place  only  the  liferent,  with  a  contingent  right  of  succession  to  the 
fee,  in  case  of  the  failure  of  the  children  of  the  marriage.^     This  case 
deserves  careful  perusal    The  destination  was  peculiar,  and  the  decision 
difiBcnlt ;  and  you  will  find  in  it  a  full  examination  both  of  principles 
and  authorities. 

When  power  of  disposal  is  given  to  one  of  the  spouses  it  will  in  Powbr  of 
iutio  be  hdd  that  the  fee  was  intended  to  be  in  the  spouse  on  whom  ^^^ 
such  power  is  conferred.     Thus,  where  the  wife's  father  destined  his 
lands  to  the  spouses  and  the  heirs  of  their  marriage ;  which  failing,  the 
wife,  hei  heirs  or  assignees ;  the  wife  (though  she  predeceased  her  hus- 
band) was  held  to  be  fiar,  because  the  ultimate  destination  was  '  to  her 
heiis  or  assignees,  and  none  but  who  is  fiar  can  assign.'  ^     The  wife's 
right  of  fee  in  this  case  appears  to  have  been  claimable  also  on  the  sepa- 
rate ground  (afterwards  referred  to),  that  she  and  her  heirs  were  the 
parties  most  favoured  in  the  destination ;  they  being  the  parties  first 
called  to  succeed  after  the  heirs  of  the  maitiage.    Again,  when  the  hus- 
band destined  his  property  to  himself  and  his  wife  in  conjunct  fee  and 
liferent,  with  an  express  power  to  the  wife  to  dispose  at  pleasure,  such 
power,  being  incident  to  a  right  of  fee,  was  held  evidence  of  the  intention 
to  make  the  wife  fiar.'    On  the  other  hand  (where  the  property  came 
through  the  wife),  the  exclusion  of  the  husband's  creditors  was  consi-  Exclusion  or 
dered  an  important  element  in  the  question,  whether  he  was  fiar  or  only  ^m»^ 
liferenter.^    In  Young's  case,  the  spouses  in  their  marriage-contract  made 
a  general  settlement  of  all  and  sundry  lands,  etc.,  belonging  to  them  at  the 
time  of  the  first  deceaser's  death,  in  favour  of  each  other  and  the  longest 
liver  of  them  in  liferent,  and  the  children  to  be  procreated  of  the  mar- 
riage in  fee.    This  general  settlement  was  followed  by  the  renunciation 
of  the  husband's  jus  mariti,  and  of  every  legal  pretension  competent  to 
him  by  law,  in  consequence  of  the  marriage,  in  reference  to  a  certain 
particular  fund  derived  from  the  wife.     This  fund  was  declared  not 
afiTectable  by  the  husband's  debts  or  deeds,  but  intended  for  the  sub- 
sistence of  the  spouses  and  their  children.    In  these  circumstances,  the 
husband's  right  as  to  this  particular  fund  was  held  to  be  a  mere  liferent. 
Two  of  the  Judges  say, '  How  can  a  man  be  fiar  of  an  estate  which  his 
creditors  cannot  touch  V     But,  though  the  right  is  derived  through  the  If lardboomi 
wife,  yet,  if  it  be  given  with  her  in  name  of  tocher,  the  fee  will  be  held  JS^l^*'*  ^ 
to  be  in  the  husband ;  because  the  tocher  is  intended  to  be  his  property.^ 

1  Myles  «.  Calnum,  12  Feb.   1857,  19  ^  Gaims  v.  Sandilands,  12  July  1671, 

D.  408.  M.  4230,  4231 ;  RamBay  v.  Ramsay,  20 

'  Drorer  v.  Bfazwell  and  others,  4  Feb.  Dec.  1682,  M.  4234 ;  Creditors  of  Eliot 

1709,  M.  4240.  Northsenton  v.  EHot,  July  1720,  M.  4244 ; 

'  £srl  of  Donfennline  r.  Earl  of  Callen-  Henderson  v.  Henderson,  20  Jan.  1790, 

dar,  27  Jnne  1676,  M.  2941  &  4244,  eto.  M.    4215;    affirmed    11    May    1791,    3 

*  Young  9.  Watson,  2  Dec.  1835,  14  Baton's  App.  686. 
8h.B5, 
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Conjunct 
bights  to 
husband  and 

WIFB. 

Spouse  whosb 
hkibs  most 

FAVOUBBD  WILL 
BBFIAB. 


To  SPOUSES 
AND  SUBVIVOR 
AND  *THBIB 
HEIRS.' 


To  SPOUSES 
AND  SUBVIVOB 
AND  'THE  HEIRS 
OF  THE  MAR- 
RIAQE.' 


Moveables. 


Another  qualification  of  the  general  rules  before  stated  arises,  as 
already  noticed,  in  favour  of  the  spouse  Whose  heirs  are  most  favoured 
in  the  destination.  This  character  of  being  most  favoured  is  applied  to 
the  spouse  whose  heirs  are  first  called  after  the  immediate  issue  of  the 
marriage,  though  the  lands  should  be  settled  ultimately  upon  the  heirs 
of  the  other.^  In  Cranston's  case,  the  destination  was  to  the  husband 
and  wife  and  longest  liver  in  conjunct  fee,  and  the  heirs  betwixt  them ; 
which  failing,  to  the  husband's  heirs ;  which  failing,  the  wife's  heirs. 
The  husband  was  held  to  be  fiar.^^  In  Eameslaw's  case  the  fee  was 
found  to  be  in  the  husband,  in  virtue  of  a  contract  of  marriage  with  a 
destination  by  the  wife  of  her  property  to  her  husband  in  liferent,  and 
the  heirs  to  be  procreated  between  them  in  fee ;  which  failing,  to  the 
husband  and  his  nearest  heirs  and  assignees 

Again,  where  the  conveyance  (not  being  by  way  of  tocher)  is  in 
favour  of  the  spouses  in  conjunct  fee  and  liferent,  and  the  survivor  of 
them,  and  their  heirs  or  assignees ;  and  where  there  is  no  further  desti- 
nation preferring  the  heirs  of  the  one  over  those  of  the  other ;  the  fee 
will  belong  to  the  survivor,  whether  husband  or  wife ; — ^the  destination 
to  '  their  heirs,'  in  such  case,  is  held  to  mean  the  heirs  of  the  longest 
liver.* 

But  where  the  destination,  under  a  conveyance  by  the  wife,  in  an 
antenuptial  contract  of  marriage,  was  to  the  spouses  in  conjunct  fee  and 
liferent,  and  the  survivor  of  them,  and  the  heirs  of  the  future  marriage, 
— ^the  fee  was  found  to  be  in  the  husband,  even  though  he  predeceased 
his  wife ;  because  the  heirs  of  the  marriage  were  his  heirs.  The  destina- 
tion to  the  heirs  of  the  survivor  is,  therefore,  to  be  distinguished  from 
the  destination  to  the  heirs  of  the  marriage.^  And  when  lands  destined 
to  the  spouses  and  the  longest  liver  of  them,  and  their  heiis  and  assig- 
nees, were  bought  out  of  money  settled  in  trust  for  behoof  of  the  spouses 
in  conjunct  liferent,  and  the  survivor  of  them  in  liferent,  and  the  child 
or  children  of  their  marriage  in  fee,  the  destination  of  the  lands  was,  in 
a  question  between  the  heir  of  the  marriage  and  the  surviving  wife, 
held  controlled  by  the  terms  of  the  settlement  out  of  which  they  were 
purchased ;  and  the  surviving  wife  was  held  to  have  only  a  liferent.^ 

The  rules  above  explained  have  reference  to  conjunct  rights  in  feudal 


^  CranstOD  v.  Wilkison,  20  Feb.  1S67, 
M.  4227. 

'  See  also  Creditors  of  Eameslaw  v, 
Douglases,  21  Nov.  1705,  M.  4223. 

s  Erskiiie,  iii.  8.  36  ;  M*Oregor  v.  For- 
rester, 3  June  1831,  9  Sh.  675  ;  afiSnned 
13  April  1835,  1  Sh.  &  M'L.  App.  441. 


*  NeiUocL  V.  Morray,  14  March  1732, 
1  Craigie  k  Stewart's  App.  65.  See  also 
Lord  Fnllerton  in  Mackellar  v.  Marquis, 
4  December  1840,  3  D.  172. 

*  Murray  v.  Murray,  17  May  1826,  4 

Sh.  589. 


*  In  the  case  of  Smith  Cnninghame  v.  Anstmther^s  Trustees  (18  Mardi  1869,  7 
Macph.  689),  the  fee  was  held  to  be  in  the  wife,  where  she  had  granted  a  general 
conveyance  of  her  whole  estate  in  farour  of  her  husband  and  herself,  and  the  surrivor 
in  conjunct  fee  and  liferent,  and,  failing  children  of  the  marriage,  then  to  the  wife's 
nearest  heirs  and  assignees  in  fee.  But,  the  oonveyanoe  being  in  a  marriage-contract, 
she  could  not  defeat  gratuitously  the  right  of  succession  of  the  children. 
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subjects  or  ihe  qimi^  feuda  of  bo&ds ;  and  the  general  presamption,  cvnrjnNaT 
which  in  sucli  cases  is  in  favour  of  the  husband,  and  against  division  of  ^b^^and 
the  subject  between  the  heirs  of  the  spouses,  so  as  to  give  one-half  to  ]^^  ^^  ^ 
flie  heirs  of  each  spouse,  does  not  operate  with  equal  force  in  the  case  of  moveables. 
conveyances  of  proper  moveable  subjects.    In  such  conveyances  the 
words  employed  in  the  destination  are  more  literally  construed ;  feudal 
maziiiis  have  no  place  in  connection  with  proper  moveables ;  and  such 
subjects  suffer  a  division  more  naturally  than  heritage.     Indeed,  in  the 
case  of  moveables,  division  may  be  assumed  as  the  intention  of  the 
partiea^    In  Bartilmo's  case,  the  wife,  by  contract  of  marriage,  disponed 
her  goods  and  debts  to  her  husband,  to  be  enjoyed  by  him  and  her  and 
the  longest  liver  of  them  two  during  their  lifetime,  and,  after  their 
decease,  to  their  heirs,  executors,  and  assignees.    The  wife  died  first ; 
there  was  no  surviving  issue  of  the  marriage,  and  the  above  destination 
in  favour  of  the  husband  was  held  to  give  him  only  a  liferent.     The 
destination  to '  their  heirs '  was  held  to  give  the  fee  equally  to  the  heirs  of 
both  spouses.    From  the  report,  it  appears  to  have  been  expressly  stated 
by  the  Court  that  if  the  subjects  had  been  heritage  the  husband  and 
his  heirs  only  would  have  taken  the  whole  fee.    But,  stiU,  you  will 
observe  that  the  presumed  intention  formed  the  rule  of  the  decision. 

I  now   take   the  case  of   destinations  in  favour  of  parents  and  Pabknt  and 

1  .u  CHILD. 

children. 

In  destinations  to  parents  and  children,— -contained  in  conveyances 
by  tfiird  parties,  which  are  intended  to  receive  instant  effect  by  divesting 
the  disponer  of  both  fee  apd  liferent,  also  in  contracts  of  marriage,  and 
conveyances  though  not  by  third  parties,  if  intended  to  receive  instant 
effect, — it  is  generally  presumed  to  be  the  intention  of  parties  that  the  J^e^^*"" 
fee  shall  1)e,  or  remain,  with  the  parent ;  unless,  from  the  tenor  of  the  farbmt. 
grants  the  fee  appears  to  have  been  intended  to  be  given  to  the  chUd.' 
A  debtor  granted  bond  for  money  stated  to  be  borrowed  from  the  father, 
*  for  himself,  and  in  name  of  his  sons.'  The  bond  was  granted  to  the 
father,  he  being  in  life,  and  failing  of  him  by  decease  to  his  sons  nomi- 
natim; — ^and  the  father  was  found  to  be  fiar.^     The  father  is  fiar  also  Fathbb  ro 

«  TVBQ VMni    AND 

when  in  a  deed  by  a  third  party,  which  is  intended  to  receive  instant  heirs  op  his 
effect  by  divesting  such  third  party,  lands  are  destined  to  the  father  ^^^^^^^^"^ 
in  liferent,  and  to  the  heirs  of  his  body,  nascituri,  in  fee.    Under  such 
destination  the  children  are  only  heirs  of  provision.^ 

Bie  parent  is  again  fiar  when,  in  a  deed  from  a  third  party,  the  desti-  Li^raroT  to 
Bstion  is  to  him  or  her  in  liferent,  and  to  his  or  her  children  in  fee,  and  power  of 
when  the  parent  has  express  power  of  disposing  of  the  property.     Such  ^^^^^^^ 
power  is  not  incident  to  a  mere  liferent ;  and,  as  it  makes  the  right  of 

^  Butifano  V.  HasBiiigtoii,  2  Feb.  1632,  *  Creditors  of  Frog  v.  His  Children,  25 

M.4222.  Kovember    1735,   M.    4262;    Bobertson 

*  Erdune,  iii  8.  35 ;  Lord  Fullerton  in  v.  Doke  of  Athole,  20  November  1806, 

Mackellar,  before  cited.  M.    App.    Fiar,   Absolute   and   Limited, 

'  Lsird  of  Lammington  v.  Moor,  23  July  No.  2 ;  Kennedy  v,  Allan,  19  Feb.  1825, 

1675,  M.  4252.  3  Sh.  554. 
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fee  given  in  terms  to  the  children  merely  nominal,  the  nominal  fiar  has 
only  a  spes  successianis.  This^  holds  although  some  of  the  children  are 
in  existence  at  the  date  of  the  deed;^  and  even  although  the  child 
described  as  fiar  is  mentioned  by  name  in  the  destination.^ 

Again,  where,  in  a  deed  by  a  third  party,  the  destination  is  to  the 
spouses  and  longest  liver  of  them  in  conjunct  fee  and  liferent,  for  the 
wife's  liferent  use  allenarly,  and  to  a  son  nominatim,  and  his  heirs  or 
assignees  in  fee,  but  under  the  reserved  power  to  the  father  of  burdening 
or  disposing  of  the  subjects,  the  fee  is  in  the  father,  in  virtue  not  only 
of  the  reserved  right,  but  of  the  express  destination.^^  And  when  the 
deed  is  granted  by  the  parent  himself,  and  the  destination  is  to  the 
grantor  and  spouse  in  conjunct  fee  and  liferent,  and  to  the  granter's  son 
or  daughter  in  fee,  the  fee  remains  with  the  granter,  although  he  does 
not  specially  reserve  power  of  disposal ;  for  the  granter  has  the  powers 
of  fiar  by  virtue  of  the  destination.* 

It  has  likewise  been  decided,  that  when  the  destination  was  to  the 
parent  in  liferent,  and  to  the  children,  bom  or  to  be  bom,  in  fee  (no  child, 
however,  being  named),  and  when  there  were  no  taxative  words,  such  as 
'  in  liferent  allenarly,'  excluding  the  parent  firom  the  fee,  the  fee  was  in 
the  parent  and  not  in  the  children  ;^  and  this  rule  has  been  applied  in 
cases  where  all  the  children  to  whom  the  fee  was  destined  were  in 
existence  at  the  date  of  the  disposition  containing  the  above  destination.^ 
The  case  of  Cuthbertson  further  establishes  that  when  lands  are  destined 
by  a  mortis  cavsd  deed,  to  a  parent  in  liferent,  and  to  the  children  of  his 
or  her  marriage  as  a  class,  equally  among  them,  in  fee,  and,  failing  any 
of  them  by  decease,  to  the  others  surviving,  the  right  of  a  deceasing 
child  transmits  to  the  issue  of  such  child,  even  though  it  never  vested 
in  the  deceasing  child ;  on  the  principle  that  the  surviving  children 
were  called  only  under  the  implied  condition  that  the  children  deceasing 
should  die  without  issue. 

But  if  the  destination  be  to  the  parent  in  liferent,  and  to  a  child  or 
children  nomiruUim  in  fee,  and  if  the  powers  of  a  fiar  are  not  reserved 
to  the  parent,  the  ordinary  rules  of  constmction  come  into  operation. 
The  fee  is  in  the  child  or  children,  and  the  parent  is  only  liferenter ;  and 
this  rule  holds  even  if  the  deed  is  granted  by  the  parent ;  assuming 
always  that  it  has  been  delivered.^ 


^  Porterfield  v,  Graham,  23  June  1779, 
M.  4277  ;  affinned  17  March  1780. 

*  Cumming  v,  H.  M.  Advocate,  10  Feb. 
1756,  M.  4268  &  15,854  ;  BailUe  v.  dark, 
23  Feb.  1809,  F.  G. 

»  Wilaon  v.  Glen,  14  Dec.  1819,  F.  C.b 

*  Steele  v.  Young,  23  Jan.  1823,  2  Sh. 
146. 


*  Kennedy,  before  cited. 

*  Cuthbertson  v.  Thomson  and  Tonng, 
1  March  1781,  M.  4279  ;  Lindsay  v.  Dott, 
9  Dec  1807,  M.  App.  Fiar,  No.  1. 

7  M'Intoah  v.  M'Intosh  and  Sproat,  28 
Jan.  1812,  F.  C. ;  Spence  v,  Ross,  17  Nor. 
1826,  5  Sh.  17 ;  affirmed  25  Match  1829, 
3  WiL  &  Sh.  App.  380. 


^  A  reserred  liferent  to  parents,  with  f nU  power  to  borrow,  is  not  equivalent  to  a 
fee ;— Bonstead  v,  Gardner,  4  Noy.  1879,  7  R.  139. 

b  See  obsenrations  on  this  case  by  the  Lord  Jnstioe-Clerk  (Inglis)  in  Forrest 
V.  Forrest,  26  May  1863,  1  Macph.  806. 
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If  the  destination  is  to  the  parent  in  liferent,  and  to  a  child  or  chil-  Parent  and 
dren  already  in  existence  nominatim,  and  to  other  children  to  be  born  °^^"'- 
in  fee,  the  parent  is  still  only  liferenter.    It  has  been  said  that  the  fee 
is  in  the  children  named,  for  themselves  and  those  to  be  bom.^     This 
rule  received  practical  though  not  literal  effect  in  the  recent  case  of 
M'Gowan,*  where  the  destination  in  a  conveyance  by  the  wife  in  an 
antenuptial  contract  was  to  her  intended  husband  and  herself  in  con- 
janct  fee  and  liferent,  for  their  liferent  use  allenarly,  and  to  the  husband's 
children  by  a  former  marriage  nominatim,  and  the  children  to  be  pro- 
created of  the  intended  marriage  in  fee,  share  and  share  alike.    The 
chOdren  of  the  first  marriage,  who  were  rumimtm,  dlBponees  of  the  fee,       ' 
share  and  share  alike  with  those  to  be  bom  of  the  second  marriage,  were 
held  to  have  a  right  of  fee. 

I  have  to  cidl  your  attention^  however,  to  the  case  of  Campbell, 
reported  by  Lord  Elchies  as  follows :' — *  A  disposition  of  some  houses 
'  without  either  procuratory  or  precept  being  made  to  the  disponer's 
'  daughter  for  her  own  and  children's  aliment  in  liferent,  and  to  three 

*  chUdren  whom  she  then  had,  nominatim,  and  all  other  children  that  she 
'  should  have  in  fee ;  and  though  several  children  were  afterwards  born 
'  besides  these  three,  yet  of  the  whole  there  having  only  two  survived  the 

*  mother,  the  Lords  found  that  only  these  two  had  right  to  the  subjects, 
'  and  that  equally,  and  that  the  children  who  died  before  their  mother 
'  never  had  any  right ;  for  they  considered  this  only  as  a  personal  deed 
'  or  obligement,  and  not  as  establishing  a  present  right  of  fee.-'  The 
destination  here  appears  to  resemble  that  in  Dykes'  and  M'Gowan's  cases 
Tery  nearly ;  and  it  is  difficult  to  see  why  a  right  of  fee  should  not  have 
arisen  to  the  nominaiim  disponees  in  the  one  case  equally  with  the  others. 
Lord  Elchies  in  his  *  Notes '  gives  as  the  reason  in  Campbell's  case,  that 

*  here  no  fee  was  conveyed,  only  an  obligement  to  dispone.'  As  a  right 
of  fee  can  be  given  under  an  obligation  as  well  as  under  a  disposition, 
this  explanation  hardly  solves  the  difficulty.  Moreover,  the  deed  in 
Campbell's  case  was  actually  a  disposition ;  though,  in  respect  that  it 
contained  neither  procuratory  of  resignation  nor  precept  of  sasine,  it 
could  not,  as  the  law  then  stood,  be  made  use  of  as  in  itself  a  warrant 
for  a  real  right  or  infefbment,  but  was  only  the  ground  of  an  adjudication 
in  implement  Perhaps  the  case  went  upon  presumed  intention. 
Except  in  so  far  as  it  may  have  done  so,  it  appears  to  be  now  superseded 
as  an  authority  by  Dykes'  and  M'Gowan's  cases. 

If  the  subject  is  conveyed  to  the  parent  in  liferent  for  his  liferent  lifkbsnt 
use  allenarly,  this  mode  of  expression  has  the  effect,  according  to  a  ^"^^^^''^ 
umfonn  train  of  decisions,  of  restricting  the  parent's  beneficial  right  to 
a  liferent,  on  the  principle  that  the  destination  clearly  shows  the  inten- 

*  Lord  Meadowbank  in  Dykes  v.  Boyd,  *  M<Gowan  v.  Robb,  14  Dec.  1862,   1 

3  Jute  1813,  F.  C.     Hia  Lordship  says,  Macpb.  141. 

*  The  wbole  fee  is  in  them,  sabject  to  '  Campbell  v.  Campbell,  9  Nov.  1740 ; 

htm  birtha'  Elchies,  Fiar,  No.  6. 
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tion  of  the  granter  to  have  been  that  the  parent  should  not  have  the  fee. 
Lord  Ivory  holds  this  to  be  taken  for  granted  in  the  case  of  Thomsons  ;^ 
and  we  have  many  decisions  to  the  same  effect^  The  same  was  held 
though  the  parent  had  power  to  burden  the  lands  with  provisions  to 
younger  children ;'  and  the  like  construction  has  been  given  to  a  desti- 
nation to  the  pcurent '  in  liferent  alimentary/^ 

The  parent's  right  is  also  a  mere  liferent^  when,  in  the  destination  of 
a  sum  of  money, '  the  interest  is  to  be  liferented  by  the  parents  during 
'  their  lives,  and  during  the  life  of  the  survivor  of  them,  and  the  prin- 
'  cipal  sum  to  be  the  property  of,  and  divisible  amongst,  the  issue  of  the 
'  marriage,  as  their  parents  may  direct ;  and,  in  default  of  issue,  as  the 
*  mother  may  direct'*  The  parents  here,  you  will  observe,  had  merely 
the  liferent  of  the  interest,  not  the  liferent  of  the  principal  sum ;  and, 
moreover,  the  principal  was  settled  not  upon  '  their  heirs,'  but  on  '  the 
issue  of  the  marriage.' 
SjPKGiAL  TBusT.  Tho  parent  is  also  restricted  to  a  liferent,  when,  by  a  special  trust, 
the  subjects  of  the  destination  are  actually  conveyed  to,  and  vested  in, 
trustees  for  behoof  of  him  or  her  in  liferent,  and  the  children  in  fee.  This 
is  strongly  brought  out  by  the  case  of  TumbuUs,^  where  there  had  been 
a  marriage-contract  conveying  the  lands,  which  belonged  to  the  wife,  to 
her  in  liferent,  and  the  children  of  the  marriage  in  fee.  Under  that 
deed  the  mother  was  fiar,  and  the  children  only  heirs,  with  right 
to  challenge  gratuitous  deeds  to  their  prejudice.  But  the  mother  had 
subsequently  disponed  the  lands  to  trustees  in  trust,  after  payment  of 
debts  due  at  the  date  of  the  trust,  to  pay  the  surplus  income  to  her,  and, 
after  the  death  of  herself  and  her  husband,  to  dispone  the  residue  to  the 
children  of  her  mamaga  The  trustees  were  infeft,  and  the  House  of 
Lords  held  that,  by  the  operation  of  the  trust-deed  (which  was  not  only 
delivered,  but  had  been  followed  by  infeftment),  the  mother  was  divested 
of  the  fee,  and  that  the  same  belonged  to  the  children.  A  mere  trust- 
deed,  however,  for  general  purposes,  with  an  order  on  the  trustees  to 
pay  a  legacy  of  a  sum  of  money  to  a  parent  in  liferent,  and  to  his 
children  nascUuti,  or,  if  existing,  not  named,  in  fee,  at  the  first  term 
of  Whitsunday  or  Martinmas  twelve  months  after  the  truster's  death, 
and  containing  no  directions  to  hold  for  behoof  of  the  parties,  is  not 
enough  to  deprive  the  parent  of  his  right  of  fee.  Under  such  an  order 
contained  in  a  general  trust-deed  the  parent  is  fiar,  and  the  children 
are  only  conditional  institutes.     If  their  parent  survives  the  term  when 
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^  ThomBonB  v,  Lawsons,  4  February 
1681,  M.  4258. 

*  See  in  particular  Newlands  v.  Kew- 
laDd'B  Creditors,  9  July  1794,  M.  4289; 
affirmed  26  April  1798;  Watiierstone  v, 
BentoDB,  25  Nov.  1801,  M.  4297  ;  Thom- 
son V.  Thomson,  14  Dec.  1812,  1  Bow's 
App.  417  ;  MaxweU  v,  Logan,  20  Dea 
1836,  15  Sh.  291 ;  affirmed  1  Ang.  1839, 
M*L.  ft  Rob.  App.  790. 


'  MKxowan  v.  Montgomery,  16  Not. 
1822,  2  Sh.  21. 

*  Gerran  o.  Alexander,  14  June  1781, 
M.  4402. 

fi  Scott  V,  Crombie,  14  Feb.  1826,  4  Sh. 
454;  affirmed  14  May  1827,  2  WiL  &  Sh. 
App.  550. 

^  Tumbnlls  t;.  Tumboirs  Trastees,  12 
Not.  1822,  2  Sh.  1 ;  rerersed  15  April 
1825,  1  Wil.  &  Sh.  App.  80. 
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the  l^acy  is  payable,  they  have  no  right  of  any  kind  qud  legatees  of  Parbnt  ahd 
the  truster.^ 

The  parent  is  likewise  divested  of  the  fee,  when,  in  a  special  trust 
by  him,  the  conveyance  to  trustees  is  for  him  in  liferent,  and  his  children, 
though  only  nascituriy  in  fee.^  The  trustees  hold  two  separate  estates  or 
mteiesta;, — one  of  liferent  for  the  parent,  the  other  of  fee  for  the  children 

The  role  of  construction  of  destinations  in  favour  of  the  parent  in  Principles 

BY  WHICH 

liferent,  and  his  children  nasdturi  or  not  named  in  fee,  which  gives  the  destination  to 
^lent  the  full  right  of  fee  and  the  children  a  mere  spes  successionis,  is  ^^l^^oiyss 
said  to  be  founded  on  two  principles;  one,  the  presumed  intention  of  the  °™  ^^ 
paities,  to  which  the  Court  will  always  give  effect  when  such  intention 
tsn.  be  gathered  £rom  the  deeds  before  them ;  the  other  that  the  fee 
(aimot  be  in  pendenii.     It  cannot  '  hang  in  the  air,^  but  must  be  in 
some  existing  individual^    It  is  difficult,  however,  to  allow  to  this 
feadal  mayim  the  full  effect  ascribed  to  it  in  some  at  least  of  the  cases 
we  have  been  examining ;  because,  as  we  have  seen,  whenever  the  word 
*  allenarly,'  or  an  equivalent  expression,  is  added  in  reference  to  the 
lifeient  bestowed  on  the  parent,  the  addition  of  the  taxative  word  has 
been  held  to  restrict  the  parent's  beneficial  right  to  a  mere  liferent. 
Bat  precisely  the  same  feudal  difficulty  arises  as  to  the  fee  being  '  in 
pendenii/  whether  the  word  'allenarly'  is  employed  or  not.     Where 
the  children  called  as  fiars  are  unborn  or  not  named,  there  is  just  as 
much  room  for  the  feudal  difficulty  as  to  the  fee  being '  in  pendenti* 
with  a  destination  to  the  parent  in  liferent  allenarly,  as  to  the  parent 
simply  in  liferent    When  in  liferent  allenarly,  the  difficulty  is  over- 
come not  by  giving  the  fee  to  the  parent  absolutely,  but  by  holding 
that  a  fiduciary  fee  has  been  constituted  in  him  for  behoof  of  the 
unborn  cluIdr^Du      It  rather  appears,  therefore,  that  the  presumed 
intention  of  the  parties  has,  in  the  cases  in  question,  been  the  main 
gnmnd  of  decision.    There  is  always  a  strong  inherent  presumption 
that  a  party,  when  bestowing  a  subject  upon  a  father  and  his  children, 
intends  to  bestow  the  whole  right  and  interest  in  it  upon  the  father 
himself  in  the  first  place,  and  to  give  nothing  but  a  spes  mecessionis 
to  the  children.    And  when  the  word  '  allenarly,'  or  some  equivalent 
expression  restricting  the  liferent  in  absolute  terms,  has  not  been  used, 
the  Court  have  held  that  the  intention  to  restrict  the  parent  to  a 
mere  liferent  has  not  been  so  absolutely  expressed  as  to  overcome 

^  Ferguson's  Trustees  v.  Hamilton  and  '  Seton  v,  Crediton  of  Seton,  6  Maroh 

others,     13    July    1S60,    22    D.    1442 ;      1793,  M.  4219. 
iffinned  IS  July  1S62,  4  Macq.  App.  387.  ^  Erakine,  ii.  1.  4. 


^  Id  the  case  of  Gilpin  v.  Martin  (25  May  1869,  7  Macph.  807),  where  a  person 
had  taken  a  conTeyance  in  faronr  of  himself  for  behoof  of  his  three  children  nominatim, 
vith  certain  limited  powers  inconsistent  with  his  being  himself  absolute  fiar,  it  was 
held  that  an  irrevocable  trust  had  thereby  been  created  in  his  {person. 
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the  inherent  presumption  above  noticed.  Bat  this  result  arises  from 
the  circumstance  that  such  words  have  not  been  employed  as  prove, 
beyond  all  doubt  or  question,  that  it  was  the  granter's  intention  to  limit 
the  beneficial  right  bestowed  on  the  parent  to  a  mere  liferent;  and 
the  contrary  result  takes  place  when  the  opposite  intention  ia  clearly 
demonstrated.  It  would,  however,  have  been  equsdly  easy,  so  far  as  the 
feudal  difficulty  is  concerned,  to  have  made  the  parent  fiduciary  fiar 
in  the  one  case  as  in  the  other ;  and  it  would  seem  that  the  rule  of 
interpretation  which  makes  the  parent  absolute  fiar,  though  nominally 
liferenter,  rests  mainly  upon  the  constructive  intention  of  the  maker  of 
the  deed.  The  principle,  therefore,  on  which  this  point  has  been  settled, 
seems  to  be,  that  effect  is  to  be  given  to  the  presumed  intention  of  the 
parties  who  made  the  destination  under  consideration.  Whether  the 
Court  correctly  construed  the  intention  of  such  parties, — ^in  reading  the 
destination  to  a  parent  in  liferent,  and  his  children  to  be  bom,  or  not 
named,  in  fee,  as  giving  the  parent  the  absolute  fee, — ^may  well  be 
doubted.  But  that  point  is  now  settled,  beyond  all  dispute  in  a  Court 
of  law.  Such  a  destination,  without  the  word  '  allenarly,'  or  some  other 
equally  taxative  expression,  gives  the  absolute  fee  to  the  parent  And, 
on  the  other  hand,  a  destination  to  the  parent  in  liferent  *  allenarly,' 
or  with  some  equivalent  limitation,  and  to  the  children,  though  not 
named,  or  even  though  unborn,  in  fee,  restricts  the  parent's  beneficial 
right  to  a  liferent. 

The  rule,  however,  which  makes  a  conveyance — from  a  third  party, 
or  by  marriage-contract,  or  which  is  intended  to  have  instant  operation, 
— in  favour  of  the  parent  in  liferent  without  taxative  words,  a  construc- 
tive fee,  is  not  to  be  applied  to  the  case  of  dispositions  by  married 
persons  to  one  another  in  liferent,  and  to  their  children  to  be  bom  in 
fee ;  especially  if  proper  vwrtis  causd  and  testamentary  conveyances. 
There,  on  principle,  as  well  as  on  the  authority  of  practice,  the  term 
'liferent'  receives  its   natural  and  appropriate  signification;  leaving 
the  fee  (if  there  are  no  children  who  take  it)  in  the  person  from 
whom  the  right  flows.^     Moreover,  the  case  of  a  lease  of  a  farm  is 
to  be  distinguished  from  that  of  a  conveyance  of  lands,  in  reference 
to  the  rights  and  powers  of  the  institute  over  the  destination  to  a 
nomincUim  substitute,  and  the  beneficial  interest  of  such  substitute. 
In  the  case  of  Macalister,*  a  lease  for  thirty-eight  years  was  granted  by 
trustees,  in  implement  of  the  directions  in  a  trust-settlement,  to  A. 
and  B.,  spouses,  and  the  longest  liver  of  them,  whom  failing,  to  their 
son  C,  and  his  heirs  and  assignees.     Had  this  destination  occurred 
in  a  conveyance  of  lands,  the  spouses  and  the  longest  liver  of  them* 
would  have  been  entitled  as  fiars  to  alter  it,  and  to  defeat  the  right  of 
C,  either  for  onerous  causes  or  gratuitously.     But  here  C.  was  found  to 


1  Fraser  v.  Brown,  27  March  1707, 
M.  4259 ;  Mackellar  v.  Marquis,  4  Dec. 
1840,  3  D.  172. 


s  Macalister  v,  Macalister,  22  Feb.  1859, 
21  D.  560. 
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haTB  right  to  succeed  to  the  lease  on  the  death  of  both  A.  and  B. ; 
and  an  attempt  by  B.  (who  surviyed  A.,  and  was  unquestionably  sole 
fiar  at  the  time)  to  exclude  C,  by  means  of  a  sub-lease  to  a  third  party, 
was  set  aside  as  beyond  the  powers  of  the  lessee  under  a  lease  with 
such  a  destination. 

I  now  take  the  case  of  conjunct  rights  to  parties  not  standing  to  each  Conjunct 
other  in  the  relation  of  husband  and  wife,  or  parent  and  child ;  the  n^Noms. 
leading  rules  regarding  which  appear  to  be  as  follows,  viz. : — 

(1.)  When  the  destination  is  to  A.  and  B.  conjunctly,  and  their  heirs 
and  assignees, — ^the  disponees  named,  and  their  heirs  and  assignees,  are 
ri»pectively  proprietors  to  the  extent  of  one-half  ^o  indiviso,  with  full 
power  of  disposal  thereof,  independently  of  each  other.^    (2.)  When  the 
destination  is  to  A.  and  B.,  in  conjunct  fee  and  liferent,  and  their  heirs, — 
the  fee  belongs  to  the  disponees  named,  and  their  heirs,  as  above ;  but 
the  survivor  has  the  liferent  right  to  the  whole.^     (3.)  When  the  desti- 
nation is  to  A.  and  B.,  and  the  longest  liver  of  them  two  and  their 
heirs,  or  their  heirs  and  assignees, — ^the  words  'their  heirs'  are  imderstood 
to  denote  the  heirs  of  the  longest  liver ;  and  the  longest  liver  and  his 
heiiB  will  take  the  entire  estate  as  sole  fiars.    But  the  creditors  of  each 
may  attach  his  share.'   (4.)  When  the  destination  is  to  A.  and  B.,  jointly, 
and  to  B.,  if  he  shall  survive,  and  Ids  heirs, — the  sole  fee  wUl  fall  to 
B^  if  he  survives,  subject  to  any  deeds  or  debts   of  A.    But  if  B. 
shall  predecease,  then  the  fee  divides  between  A.  and  the  heirs  of  B.^ 
(5.)  When  the  destination  is  to  A  and  B.  jointly,  and  to  the  heirs  of  A., 
— ^the  fee  of  the  whole  is  in  A.,  and  B.  has  only  a  right  of  liferent.^ 
(6.)  The  same  result  appears  to  arise  under  the  destination  in  an  onerous, 
delivered,  and  irrevocable  disposition   omnium  honorum,  by  several 
persons  to  each  other  and  to  the  heirs  and  assignees  of  the  last  survivor. 
Lord  St.  Leonards  held  a  conveyance  in  these  terms,  granted  by  five 
sisters,  as  giving  them  a  mere  liferent  whilst  two  or  more  of  them 
sunrived,   and  as  giving  the  entire  fee  to  the  last  survivor.^      The 
question  arose  upon  a  claim  by  the  Inland  Bevenue  Office  to  duty 
out  of  the  estate  of  one  of  the  disponers,  who  was  also  one  of  the 
joint  disponees,  and  who  had  died.    In  Scotland,  the  Court  of  Exchequer, 
whose  judgment  does  not  appear  to  be  reported,  decided  in  favour 
of  the  Crown,  on  the  ground  that  the   disposition,  founded  on   as 
excluding  the  Grown,  was  a  testamentary  deed  by  the  disponer,  who 
had  died,  as  far  as  regarded  her  share ;  but  the  House  of  Lords  reversed 
the  Scotch  decision.    (7.)  A  destination  to  A  and  B.,  and  the  longest 
liyer  of  them  in  liferent,  for  their  liferent  use  allenarly,  and  to  the 
said  A,  and  his  heirs  and  assignees  in  fee,  means  that  A.  and  his  heirs 
are  alone  the  fiars ;  but  the  longest  liver  of  A.  and  B.  is  liferenter  of 

*  Enkine,  iii.  S.  35,  «  Duff,  p.  321. 

'  lUd,  '  Enkine,  ut  supra, 

'Avkine,  ut  supra  ;  Biaaet  v  Walkers,  *  Brown  v.  Advocate-General,  28  Jane 

26  Not.  1799,  M.  App.  Deathbed,  No.  2.  1852,  1  Macq.  App.  79. 
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the  whole,  with  a  fiduciary  fee  for  the  heirs  of  A.^  (8.)  A  destination 
to  A.  and  B.  equally  in  liferent,  and  to  B.  and  his  heirs  in  fee,  will 
give  A.  the  liferent  of  one-half  only,  and  no  more,  in  any  event  The 
liferent  of  the  other  half,  and  the  fee  of  the  whole,  will  belong  to  B. 
and  his  heirs.' 

But  few  questions  in  law  have  been  more  frequently  agitated  than 
the  meaning  and  import  of  destinations,  such  as  those  we  have  been 
stating ;  and,  as  the  great  object  is  to  find  out,  from  the  deeds  applicable 
to  each  case  respectively,  the  parties'  intentions,  even  the  same  words 
occurring  in  different  destinations  will  not  always  be  allowed  the  same 
signification.  Destinations  expressed  as  above  may,  therefore,  some- 
times have  a  different  construction  put  upon  them  from  that  now 
stated,  which  must  be  held  as  applicable  only  when  no  specialty  occurs 
calling  for  such  different  construction.  The  case  of  Murray,  already 
cited,'  is  a  good  illustration  of  this  remark ;  the  destination,  in  a  dis- 
position of  lands,  having  been  there  construed  not  according  to  its  own 
terms,  but  with  reference  to  a  marriage-settlement,  of  which  (though  not 
referred  to  in  it)  it  was  held  to  be  a  part.  And  you  must  regard  the 
only  general  rule  or  principle  of  construction  in  such  cases  to  be  the 
intention  of  the  parties,  competently  expressed  in  the  deed  itself,  or  in 
some  writing  so  connected  with  the  deed  as  to  form  part  of  it^ 


IKSTITUTB. 


I  proceed  to  notice  the  ordinary  distinctive  meanings  of  the  terms 
'  institute,'  *  heir,' '  conditional  institute,'  and  '  substitute.' 

The  institute  is  the  direct  and  inmiediate  disponee  under  a  convey- 
ance or  other  grants — the  person  thereby  first  called  to  take  the  fee  of  the 
estate,  or  sum  of  money,  or  as  the  case  may  be.  For  example — (1.)  '  I 
hereby  dispone  to  A.  B ;'  or  (2.)  *  I  hereby  dispone  to  myself.'  In  the 
first  case,  A.  B.  is  the  institute ;  in  the  second  case,  the  party  him- 
self is  so.  The  institute  may  take  from  persons  either  living  or  dead ; 
and,  when  he  takes  from  the  dead,  he  is  often  in  common  languid 
called  their  heir ;  but  he  is  in  no  respect  heir  in  a  technical  sense. 
His  right  arises  only  by  an  express  grant  directly  and  immediately 
in  his  favour ;  and  his  title  is  purely  private  and  extrajudicial  The 
lands  (or  as  the  case  may  be)  have  to  be  transferred  from  the  deceased 
to  him ;  but  the  transfer  is  accomplished  solely  by  the  private  deed 
of  the  deceased,  viz.,  his  disposition,  or  other  writing,  which,  as  soon 
as  delivered,  operates  to  vest  the  estate  or  subjects  disponed  in  the 


^  Duff,  %A  supra, 

'  Ihid,    Some  other  cases  are  giyen  in 


the  fourth  edition  of  the  Joridical  Styles, 
vol.  i.  p.  120. 

'  Supra,  p.  836,  note  5. 


^  Where  a  testator  conveyed  lands  to  his  son  in  liferent,  for  his  liferent  use  allenarly, 
and  his  heirs  whomsoever  in  fee,  the  son's  right  was  held  to  be  one  of  bare  liferent 
(Lord  Deas  dissenting) ; — Cnmstie  v,  Cnmstie's  Trustees,  30  Jane  1876,  3  R.  921. 

A  destination  in  a  railway  debenture,  in  favour  of  spouses  and  "  their  children,** 
was  found  not  to  exclude  the  husband's  children  by  a  former  marriage  ; — ^Buchan  o. 
PorteouB,  7  Nov.  1879,  7  R.  211. 
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institate  or  disponee ;  just  as  when  a  person  purchases  a  house  or 
lands  the  disposition  from  the  seller  to  him  transfers  the  purchase  to 
him. 

The  heir,  again,  properly  so  called,  takes  only  from  a  person  Hkb. 
deceased.  He,  like  the  institute,  has  to  transfer  lands  (or  as  the  case 
may  be)  from  such  deceased  person  to  himself.  But  the  deceased  has 
not  granted  any  disposition  directly  and  immediately  to  the  heir.  The 
heir  has  no  private  title.  His  right  arises  by  the  operation  of  the  law ; 
and  he  can  only  accomplish  the  transfer  from  the  deceased  to  himself, 
and  obtain  a  title,  by  or  in  virtue  of  the  judicial  process  called  a  ser* 
vice, — ^that  is,  the  decree  of  a  competeiit  Court,  whereby,  on  evidence 
adduced,  he  is  found  and  declared  to  be  the  heir ;  or,  as  it  is  technically 
expressed,  he  is  'served'  heir  to  the  deceased.  This  explains  the  essential 
distinction,  in  a  technical  sense,  between  the  institute  and  an  heir; — the 
title  of  the  institute  is  private,  consisting  of  a  disposition,  or  other  deed 
granted  directly  in  his  favour ;  the  title  of  the  heir  is  judicial,  consisting 
ot  or  requiring  as  a  step,  a  service.^ 

The  conditional  institute  is  likewise  a  disponee;  that  is,  he  is  not  an  oohditional 
heir  in  a  technical  sense.  But  a  condition  is  attached  to  the  convey- 
ance  of  the  estate  in  his  &vour.  If  such  condition  is  purified,  or  if  the 
contingency  intended  to  be  provided  for  never  arises,  the  right  of  the 
conditional  institute  becomes  simple  and  absolute.  But,  if  the  condition 
comes  into  operation,  its  effect  may  be  to  deprive  him  of  the  estate 
altogether.  This  will  depend  on  the  terms  in  which  the  condition  is 
expressed,  the  construction  of  which  will  always  be  in  conformity  with 
the  party's  supposed  intention  as  expressed  in  the  deed.  Thus,  if  a  party 
says, '  In  case  of  my  death,  without  leaving  heirs  of  my  body,  I  dispone 
to  R,'  this  is  a  case  of  proper  conditional  institution.  B.  is  institute  or 
disponee,  but  subject  to  the  condition  or  contingency  of  the  death  of  the 
party  without  leaving  heirs  of  his  body.  If  such  heirs  never  exist,  or  if 
they  all  predecease  the  disponer,  the  condition  is  purified,  and  B.  is 
alisolute  and  unqualified  disponee.  But,  if  the  deed  says  no  more  than 
is  above  expressed,  the  existence  of  heirs  of  the  body  of  the  disponer, 
any  of  whom  shall  survive  him,  will  evacuate  all  right  on  the  part 
of  R,  qiid  conditional  institute  or  disponee,  even  if  he  shall  survive 
all  the  heirs  of  the  body  of  the  disponer.^  Such  heirs  would,  in  the 
case  put,  take  the  estate  not  as  disponees  or  institutes  under  the  disposi- 
tion, which  is  not  granted  in  their  favour,  but  as  heirs  under  the  prior 
investitures  of  the  lands.  They  would  make  up  their  titles  as  heirs 
imder  such  prior  investitures;  and,  having  done  so,  the  lands  upon  their 
death  would  fall  to  their  heirs,  or  to  others,  as  in  their  right.  The  dis- 
position in  favour  of  the  conditional  institute  would  never  become  a  title 
to  the  estate  at  all ;  and  this  restdt  would  take  place,  though  all  the 

^  Stevenson  v.  Barr,  24  June  1784,  M.  14,862. 


*  Or,  in  certain  cases,  its  equivalent  under  section  10  of  Act  of  1874. 
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heirs  of  the  prior  investiture  should  die  without  having  made  up  any 
titles  in  their  persons.  Their  mere  survivance  of  the  disponer  would 
prevent  the  condition  contained  in  the  disposition  from  being  purified ; 
and  the  person  thereby  called  as  conditional  institute  could  never  found 
upon  that  deed  to  any  effect  as  a  conveyance  in  his  favour. 
CovsTRucnvB  There  are  other  cases  in  which  parties  are  now  usually  called 
CONDITIONAL  couditioual  institutes,  although  the  deed  on  which  they  found  does  not 
contain,  in  terms,  a  disposition  in  their  favour  subject  to  an  express 
condition ;  and  the  application  of  the  term  '  conditional  institute,'  in  the 
cases  here  alluded  to,  is  not  yet  universaL  One  of  these  cases  is,  when 
a  party,  by  mortis  causd  disposition  creating  no  right  until  his  death, 
dispones  to  A.,  and  the  heirs  of  his  body,  whom  failing  to  B.,  etc.,  and 
when  A.  predeceases  the  testator,  without  leaving  heirs  of  his  body.  On 
the  death  of  the  testator,  the  right  under  the  disposition  unquestion- 
ably devolves  upon  B. ;  but  it  has  been  questioned,  and  is  not  yet  a 
point  settled  by  any  decision  of  the  Court,  whether,  in  the  circum- 
stances, B.  is  heir-substitute  to  A.,  the  party  named  in  the  disposition  as 
institute,  and  who  would  unquestionably  have  been  institute  if  he  had 
survived  the  testator;  or  whether  A.  having  predeceased  the  testator 
without  leaving  heirs  of  his  body,  and  so  never  having  had  any  right 
under  the  disposition,  B.  is  not  to  be  held  as  conditional  institute  under 
the  deed,  the  condition  attaching  to  B/s  right  being  the  failure  of  A.,  and 
of  the  heirs  of  his  body,  during  the  lifetime  of  the  testator.  The 
majority  of  the  Court  here,  consulted  under  a  remit  from  the  House  of 
Lords,  in  the  case  of  Fogo,^  were  of  opinion  that  B.  was  not  an  heir- 
substitute,  but  conditional  institute,  and  that  the  destination  was  to  be 
construed  in  the  same  way  as  if  the  testator  had  said, '  In  case  of  the 
failure  of  A.,  and  the  heirs  of  his  body,  before  me,  then  I  dispone  to  R,' 
etc.,  which  last  would  have  been  a  case  of  express  conditional  institution. 
The  judgment  of  the  Court  of  Session  in  this  case  was  affirmed ;  ^  but, 
owing  to  some  peculiarities  in  the  circumstances,  the  question,  whether, 
under  the  destination  as  it  stood,  B.  was  truly  conditional  institute  or  a 
proper  substitute,  did  not  require  to  be  settled,  and  was  not  settled. 

It  appears  to  follow,  in  consistency  with  the  opinions  of  the 
majority  of  the  Court  in  Fogo's  case,  that,  when  the  disposition  is 
to  the  heirs  of  the  testator's  body  (who  never  exist,  or  who  prede- 
cease the  testator),  whom  failing,  to  B.,  etc.,  B.  is  conditional  institute ; 
the  condition  being  the  non-existence  of  heirs  of  the  testator's  body, 
or  the  failure  of  such  heirs  during  the  lifetime  of  the  testator.  In  such 
a  state  of  the  facts,  it  appears  to  me  that  the  destination  is  of  the  same 
import  as  if  it  had  been  in  these  terms : — '  In  case  of  the  failure  of  heirs 
of  my  body  before  me,  then  I  dispone  to  B.,'  and  so  fortL*^ 

1  Fogo  V,  Fogo,  25  Feb.  1840,  2  D.  651 ;  and  contiDttation,  11  March  1842, 4  D.  1063. 
>  18  Aaguat  1843,  2  BeU's  App.  195. 

^  See  the  observations  of  the  Lord  President  (Inglis)  on  this  subject  in  Hutchison 
V.  Hutchison,  20  Dec  1872,  11  Macph.  229,  it^fra,  iv.  5.  2. 
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There  is,  however,  a  material  distinction  between  the  two  cases.    At 
least  the  two  forms  of  destination  may  have  very  different  results.    We 
have  seen  that,  in  the  case  of  an  express  condition,  the  existence  of  the 
condition  will  entirely  evacuate  the  right  of  the  conditional  institute, 
imless  tiie  deed,  as  a  whole,  shall  show  the  intention  of  the  testator  to 
have  been  otherwise.     But  in  the  other  cases  noticed,  which  may  be 
called  those  of  '  constructive  conditional  institution,'  the  existence  and 
succession  of  the  parties  first  called  will  operate  only  the  postponement 
of  the  right  of  B.,  and  those  called  after  him ;  it  will  not  evacuate  such 
right     In  the  case  now  supposed  (viz.,  a  disposition  to  A.,  and  the 
heirs  of  his  body,  whom  failing  to  B.),  the  party  first  called,  (A.),  by 
sumving  the  testator,  becomes  the  institute,  and  takes  as  such  under 
the  disposition.     He  does  not  take  as  heir  imder  the  prior  investitures, 
as  in  the  case  of  the  express  conditional  institution.    The  disposition 
containing  the  destination  to  A.  and  the  heirs  of  his  body,  whom  failing, 
to  B.,  etc.,  thus  becomes  the  ruling  settlement  of  the  estate,  superseding 
the  prior  investitures ;  and  B.,  in  the  case  supposed,  becomes  a  proper 
heir-substitute,  entitled  to  succeed  in  case  of  the  failure  of  the  institute 
and  prior  heirs,  if  any ;  but  such  failure,  though  it  must  take  place 
before  he  can  succeed,  will  not  make  him  institute  under  the  disposi- 
tion.   After  any  one  called  before  B.  has  obtained  a  vested  right  under 
the  disposition,  B.  can  never  attain  the  character  of  institute  under 
that  deed.     Two  parties  cannot  have  right  in  succession  as  institutes. 
If  the  party  first  called  obtains  a  vested  right  as  institute,  no  one  else 
can  take  under  the  disposition,  otherwise  than  as  substitute  heir  to  him  : 
and,  if  B.  cannot  establish  the  character  of  substitute  heir  under  the 
disposition,  he  cannot  take  anything  under  that  deed  at  alL     But  in 
the  case  supposed, — ^that  is,  on  the  failure  of  the  institute  and  prior 
heirs,  if  any, — B.  will  take  as  heir-substitute  to  such  of  them  as  had 
last  a  vested  right  under  the  deed. 

Substitutes  are  not  disponees  in  the  technical  sense  of  that  term.  Substitutes. 
They  are  the  heirs  called  to  the  succession  after,  and  in  case  of  failure 
of,  the  institute  or  prior  heir-substitute.  For  example,  when  lands 
are  disponed  to  A.,  who  suoceeds,  whom  failing  to  B.,  A.  is  the  institute, 
and  B.  is  the  substitute,  and  will  succeed  on  the  death  of  A. ;  not, 
however,  in  the  character  of  disponee  of  the  grantor  of  the  disposition, 
bat  as  heir  of  the  disponee  or  person  holding  a  vested  right  under  that 
deed. 

And  here  you  will  recollect  that,  if  the  grantor  .of  a  disposition 
dispones  to  himself  and  the  heirs  of  his  body,  whom  failing  to  B.,  the 
disponer  himself  is  the  institute ;  and,  whether  heirs  of  his  body  exist 
or  not,  B.  is  a  substitute  heir.  If  heirs  of  the  body  of  the  disponer 
erist^  B.  is  heir- substitute  to  them.  If  they  do  not  exist,  he  is  heir- 
sabstitute  to  the  disponer  himself. 

A  substitution  is  usually  marked  by  the  words  'whom  failing;' *Whok 
bnt  these  words  are  not  necessary  to  make  a  substitution.    A  disposition  ^^^^^^' 
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to  A.  and  the  heiis  of  his  body  will  make  the  heirs  of  the  body 
substitutes,  just  as  much  as  if  the  disposition  were  to  A.,  'whom  failing' 
to  the  heirs  of  his  body.^  The  great  test  of  being  the  institute,  or  a 
substitute,  under  a  disposition;  is  the  necessity  for  a  service^  to  transfer 
the  right  from  the  dead  to  the  living.  The  institute  takes  as  disponee, 
and  requires  no  servica  The  substitute  is  an  heir,  and  must  serve ; 
though  we  shall  probably  find  cases  arise,  in  which,  in  order  to  make 
a  title  secure  against  all  question,  it  is  advisable  for  the  party  having 
right  under  a  disposition  to  expede  a  service  as  heir  imder  that  deed — 
even  where  it  is  thought  that  he  is  institute,  and  does  not  require  to  be 
served. 

But,  in  construing  such  destinations  as  we  are  now  dealing  with, 
the  intention  of  the  parties,  as  conveyed  by  the  whole  deed,  is  to  be 
looked  to ;  and  the  meaning  of  expressions  in  the  dispositive  clause  or 
destination,  though  it  would  be  quite  distinct  if  these  expressions  stood 
by  themselves,  may  be  controlled  by  other  clauses,  or  by  expressions  in 
other  parts  of  the  deed.*     In  Smith's  case,  a  party  by  a  mortis  eausd 
deed  disponed  lands  to  his  nephew,  William  Stewart,  and  the  heirs  of 
his  body, '  whom  failing  before  me,  then'  to  Adam  Stewart  (William's 
brother)  and  the  heirs  of  his  body ;  '  whom  also  failing  before  me,  then ' 
to  another  brother,  and  the  heirs  of  his  body ;  'whom  all  failing,  then' 
to  the  testatoi^s  nearest  heirs.    In  terms  of  the  clause  above  quoted, 
William  Stewart  was  the  institute,  or  immediate  and  unconditional  dis- 
ponee ;  and  Adam  Stewart  was  called  only  in  the  event  of  his  brother 
William  and  the  heirs  of  William's  body  failing  before  the  testator.    In 
that  contingency,  Adam  Stewart  was  institute;  but,  by  the  express 
words  of  the  clause  quoted,  Adam  Stewart  was  conditional  institute ; 
the  condition  attached  to  his  right  being  that  William  Stewart  and  his 
issue  should  fail  before  the  testator.     The  disposition,  however,  in  all 
other  parts  or  clauses,  spoke  of  Adam  Stewart,  and  those  caUed  after 
him  expressly  as  '  Adam,  and  the  other  substitutes  above  mentioned.' 
William  Stewart  survived  the  testator,  and  took  the  lands  as  disponee ; 
but  he  died  without  issue,  and  a  competition  arose  for  the  right  of  suc- 
cession to  him  under  the  disposition.     The  decision  turned  mainly  on 
the  question,  whether,  according  to  the  intention  of  the  testator,  Adam 
Stewart  was  a  substitute,  or  only  a  conditional  institute ;  and,  looking 
to  the  whole  scope  of  the  deed,  the  Court  by  a  majority  found  that  the 
deed,  as  a  whole,  imported  a  substitution  in  his  favour,  and  not  a  mere 
conditional  institution. 
CoNDmoN AL  Before  leaving  the  consideration  of  the  terms  '  conditional  institute ' 

lioa^bI^"  ^  *^^  '  substitute,'  it  may  bfe  observed  that  in  grants  of  legacies  a  substi- 
tution does  not  operate  in  the  same  way  as  it  does  in  connection  with 
heritable  subjects.     There  can,  in  fact,  be  no  proper  substitution  in  an 

1  Duff,  p.  326.  '  See  Smith  v.  Stewarts,  14  Dec.  1830,  9  SL  180. 


*  Or  other  equivalent  title.—- See  sect.  10  of  Act  of  1874. 
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ordinaiy  grant  of  legacy.  Thus,  when  a  legacy  is  granted  to  A.,  whom 
failing  to  B.,  the  right  of  B.  (which  would  be  that  of  a  substitute,  were 
the  deed  applicable  to  heritage)  is  entirely  dependent  on  the  contingency 
of  A.  surviving  the  testator.  If  A.  survives  he  takes  the  legacy ;  and 
no  light  thereto  can  ever  arise  to  B.  in  virtue  of  the  grant.  The  legacy 
becomes  the  absolute  property  of  A.,  by  his  survivance  of  the  testator ; 
and  thenceforth  it  is  part  of  A.'s  estate,  as  fully  as  if  there  had  been  no 
sabstitation  of  B.  in  the  grant  The  substitution  is  evacuated  by  A.'s 
survivance.  But  if  A.  predeceases  the  testator,  then  B.  takes  the  legacy 
as  conditional  institute ;  the  condition  being  that  A.  shall  predecease 
the  testator. 


TITLE  IL 

CONTEACT  OF  MAEEIAGE  AND  BONDS  OF  PROVISION. 


CHAPTER  I. 

The  general  object  of  deeds  granted  in  consideration  of  marriage  is 
to  substitute  provisions,  according  to  the  views  and  circumstances  of  the 
parties,  in  lieu  of  those  provisions  which  the  law  has  made  in  favour  of 
spoused  and  their  children;  and,  before  proceeding  to  examine  the  deeds 
usually  executed  in  contemplation  or  in  consequence  of  marriage,  it  is 
necessary  to  explain  shortly  what  are  the  legal  rights  arising  to  spouses 
and  children  through  marriage.  These  affect  both  the  heritable  and 
moveable  estates  of  the  spouses ;  and  (where  there  is  no  provision  to 
the  contrary)  they  are,  in  the  case  of  the  husband — 
JusMABin.  1.  The  ju8  mariti,  which  is  defined  by  Erskine,^  *That  right  or 

'  interest  accruing  from  the  marriage  to  the  husband  in  the  moveable 
'  estate  which  either  belonged  to  the  wife  at  the  marriage,  or  shall  be 
'  acquired  by  her  standing  the  marriage.'^  As  a  general  rule,  and  where 
the  operation  of  the  Conjugal  Rights  Amendment  Act  of  1861 'does 
not  interfere,  this  right  carries  to  the  husband,  in  virtue  of  a  legal  assig- 
nation implied  in  the  marriage,  his  wife's  moveable  estate  generally, 
including  what  really  belonged  to  her,  though  her  right  may  not  have 
been  discovered  till  after  her  death,  by  which  time  the  jus  mariti  of 
course  has  come  to  an  end.  The  jvs  mariti  includes  rent«  of  lands, 
interest  of  money  on  bonds,  and  annuities  due  at  the  time  of  the  mar- 
riage, and  accruing  until  the  dissolution  thereof.  But  the  moveable 
estate,  in  order  so  to  fall  to  the  husband,  must  be  vested  in  the  wife. 
Until  so  vested,  it  is  not  in  law  hers.'  The  jus  mariti  does  not  give  the 
husband  any  right  of  property  in  his  wife's  heritable  estate ;  nor  in  the 
capital  sums  contained  in  bonds,  though  personal,  due  to  her,  and  of  which 
the  term  of  payment  has  come  before  the  marriage,  or  before  the  right 
opened  to  the  wife  ;h  nor  in  the  wife's  paraphernalia,  which  included 

^  Erskine,  i  6.  13.  *  24  ^  25  Vict  cap.  86.  '  Erskine,  tU  supra,  note  146. 


^  See  note  on  page  138,  aiprOf  as  to  provisions  of  the  Married  Women's  Property 
(Scotland)  Act,  1881. 

b  Nor  in  the  capital  sums  contained  in  heritable  securities  conceived  in  favour  of 
the  wife. — Sect.  117  of  the  Consolidation  Act  of  1868.  Kor  in  her  wages  and  earnings, 
or  money  or  property  acquired  by  her  literary,  artistic,  or  scientific  skill.^ — 40  ^41 
Vict.  cap.  29,  sect  2. 
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the  cQiioas  old  gift,  or  rather  perquisite  (for  it  was  capable  of  legal  Jub  icariti. 
enforcement),  known  in  our  law  by  the  name  of  '  The  Lady's  Gown/ 
which  the  purchaser  of  lands  used  to  present  to  the  sellei''s  wife,  upon 
her  renouncing  her  contingent  liferent  right  of  terce,  or  any  conventional 
liferent  provision, — ^but  which  perquisite  is  now  unknown  in  practice. 

The  jus  mariti  is  further  liable  to  be  excluded  (as  explained  in  a  mat  bb 
former  branch  of  the  Course)*  when  a  wife,  deserted  by  her  husband, 
shall  have  obtained  an  order  of  protection  from  the  Court  under  the 
provisions  of  the  Conjugal  Sights  Amendment  Act  of  1861.^  '  Property 
'  which  she  has  acquired  or  may  acquire  by  her  own  industry,  after  such 
'  desertion,  and  property  which  she  has  succeeded  to  or  may  succeed  to 
'  or  acquire  right  to,  after  such  desertion,' ' shall'  (by  sect.  4) '  belong  to 
'her,  as  if  she  were  immarried;'  subject  to  various  contingent  provi- 
sions expressed  in  the  Act  The  term  'desertion'  here  employed  is  not 
equivalent  to  the  '  desertion '  which  may  be  a  ground  of  divorce.  It 
seems  enough  to  make  out  a  case  of  desertion,  under  the  Act  of  1861, 
that  the  husband  shall,  without  reasonable  cause,  have  left  the  country, 
ftnd  shall  have  little  or  no  prospect  of  returning  to  his  wife ;  and  that 
she  has  been  left  unprovided  for.  Mere  absence  of  the  husband  is  not 
enoogh.'  The  order  of  protection,  when  made  and  intimated,  is  declared 
hj  the  Act  (sect  5)  '  to  have  the  effect  of  a  decree  of  separation  a 
'  menad  it  tJiaro,  in  regard  to  the  property,  rights,  and  obligations  of  the 
'  hasband  and  of  the  wife.'  In  like  manner  (by  sect  6)  it  is  declared 
that,  'after  a  decree  of 'separation  a  mensd  et  iJuyro,  obtained  at  the 
'  instance  of  a  wife,  all  property  which  she  may  acquire,  or  which  may 
'  come  to  or  devolve  upon  her,  shall  be  held  and  considered  as  property 
'  belonging  to  her,  in  reference  to  which  the  fus  marUi  and  husband's 
'light  of  administration  are  excluded;  and  such  property  may  be 
'  disposed  of  by  her  in  all  respects  as  if  she  were  unmarried ;  and  on 
'  her  decease  the  same  shall,  in  case  she  shall  die  intestate,  pass  to  her 
'  heirs  and  representatives,  in  like  manner  as  if  her  husband  had  been 

*  then  dead.'  This  clause,  likewise,  is  subject  to  various  contingent  pro- 
visions expressed  in  it  And,  by  sect  16,  'when  a  married  woman 
'  succeeds  to  property,  or  acquires  right  to  it  by  donation,  bequest,  or 
'  any  other  means  than  by  the  exercise  of  her  own  industry,  the  husband 

*  OT  his  creditors,  or  any  other  person  claiming  under  or  through  him, 
'  shall  not  be  entitled  to  claim  the  same,  as  falling  within  the  communio 
'  honorum,  or  under  the  fus  mariti  or  husband's  right  of  administration, 

*  except  on  the  condition  of  making  therefrom  a  reasonable  provision 
'  for  the  support  and  maintenance  of  the  wife,  if  a  claim  therefor  be 
'  made  on  her  behalf.'h     In  case  of  dispute  as  to  the  amount  of  such 

'  Supra,  p.  133.  >  TumbnU,  Petitioner,  14  Jan.  1S64,  2  Macph.  402. 


*A]1  powers  Tested  in  the  Court  of  Session  by  the  Act  of  1861  were  extended  to 
Sberiffi  of  Coanties  by  the  Conjugal  Rights  (Scotland)  Amendment  Act,  1874. 

^  This  section  applies  to  property  to  which  the  wijfe  had  succeeded  before  the  date 
of  the  Act— Taylor  v.  Taylor,  23  June  1871,  9  Macph.  893. 
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provision,  the  matter  is  to '  be  determined  by  the  Court  of  Session,^ 
'  according  to  the  circumstances  of  each  case,  and  with  reference  to  any 
'  provisions  previously  secured  in  favour  of  the  wife,  and  any  other 
'  property  belonging  to  her,  exempt  fix)m  the  jus  mariti.'  This  enact- 
ment, likewise,  is  subject  to  various  provisions  expressed  in  the  last- 
mentioned  section  (16).b 

2.  The  husband  has  likewise,  by  law,  as  curator  of  his  wife  during 
the  marriage,  the  right  of  administration  of  her  whole  estate  not  falling 
to  him  absolutely  by  his  jus  mariti;  as  to  which  we  went  into  some 
detail  formerly,  when  on  the  subject  of  incapacitated  persona^  You  will 
observe  that  the  above  Act^  when  brought  into  operation,  excludes  this 
right  along  with  ihejtis  mariti,^ 

3.  Upon  dissolution  of  the  marriage  by  the  wife's  death,  the  husband 
has  right,  under  the  name  of  the  courtesy,  to  the  liferent  use  of  all  the 
heritable  estate,  whether  held  by  feudal  or  buigage  tenure,^  to  which 
his  wife  succeeded  as  an  heir,  and  in  which  she  died  infefib,  provided 
there  has  been  a  living  child  bom  of  the  marriage,  who  is  the  mother's 
heir.^  But  if  there  shall  be  a  child  existing  of  a  former  marriage,  who 
is  the  heir  to  the  mother^s  heritable  estate,  the  surviving  husband  of  the 
second  marriage  has  no  right  of  courtesy.  The  right  of  courtesy,  there- 
fore,  arises  to  the  husband  partly  in  respect  of  his  being  father  of  the 
heir,  not  solely  in  respect  of  his  wifa'  And  the  right  of  courtesy  does 
not  extend  over  conquest,  that  is,  lands  acquired  by  his  wife  otherwise 
than  by  succession.  The  wife's  sasine,  to  which  registration  of  the  con- 
veyance in  her  favour  is  now  equivalent,  is  the  measure  of  the  courtesy ; 
and  her  title,  though  defective,  if  not  challenged  in  her  lifetime,  when 
errors  might  have  been  remedied,  is  effectual  to  support  the  husband's 
right.^  The  husband  enters  into  possession  without  service ;  or  rather 
he  continues  the  possession  which  he  had  as  husband  of  the  deceased.® 

On  the  other  hand,  the  husband  becomes  liable,  by  his  marriage,  for 

^  See  $upra,  pp.  130,  et  seq.  M.  3113. 

s  Enkine,  ii  9.  53.  «  Hamilton  v.  Boswell,  16  Jane  1716, 

>Darleith  v.  Campbell,  20  Feb.  1702,      M.  3117. 


Jus  BSUOTL 


^  See  note  *  on  preceding  page. 

b  <  Provided  always  tbat  no  claim  for  sncb  provision  sball  be  competent  to  the  wife 
*  if  before  it  be  made  by  her  the  husband  or  his  assignee  or  disponee  shall  have  obtained 
<  complete  and  lawfnl  possession  of  the  property,  or,  in  the  case  of  a  creditor  of  the 
'  hasband,  where  he  has,  before  such  claim  is  made  by  the  wife,  attached  the  property 
'  by  decree  of  adjudication  or  arrestment,  and  followed  up  the  said  arrestment  by 
'  obtaining  thereon  a  decree  of  forthcoming,  or  has  poinded  and  carried  through  and 
'  reported  a  sale  thereof.*  In  Jack  v.  Ferguson  (5  Feb.  1S78,  5  R.  624),  opinions  were 
expressed  that  the  hnsband^s  sequestration  would  not  prednde  the  wife  from  claiming 
her  *  reasonable '  provision,  the  diligence  intended  by  the  Act  to  exclude  her  claim 
being  actual,  not  constructive.  As  to  what  constitntes  '  complete  and  lawfol  posses- 
sion,' see  Clark  v.  Clark,  26  May  1881,  8  R.  723. 

^  See  note  on  page  138,  mtpra. 

d  Including  superiorities — Lord  Clinton  and  Saye,  18  Dec.  1869,  8  Macph.  370. 

^  Where  the  provisions  of  the  Act  of  1881  apply,  a  surviving  husband  has  now 
right  to  the  same  share  and  interest  in  his  wife's  separate  estate  in  moveables  which 
is  taken  by  a  widow  in  her  deceased  husband's  moveable  estate.— Sect.  6. 
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his  wife's  personal  debts,  and  for  the  interest  of  heritable  debts  forming 
baidens  on  her  estate.  This  liability  continues  during  the  subsistence 
of  &e  mairiage*;  and  the  courtesy  is  even  affectable  with  the  interest 
of  the  wife's  personal  debts,  though  with  right  of  recourse  against  her 
estate,  if  any,  not  falling  under  its  operation.  With  regard  to  this 
Hahility,  however,  you  will  recollect  that  the  Act  of  1861,  by  sect.  5, 
provides  that  any  order  of  protection, '  when  made  and  intimated,  shall 
'  have  the  effect  of  a  decree  of  separation  a  mensd  et  thoro,  in  regard  to 
'  the  property,  rights,  and  obligations  of  the  husband  and  of  the  wife ;' 
and,  independenUy  of  that  Act,  the  husband's  liability  is  subject  to  a 
OQosiderable  variety  of  qualifications,  both  for  and  against  him.  These 
you  wiU  find  set  forth  in  Mr.  Eraser's  book.^  ^ 

With  r^ard  to  the  vTife,  she  may  be  said  to  have  (independently  of  the  riohts  of 
Act  of  1861)  no  patrimonial  right  during  the  subsistence  of  the  marriage,  ^^^' 
except  as  regards  her  own  heritable  and  other  estate,  not  falling  to.  her 
husband  by  his  jus  mariti,^    She  is  proprietor  of  such  estate,  notwith-   ^ 
standing  the  marriage ;  and  you  will  recollect  that  she  can,  by  herself 
alone,  and  at  her  own  pleasure,  and  independently  of  the  Act,  test  upon 
her  moveable  estate,  and  also,  if  she  is  of  full  age,  grant  a  mortis  causd 
conveyance  of  her  heritable  estate,  but  not  so  as  to  affect  her  husband's 
coQtingent  right  of  courtesy  over  the  heritable  estate,  in  case  he  shall 
survive  her.'     The  contingent  rights  conferred  on  her  by  the  late  Act 
are  shown  in  the  provisions  of  that  Act  already  quoted. 

Sapposing  she  shall  survive  her  husband,  she  has  right,  by  law,  to  Tbbob. 
the  liferent  of  one  third-part  of  the  heritable  estate  in  which  he  shall 
have  died  infefL    This  right  of  the  wife  is  called  her  terce ;  that  is,  tertia 
pars.    The  husband's  sasine,  or  registered  conveyance,  is  the  measure  of 
the  widow's  terce.    And,  where  lands  are  held  by  the  husband  on  personal 
title  only,  the  claim  of  terce  does  not  arise,'  unless  sasine  was  fraudu- 
lently or  wilfully  omitted  in  order  to  injure  the  wife's  claim.*    Neither 
does  the  claim  arise  when  the  husband  had  only  a  nominal  fee,  and  was 
in  reality  only  an  expectant  heir  of  provision.'^    But  terce  is  not  excluded 
or  diniinished  by  rights  granted  by  the  husband  without  his  wife's  con- 
sent, and  not  made  real  during  his  lifetime  by  sasine  or  its  equivalent.^ 

'  Fruer,  i  284,  et  teq.  ^  Gnmming  v.  King's  Advocate,  10  Feb. 

*Sma.  p.  134.  ^'^^^»  ^  15,864, 

-K «» y.    ""•  •  MaccnUoch    ».    Maitland,    10    July 

nnTir**"    ^'     ^^^^^^'     ^^    ^^'      1788,  M.  16,866  ;  Carlyle  r.  her  husband's 
1706,  M.  15,846.  creditors,  22  Jan.  1725,  M.  16,851  ;  and 

*  Stur,  ii  6. 16 ;  Erskine,  ii.  9.  46.  Erskine,  ut  aupra. 


i  The  husband's  liability  for  his  wife's  antenuptial  debts  is  now  limited  to  the 
▼ihie  of  the  property  which  he  may  haye  receiyed  through  her ; — 40  &  41  Vict.  cap.  29, 
Net  4.  Under  this  Act  it  was  held  that,  where  a  wife  at  the  time  of  her  marriage  held 
itock  in  a  public  company,  which  stoppied  payment  shortly  afterwards,  her  obUgation 
M  ft  oontribntory  was  an  '*  antenuptial  debt"  (being  a  debt  contracted  before  marriage); 
aad  her  husband's  name  was  removed  from  the  list  of  contributories,  on  his  surrendering 
tb  property  which  he  had  acquired  through  her ; — Wishart  v.  City  of  Glasgow  Bank, 
14  Mtreh  1879,  6  R.  823. 
i>  But  see  note  on  page  138,  tupra. 
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And  though  the  husband  has  granted  an  absolute  disposition,  on  which 
sasine  has  followed,  yet,  if  the  purpose  is  only  to  create  a  security,  terce 
will  be  allowed,  under  burden  of  the  interest  of  the  debt  secured.^  I 
apprehend,  however,  that  the  right  to  terce  will  not  arise  in  case  of  the 
dissolution  of  the  marriage  within  year  and  day,  and  without  a  living 
child  being  bom  of  it.  The  old  law  to  this  effect  does  not  seem  to  be 
altered  by  the  Intestate  Moveable  Succession  Act  of  1855.^ 
Sbryioi  and  In  order  to  make  the  right  of  the  widow  effectual,  there  ought  to  be 

THB  TiBcx.       first  a  service,  and  then  a  kenning,  to  the  terce.    The  service  is  a  process 
which  follows  on  a  writ  issued  from  Chancery  in  the  Sovereign's  name, 
called  a  brieve  of  terce.    This  brieve  is  directed  to  the  Sheriff  of  the 
county,  or  sometimes  to  a  special  commissioner  as  Sheriff  in  that  part. 
It  directs  inquiry  to  be  made  by  a  jiuy  of  fifteen  men,  whether  the 
widow  was  the  lawful  wife  of  the  deceased,  and  whether  the  husband 
died  seised  of  the  lands  specified  in  the  brieve.    The  verdict  of  the  jury, 
affirming  the  first  inquiry  and  specifying  the  lands,  gives  the  wife  right 
to  possess  the  lands  pro  indiviso  with  the  heir ;  and  by  the  process  of 
kenning,  which  the  Sheriff  can  be  required  to  carry  forward  immediately 
after  the  service,  the  lands  are  divided  between  the  wife  for  her  third 
and  the  heir  for  his  two  thirds.     Thereupon  the  wife  has  right  during 
her  life  to  the  exclusive  possession  of  her  own  divided  third-part ;  the 
heir  having  right  to  the  exclusive  possession  of  the  two  third-parts  set 
apart  to  him.^     But  the  preferable  right  of  the  widow  over  disponees  of 
her  husband  not  infeft  or  registered  during  her  husband's  lifetime,  or 
over  her  husband's  heir,  and  singular  successors  deriving  right  from 
such  heir,  depends  on  the  husband*s  sasine,  and  is  not  injured  although 
the  disponee,  or  heir,  or  singular  successor,  shall  be  infeft  before  she  is 
served.^     It  was  decided  in  the  case  of  M'Leish,^  that^  in  case  she  is 
not  served,  her  heirs  cannot  claim  bygone  terce,  or  share  of  rents,  from 
a  singular  successor.     But  there  the  claim  extended  over  twenty-seven 
years,  during  all  which  time,  apparently,  the  widow  was  in  a  condition 
to  have  made  her  claim  effectual     The  case  was  thus  very  special,  and 
its  authority  as  a  general  rule  is  doubted.^  ^ 

Terce  is  due  out  of  real  securities,  created  by  infeftment  or  equi- 
valent registration.^  It  has  been  doubted  if  it  is  due  out  of  burdens 
constituted  by  reservation.^  A  distinction  has  been  suggested  between 
burdens  as  to  which  the  disponer's  infeftment  is  expressly  reserved, 
and  those  which  are  created  by  merely  burdening  the  infeftment  of 

^Baiilet  v.  Buchanan,  21  Feb.   1811,  ^  M'Leiah  v.   Rennie,   21    Feb.    1826, 

and  27  Nov.  1812,  F.C.a  4  Sh.  485. 

«  18  &  19  Vict.  c.  23,  «•  7.  6  More'8  Notes  to  Stair,  p.  218. 

'  The  varioas  steps  of  procedure  are  -  «  ,„  ^          .  -^    .,.  ,    , .        ,,  ^ 

detailed  in  Erskine,  ii  9.  50.  ^^  ■  Comm.  i.  69 ;  Belschier  v,  Moffat 

*  Boyd  V,  Hamilton,   7   March    1805,  »^<^  others,  30  June  1779,  M.  15,863. 

M.  15,874.  8  BeU*s  Principles,  sect  1600. 

a  See  the  Lord  President's  observations  on  this  case  in  Lord  Clinton  and  Saye,  supra, 
b  See  Pringle's  Ezecutrices,  2  March  1870,  8  Macph.  622. 


CHAP.  L]  CONTRA CT  OF  MARRIA OK  855 

anotiier.  The  terce  may  reasonably  be  held  to  extend  to  the  former. 
As  to  the  latter,  there  may  possibly  be  less  room  for  the  claim  of  terce.^ 
Tooe  affects  houses  and  tenements  in  villages,  and  in  burghs  of 
regality  and  barony.  With  regard  to  burghs  royal,  the  claim  always 
affected  such  houses  and  tenements,  if  not  held  by  the  tenure  of  bur- 
gage; and  now  it  affects  them  even  when  held  burgage,  where  the 
husband  died  after  6th  August  1861.'  It  does  not  affect  subjects  held 
bugage  when  the  husband  died  before  that  date.  Terce  does  not 
affect  superiorities,  or  the  duties  attaching  to  them.^  Neither  does 
it  affect  leases,  as  not  feudal  or  the  subjects  of  infeftment  ;^  nor  coal, 
and  perhaps  the  products  of  other  mines,  as  being  part  of  the  soil,  and 
not  its  annual  increase  ;^  nor  teinds,  unless  there  is  an  infeftment  in 
them  by  erection.^ 

As  r^ards  the  proper  moveable  estate  of  the  spouses, — ^not  including  coMHuinoir 
penonal  bonds  oveidue  before  the  marriage,  or  before  they  devolved  on  ^'  ^^^*- 
the  spouses,^  nor  the  wife's  paraphernalia,  but  comprehending  subjects 
heritable  in  their  nature  if  they  form  part  of  a  copartnership  stock, — a 
commonion  of  goods  arises  by  the  marriage,  in  which  the  husband  and 
wife,  and  t^eir  children,  if  any,  are  jointly  interested.  We  have  seen 
diat  when  the  contingencies  provided  for  by  the  Act  of  1861  have  not 
arisen,  and  when  the  Act  has  not  been  put  in  operation,  the  wife's 
moreable  estate  (other  than  as  above)  falls  to  the  husband  jure  mariti, 
and  that  during  the  marriage  he  is,  to  all  intents  and  purposes,  pro- 
prietor of  the  whole  goods  in  communion,  as  regards  transactions  inter 
vufos.^  But  upon  the  dissolution  of  the  marriage  separate  rights  arise 
as  to  these  goods. 

If  the  husband  is  survived  by  wife  and  children,  the  goods  in  com-  Division  or 
munion  ^  suffer  a  tripartite  division  upon  his  death ;  one-third  falls,  by  ^^^u^on. 
law,  to  the  widow  as  the  jus  relictce;  one-third  falls  to  the  children  ^^^^^"^^^ 
who  shall  happen  to  survive  him,  as  their  legitim  {UgUitna  pars  Itberorum),  akd  ohildrkn. 
sometimes  called  also  '  portion  natural,'  or '  bairns'  part  of  gear.'    The 
issue  of  such  children  as  predecease  their  father  take  no  share  of  the 
l^tim.     The  remaining  third,  as  well  as  any  moveable  estate  of  the 
bosfaand  not  falling  under  the  communion  of  gpods, — all  called  the 
'dead's  part,' — will  be  disposed  of  according  as  the  husband  shall  have 
directed  by  his  will,  or  other  deed.     Failing  direction  by  him,  it  will  go 
to  Us  children,  other  than  the  heir  taking  the  heritage,  if  there  is  any 
heritage,  equally  among  them  as  their  father^s  next-of-kin ;  the  issue  of 
say  predeceasing  child  taking  their  parent's  share  in  virtue  of  the 

iDii£^p.405.  SNisbett    «.    Nisbett's    Trastees,    24 

>WaIlaoe  v. »   28  June    1649,   1  Feb.  1835,  13Sh.  517. 

Br.  Siipu   395 ;    Pwk  v.  Gib,    15    Nov.  *  Enkine,  iL  9.  49. 

1769,  IL    15,855;    Bom  v.  Fnser,    26  <  BeLichier's  case. 

Jul  1790,  M.  15,867;  24  &  25  Vict  c.  ^  Moncrief  v,  Tennants  of  Newton,  9 

86,  sect.  12.  Feb.  1667,  M.  15,844. 

*  Nor  Heritable  securities — See  sect.  117  of  Act  of  1868. 

b  Bat  see  note  on  page  138,  aupra, 

^  See  Mnirhead's  case,  i^fra,  p.  858,  note  ^ 
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Division  of 

GOODS  IN 
C01CMT7NI0N. 

Where 
widow  and 
children. 

Collation. 


Where  widow 

AND  NO 
CHILDREN. 


Where 
children  and 

NO  WIDOW. 


Wife's  move- 
able ESTATE. 


Moveable  Succession  Act  of  1855.^  If  there  is  heritage,  the  eldest  son 
or  heir  taking  it  will  be  excluded  from  any  share  of  the  moveables, 
unless  he  shall  collate, — ^that  is,  throw  the  heritable  estate  into  a 
common  fund  with  the  moveable  (not  including  the  legitim  *) ; — ^in 
which  case  he  and  all  his  brothers  and  sisters  divide  both  the  heritable 
and  moveable  estate  (not  including  the  legitim  ^)  equally  among  them,  the 
issue  of  any  predeceasing  child  taking  their  parent's  share,  as  above.b 

If  the  husband  dies  survived  by  the  wife,  but  without  a  surviving 
child,  the  division  of  the  goods  in  communion  is  bipartite ;  the  widow 
taking  one-half  as /us  relictcR;  the  other  half,  with  any  moveable  estate 
not  included  in  the  goods  in  communion,  falling  to  the  husband's  next- 
of-kin,  or  otherwise  as  he  shall  have  validly  directed. 

But,  if  the  wife  predeceases,^  the  husband  remains  proprietor  of  tbe 
whole  goods  in  communion  during  his  life,  just  as  he  was  whilst  his  wife 
was  living ;  and  the  case  is  the  same,  in  that  respect,  whether  there  are 
children  of  the  marriage  or  not  Upon  his  death,  the  child  or  children 
then  surviving,  if  any,  will  take  one-half  of  the  goods  in  conmiunion  as 
legitim,  to  the  exclusion  of  the  issue  of  any  child  who  has  predeceased. 
The  other  half  of  the  goods  in  communion,  with  the  whole  moveable 
estate  not  included  in  the  goods  in  communion,  will  fall  to  the  children 
as  their  father's  next-of-kin,  unless  he  shall  have  otherwise  disposed  of 
it ;  the  issue  of  any  predeceasing  child  taking  their  parent's  portion  as 
in  their  parent's  right ;  and  the  eldest  son,  or  heir  in  heritage,  being 
excluded  from  participation  in  this  half,^  unless  he  shall  collate  therewith 
the  heritable  estate,  as  above  explained.  The  father  cannot  of  himself, 
by  any  testamentary  deed,  affect  tYiQJus  relictoR  of  his  surviving  wife ;  nor 
can  either  or  both  of  the  spouses,  by  such  deed,  affect  the  right  of  l^tim 
of  surviving  children ;  although  the  father  can,  by  such  deed,  dispose  of 
the  dead's  part,  including  as  before  explained,  at  his  pleasure. 

The  wife's  moveable  estate,  not  falling  under  either  the  jus  mariti 
or  communion  of  goods,  can  be  disposed  of  by  her,  by  mortis  causd  deed,  at 
her  pleasure.  Failing  disposal,  it  will  faU  to  her  children  in  the  same  way, 
and  subject  to  the  same  contingent  exceptions,  as  those  which  we  have 
seen  affect  the  right  of  succession  to  the  husband's  dead's  part^ 

MS  ft  19  Vict  c.  23,  s.  1. 


*  In  Pftnmiire  v.  Crokat  (29  Feb.  1S56,  IS  D.  713),  Lord  Cumeliill  obflenred, 
— '  The  eldest  son,  although  he  may  be  heir  in  heritage  of  his  father,  has  as  good  a  right 
'  as  any  of  the  other  children  to  legitim,  although,  if  he  avail  himself  of  that  right,  he 
*  must  collate  any  heritage  to  which  he  may  have  succeeded,  that  is  to  say,  he  must 
'  communicate  that  heritage,  or  the  value  thereof,  to  such  of  his  brothers  and  sisters  as 
'  may  also  have  right  to  participate  in  the  legitim.' — See  also  Fraser,  i.  6S1,  and 
authorities  there  cited. 

b  The  heritage  so  ooUated  retains  its  heritable"  nature  as  regards  the  succession  to 
any  of  the  next  of  kin  sharing  in  it — Napier  v.  Orr,  24  January  186S,  6  Mac  ph.  264. 

^  Where  the  wife  has  a  separate  eatate  in  moveables  under  44  &  45  Vict  cap.  21, 
her  surviving  husband  has  now  right  to  the  same  share  and  interest  in  her  moveable 
estate  which  is  taken  by  a  widow  in  her  deceased  husband's  moveable  estate ;  and  her 
children  have  the  same  right  of  legitim  in  regard  to  their  mother's  as  to  their  father's 
estate ;  —sects.  6,  &  7. 
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By  our  former  law,  when  a  wife  predeceased  her  husband,  rights  disposal  of  it 
emeiged  to  her  next-of-kin  immediately  upon  her  death ;  and,  unques-  ^^  ™*  death. 
tiooably,  inconvenience  and  injustice  often  resulted  By  the  Moveable 
SoocessioQ  Act  of  1855,  sect.  6,  it  is  provided  that,  when  a  wife  shall  pre- 
decease her  husband,  her  next-of-kin,  or  other  representatives,  shall  have  ^ 
DO  right  to  any  share  of  the  goods  in  communion,  nor  shall  any  legacy 
bj  the  wife  affect  the  same.  The  old  inconveniences  are  thus  obviated ; 
but  where  the  goods  in  communion,  wholly  or  largely,  come  by  the  wife, 
the  new  law  is  perhaps  more  unjust  than  the  old.  The  position  of  the  wife, 
as  to  property  coming  to  her  after  her  marriage,  is  materially  improved 
bj  the  Conjugal  Bights  Act  in  the  sections  already  quoted,  particu- 
lady  sect  16,  which  gives  the  wife  a  claim  over  such  property  to  the 
extent  of  a  reasonable  provision,  preferable  to  the  right  of  her  husband, 
or  his  creditors  or  others  claiming  through  him.  It  seems  only  just, 
however,  that  over  such  property  the  wife  ought  to  have  larger  rights  and 
powers.  It  appears  unreasonable  that  a  wife,  who  has  brought  her  hus- 
band a  portion  or  fortune,  should,  by  law,  have  no  further  interest  than 
that  Act  gives  her  in  what  she  must  regard  as  her  own,  or  at  least 
as  money  over  which  she  ought  to  have  some  disposing  power.  But, 
except  as  allowed  by  the  Act,  unless  she  survived  her  husband,  the 
circnmstance  of  the  moveable  estate  having  come  by  her  is  of  no  conse- 
qnenca  She  cannot  grant  even  the  most  trifling  legacy  out  of  it ;  nor 
will  her  own  children  by  a  first  marriage  have  any  right  in  competition 
with  Uie  surviving  husband  of  a  second  marriage. 

On  the  subject  of  the  extent -of  the  operation  of  the  fus  mariti  OTjtis  Lbgal  biohtb 
rdicUe,  it  is  important  to  observe  that  a  fund,  in  order  to  fall  within  the  ^u^avcb. 
commnnion  of  goods,  must  have  been  actually  enjoyed,  or  been  capable 
of  being  enjoyed,  as  a  vested  interest  during  the  marriage.  Thus  it  was 
decided  in  the  case  of  Wight,^  that  the  contents  of  a  policy  of  assurance 
on  the  life  of  a  predeceasing  wife,  payable  to  the  husband  six  months 
^r  her  death,  and  the  payment  of  which  was  dependent  on  the  condition 
of  his  annually  paying  the  premium  of  assurance,  and  on  other  condi- 
tions, do  not  fall  under  the  communion  ;*  and,  even  under  the  old  law, 
tile  wife's  next-of-kin  were  not  allowed  to  participate  therein.  A  case 
precisely  the  same  as  that  of  Wight  cannot  happen  under  the  law  as 
altered  by  the  Act  of  1855,  which  excludes  altogether  the  next-of-kin 
of  a  predeceasing  wife.  But  the  principle  which  ruled  that  case  would 
^Pply  in  leference  to  a  policy  on  the  husband's  life,  payable  after  his 
death ;  in  the  contents  of  which  a  surviving  wife  and  children  would 
have  no  indefeasible  interest,  because  it  is  not  in  communion  during  the 

1  Wight  V.  Brown,  27  Jan.  1S49,  11  D.  459. 


*  Where  a  policy  liaa  been  effected  by  a  husband  on  his  wife'a  life,  and  the  contents 
^^  payable  to  *  her  heirs,  executors,  or  assignees/  the  contents  will,  on  the  wife's 
P'^^^eccaie,  fall  to  her  heirs  in  mo6i/t6i4*— Smith  v.  Kerr  and  others,  5  June  1S69,  7 

^h.863. 
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hbbitablb 

KdTATB. 


marriage.    The  discussions  in  Wight's  case  on  this  subject  are  interest- 
ing and  instructive.^ 

What  I  have  just  stated  shows  the  rights  of  the  children  in  the 
moveable  estate  of  both  parents ;  and  how  far  these  rights  are,  orare 
not,  defeasible  at  the  will  of  the  parents,  or  either  of  them.  The  herit- 
able estate  of  both  spouses  is,  by  law,  at  the  absolute  disposal  of  the 
spouses  respectively,  but  subject,  more  or  less,  to  the  rights  of  terce 
and  courtesy,  as  already  explained  So  far  as  not  disposed  of  by  the 
parents,  it  will  fall  exclusively  to  the  eldest  son,  as  heir  of  his  feather  and 
mother  (or  as  the  case  may  be),  subject  to  the  rights  of  terce  or  courtesy ; 
the  son,  if  he  takes  his  father's  or  mother's  heritage,  being  excluded 
from  any  share  of  his  father^s  dead's  part,  or  his  mother's  moveables 
generally,  but  having  right,  in  his  option,  to  collate  the  heritage 
with  the  moveables,  or  dead's  part,b  so  that  both  may  be  shared  equally 
among  all  the  children, — ^the  issue  of  deceased  children  taking  their 
parents'  share  in  the  distribution.  There  is  no  obligation  to  collate 
the  heritage  coming  from  the  mother,  in  order  to  authorise  her  heir  to 
participate  in  the  moveable  estate  of  the  father,  nor  vice  versd. 


OkNIvBAL 
OBJECT  OP 
MARRIAOB 
SRTLEMKNT. 


The  object  of  the  marriage  settlement  is  to  exclude  or  modify  the 
legal  rights  of  the  parties  existing  as  now  explained,  and  to  substitute 
conventional  rights  or  provisions  in  their  stead.  This  is  sometimes  done 
wholly  by  the  marriage-contract;  sometimes  partly  by  the  contract. 


*  It  has  now  been  decided  by  the  First  Division  that  the  contents  of  such  a  policy, 
as  forming  part  of  the  husband's  execntry  estate,  fall  to  be  included  in  the  fund  over 
which  the  legal  rights  of  the  widow  and  children  extend,  on  the  ground  that  these  are 
rights  to  share  in  the  free  executry  of  the  deceased,  although  it  may  not  have  been  in 
communion  during  the  marriage — Muirhead  v.  Muirhead's  Factor,  6  Dec  1867,  6 
Macph.  95.  The  Judges  speciilly  recognised  the  authority  of  Wights  case,  but  held  it 
to  be,  in  the  circumstances,  inapplicable.  But  see  the  obsenrations  on  Muirhead's  case 
made  by  some  of  the  Judges  of  the  Second  Division  in  the  case  of  Smith  v,  Kerr  and 
others,  wpra;  see  also  Inglis  v.  Inglis,  28  January  1869,  7  Macph.  435;  Thomson's 
Trustees  v.  Thomson,  9  July  1879,  6  R.  1227.  It  has  also  been  decided  that  the  value 
of  assurances  effected  by  a  husband  on  his  wife's  life  will,  in  the  event  of  his  pre- 
deceasing her,  fall  to  be  included  as  part  of  his  executry  estate,  and  be  subject  to 
legitim.  The  value  as  at  his  death  will  be  the  sale-value  to  be  ascertained  by  an  actuary 
—Pringle's  Trustees  v.  Hamilton,  15  March  1872,  10  Macph.  621.- 

In  connection  with  this  subject  the  Married  Women's  Policies  of  Assurance 
(Scotland)  Act  1880  (43  ft  44  Vict  cap.  26)  may  be  noticed  :— 

By  sect.  1  a  married  woman  may  effect  a  policy  of  assurance  on  her  own  life  or  on 
that  of  her  husband,  for  her  separate  use.  A  policy  expressed  in  such  terms  is  declared 
to  vest  in  her  and  be  payable  to  her  and  her  heirs,  executors,  and  assignees,  exdnding 
her  husband's  rights.  She  may  also  assign  it,  either  mier  vivos  or  moriis  oatfsd,  without 
her  husband's  consent. 

By  sect.  2  a  husband  may  effect  a  policy  on  his  own  Ufe,  expressed  to  be  for  the 
benefit  of  his  wife,  or  children,  or  both,  which  policy  shall  be  deemed  a  trust  for  the  pur- 
poses expressed  in  it,  shall  vest  in  him  and  his  legal  representatives  in  trust  for  such 
purposes,  or  in  any  trustee  nominated  in  the  policy  or  by  separate  writing  intimated 
to  the  assurance  office;  and  shall  not  be  subject  to  the  husband's  control,  or  form 
part  of  his  estate,  or  be  liable  to  the  diligence  of  his  creditors,  or  revocable  as  a  dona- 
tion, or  reducible  on  any  ground  of  excess  or  insolvency.  The  husband's  creditors, 
however,  will  be  entitled  to  certain  remedies  if  the  poUcy  is  effected  with  intent  to 
defraud  them,  or  if  the  insured  shall  be  bankrupt  within  two  years. 

b  See  tupra,  p.  856,  note'. 
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jaitly  by  a  separate  trost-disposition,  bond  of  provision,  or  other  deed ; 
and  these  deeds  may  be  antenuptial  or  postnuptial,  though  the  legal 
effect  of  the  postnuptial  deed  is,  in  several  important  respects,  different 
&om  that  of  the  antenuptial 

The  terms  of  the  marriage-contract,  and  of  other  matrimonial  deeds, 
are  in  the  greatest  degree  various,  being  largely  dependent  on  the 
drcmnstances  and  wishes  of  the  contracting  parties ;  and  it  would  not 
be  profitable  to  go  at  length  into  the  more  unusual  provisions  of  such 
deeds.  I  propose,  therefore,  to  confine  myself  to  those  forms  and  clauses 
which  are  most  commonly  met  with  in  practice. 

I  will  begin  with  the  antenuptial  contract  ^^^^^"^ 

We  have  first  what  is  termed  the  annoimcement,  which  contains  the  announck- 
description  of  the  parties.  Where  they  are  of  full  of  age,  and  the  estate  to  *^""^' 
be  afiected  is  their  own  and  at  their  free  disposal,  it  is  not  necessary 
that  any  third  parties  be  introduced,  either  as  principals  or  as  consenters, 
along  with  either  of  the  proper  contracting  parties.  But,  where  the 
lady's  father  is  living,  it  is  usual  and  proper  to  make  him  a  consenting 
party  along  with  his  daughter,  although  he  is  to  undertake  no  obUga- 
tiott  and  Ms  consent  may  have  no  legal  significance.^  When  her  father 
is  dead,  her  mother,  if  surviving,  is  usually  made  a  consenting  party  in 
similar  circumstances,  in  order  to  show  that  the  marriage  has  her  approval. 

When  either  party  is  in  minority,  his  or  her  legal  guardians  ought  to  mivobitt  ov 
be  consenters,  in  order  to  obviate  any  question  as  to  the  validity  of  the  ^'^^^^  party. 
provisions  granted  to  the  other  spouse  and  the  children ;  though  questions 
as  to  such  provisions  are  almost  excluded  by  the  mere  fact  of  the  deed 
being  a  marriage-contract  on  which  marriage  follows.  In  a  case  where 
a  minor  having  curators  entered  into  a  contract  of  marriage  without 
their  consent,  the  Court  sustained  a  provision  by  him  of  the  liferent  of 
his  whole  estate  to  his  wife,  if  she  should  survive  him,  but  reduced  pro- 
visions made  on  his  part  in  favour  of  his  wife's  father.^  But,  if  obligations 
Me  to  be  undertaken  by  the  father  or  others,  for  or  with  either  party, 
the  person  undertaking  such  obligations  ought  to  be  made  a  party  to 
the  contract ;  unless  it  is  arranged  that  he  shall  grant  his  obligations 
in  a  separate  deed.  The  announcement  ought,  of  course,  to  describe  all 
the  parties  correctly  and  distinctly ;  and,  where  there  are  guardians, 
their  particular  character,  and  the  deed  under  which  they  act,  should  be 
set  forth,  and  the  deed  described  by  its  date  and  other  particulars,  just 
as  wonld  be  done  in  similar  circumstances  in  the  narrative  or  introduc- 
tory clause  of  any  ordinary  deed. 

The  next  clause  is  the  obligation  to  solemnise  the  marriage  agreeably 
to  tie  rules  of  the  Church. 

^  DaTidson  v.  Hamilton,  4  Jaly  1632,  M.  89SS.     See  alao  on  this  subject  Bruce  v. 
BamiHon,  23  Dec  1854,  17  D.  265. 


*  The  consent  of  tbe  father  to  his  daughter's  marriage-contract  will  not  bind  him 
nitbe  settlement  of  his  own  estate :— Douglas"  Trustees  v.  Kay*s  Trustees,  2  Dec.  1879, 
7  K  295. 
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SsTTLXMBNT  Wo  tbeii  enter  on  the  proper  objects  of  the  contract  as  a  deed  of 

SIcTcSh^^^  settlement,  which  are— 

On  the  husband's  part,  (1.)  to  make  a  suitable  provision  for  his 
wife  after  his  death,  in  case  she  shall  survive  him,  which  is  usually 
declared  and  accepted  in  lieu  of  her  legal  claims  on  her  husband's 
heritable  estate,  if  any,  and  on  that  portion  of  the  moveable  estate  which 
shall  form  the  goods  in  communion.  And  (2.)  to  make  a  suitable  pro- 
vision for  the  children  of  the  marriage,  which  is  usually  declared  to  be 
in  lieu  of  their  legal  claims  on  the  goods  in  communion. 

On  the  wife's  part,  to  fix  and  settle  the  interests  of  her  husband 
and  herself  and  their  children  in  the  property,  heritable  or  moveable, 
or  both,  belonging  to  her  at  the  time  of  her  marriage,  or  which  shall 
fall  to  her  during  the  subsistence  of  the  marriage ;  and,  it  may  be,  to 
exclude  the  husband's  legal  claims  on  her  property,  in  whole  or  in  part^ 
The  children  have  no  indefeasible  claims  by  law  on  their  mother's 
estate,  in  reference  to  which,  therefore,  no  exclusion  is  required  as  to 
them.b  They  will,  as  already  explained,  succeed  as  her  heirs  or  next- 
of-kin,  if  she  shall  not  otherwise  validly  direct 

The  husband's  obligations  are  granted  in  contemplation  of  the  mar- 
riage, and  in  consideration  of  the  provisions  granted  on  the  wife's  part. 
But  the  marriage  itself  is  the  true  onerous  cause  of  the  deed ;  and  the 
husband's  provisions  in  favour  of  his  wife  and  children  (so  far  as 
not  excessive)  will  be  dealt  with  as  onerous,  aud  as  granted  upon  a 
sufficient  cause,  although  the  marriage  alone  shall  be  the  consideration 
of  making  them.  They  will  be  presumed  to  be  granted  in  consideration 
of  the  marriage, — ^not  of  the  provisions  or  tocher  coming  with  the  wife, — 
unless  the  contrary  be  shown  by  the  contract^ 

The  leading  provision  by  the  husband  to  his  wife  usually  consists  of 
an  annuity  or  jointure,  to  take  effect  after  his  death,  in  the  event  of  her 
surviving  him,  payable  half-yearly  or  quarterly,  the  first  payment  being 
at  the  first  of  the  half-yearly  or  quarterly  terms  occurring  after  his 
death ;  and,  as  it  is  for  maintenance,  it  ought  to  be  payable  in  advance, 
each  payment  being  for  the  term  following.  The  bond  of  annuity,  as 
exemplified  in  a  former  branch  of  the  course,^  will  sufficiently  show  the 
appropriate  terms  of  the  personal  obligation  in  all  respects.  When  the 
Widows'  fund  wife,  if  she  survives  her  husband,  will  have  right  to  an  annuity  or  allow- 
ance from  any  widows'  fund  to  which  the  husband  is  a  contributor,  the 
marriage-contract  ought  to  state  whether  such  annuity  or  allowance  is  to 
be  over  and  above  or  included  in  the  annuity  granted  by  the  contract. 

Under  a  simple  personal  obligation  of  the  above  description,  the  wife 

*  Wightman  v.  WiUon,  30  July  1777,  M.  9201. 
'  See  aupra^  p.  273. 


WlFB*8 
JODITDBB. 


▲NNUITT. 


^  Where  the  marriage  took  place  after  18th  July  1S81,  the  huBband  haa  no  legal 
claims  on  his  wife's  property ;  see  supra,  p.  138,  note. 

b  Where  the  mother  has  a  separate  estate  in  moveables,  the  children  haye  now  right 
to  legitim  therein — Act  of  1881,  sect  7. 
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vill  be  only  a  personal  creditor  upon  her  husband's  estate,  without  any  wifb's 
security  for  her  provision.  And  in  case  of  the  husband's  bankruptcy  J<^^tube. 
she  will  be  ranked  on  his  estate  as  an  ordinary  personal  creditor ;  her 
claim,  if  he  is  alive,  being  only  for  the  value  estimated  as  for  a  con- 
tingent annuity.  And,  if  any  one  is  bound  as  cautioner  for  payment 
of  the  annuity,  she  is  barred  from  suing  him  in  case  of  her  husband's 
bankruptcy,  except  for  the  value  estimated  as  aforesaid,  on  payment  of 
vhich  value  the  cautioner  is  declared  free.^  If  her  husband  be  dead, 
the  annuity  will  be  no  longer  contingent,  and  she  will  be  ranked  on  his 
estate  as  in  the  case  of  an  ordinary  annuity- creditor,  but  only  for  the 
value  in  one  capital  sum,  not  for  an  annual  payment  during  her  life. 

If  the  husband  is  possessed  of  heritable  estate  held  in  fee-simple,  Sbouritt  for 
he  usually  grants  his  wife  security  over  it  for  her  annuity ;  for  which  ^°°'^^^*- 
purpose  a  disposition  in  security,  in  the  form  given  in  the  Style  Book,^  Disposition  in 
may  be  adopted.    The  lands  disponed  in  security  should  be  of  such 
free  yearly  value  as  fully  to  meet  the  amount  of  the  annuity,  supposing 
the  husband  to  have  lands  of  such  value.    If  he  has  a  large  estate,  the 
security  should  be  confined  to  a  portion  thereof  sufficient  to  meet  the 
annuity  easily  and  fully.    The  existence  of  an  annuity  which,  though 
only  for  the  wife's  lifetime,  is  irredeemable  whilst  it  lasts,  as  a  burden 
on  a  large  estate,  may  create  trouble  and  inconvenience  as  regards  feu- 
ing,  selling,  and  granting  other  securities ;  and  good  security  for  her  own 
protection  is  all  that  is  required  on  the  wife's  part. 

The  security  is  sometimes  granted  in  the  form,  not  of  a  disposition  of  annuitt 
the  lands,  but  of  an  annuity  to  be  uplifted  out  of  the  lands;  the  annuity  fbom  lands. 
to  be  so  uplifted  being  equal  in  amount  to  that  contained  in  the  personal 
obligation.    The  difference  in  point  of  form  between  the  two  cases 
consists  in  this,  that  in  the  latter,  in  place  of  disponing  the  lands,  the 
husband  dispones  All  and  Whole  an  annuity,  or  yearly  sum  of  £  , 

to  be  uplifted  as  specified  in  the  personal  obligation  furth  of  All  and 
Whole  (the  lands),  or  furth  of  any  part  or  portion  thereof,  or  readiest 
rents  and  profits  of  the  same.  There  will  then  follow  assignation  to  rents 
and  clause  of  warrandice,  as  in  the  other  case. 

Substantially,  the  security  given  to  the  wife  by  either  of  these  forms  Pbkfbrable 
is  the  same ;  and,  supposing  the  lands  to  yield  a  free  rental  sufficient  to  ^^^' 
meet  the  annuity,  it  is  of  little  consequence  which  form  is  adopted, 
though  I  prefer  the  conveyance  of  the  lands,  on  account  of  its  greater 
simplicity.  But,  if  the  lands  do  not  yield  a  rent  easily  adequate  to  the 
discharge  of  the  annuity,  a  power  of  sale  ought  to  be  given  for  enabling 
the  wife,  if  necessary,  to  realise  as  much  of  the  security-lands  by  sale  as 
will  enable  her  to  purchase  an  annuity  from  Government  or  a  well- 
established  Assurance  Company.  And,  with  a  view  to  such  sale,  it  is 
advisable  that  in  this  case  there  should  be  a  disposition  of  the  lands 
themselves,  not  merely  of  an  annuity  upliftable  from  them.    The  power 

^  Bankruptcy  Act  of  1856,  19  ft  20  Vict.  cap.  79,  sects.  63,  54,  55. 
3  Juridical  Styles  (4th  Ed.)  vol.  i  p.  656,  L5th  Ed.  p.  482]. 
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Wife's  of  sale  in  STich  case  may  come  into  operation  either  in  the  discretion  of 

jomruBK.        ^^  ytHq^  if  the  necessity  for  a  sale  is  obvious,  or  in  case  of  failure  to 

satisfy  one  or  more  terms'  payments  of  the  annuity  within  a  certain 
period  after  they  become  due ;  and  there  will  be  an  obligation  to  account 
for  the  price,  after  deduction  of  all  arrears  of  the  annuity  with  interest 
thereon,  penalty  if  incurred,  and  expenses,  and  also  of  such  sum  as  shall 
be  expended  in  the  purchase,  from  Government  or  an  Assurance  Com- 
pany, of  an  annuity  equal  to  that  secured ;  the  sum  payable  to  any 
Assurance  Company  never  exceeding  the  Gk)vemment  prica 
Aberdben  act  If,  again,  the  husband  is  proprietor  of  an  entailed  estate,  he  can,  in 
virtue  of  the  Act  6  Geo.  iv.  cap.  87,  commonly  known  as  the  Aberdeen 
Act,  grant  his  wife  an  annuity  out  of  the  estate,  not  exceeding  one-third 
part  of  the  free  yearly  rent  thereof,  so  far  as  let,  and  the  free  yearly  value, 
so  far  as  unlet,  as  the  same  shall  be  at  the  death  of  the  granter.^  The 
powers  of  this  Act  are  conferred  on  the  '  heirs  of  entail  in  possession ;' 
a  term  which  we  shall  find  does  not  include  the  institute,  in  questions 
as  to  the  parties  who  are  bound  by  the  fetters  of  an  entaiL  But,  with 
reference  to  this  Act,  the  term  '  heirs '  is  held  to  include  the  institute, 
and  to  give  him  the  power  of  granting  the  authorised  provisions.^ 

The  bond,  which  may  easily  be  incorporated  with  the  contract  of 
marriage,  refers  shortly  to  the  powers  conferred  by  the  Act,  but  it  con- 
tains no  personal  obligation  on  the  husband,  or  his  heirs  of  entaU,  for 
payment.  The  Act  does  not  authorise  such  obligation, — only  to  provide 
and  infeft  the  wife  in  the  annuity.  By  the  bond,  therefore,  the  husband 
provides  and  dispones  to  his  wife  the  stipulated  annuity,  upliftable  f urth 
of  the  entailed  lands,  at  the  terms  and  by  the  proportions  specified,  and 
with  penalty  and  interest  in  usual  form ;  declaring  that  the  same  is 
granted  under  all  the  conditions  and  limitations  contained  in  the  Act, 
as  far  as  these  are  applicable.  The  principal  condition  here  referred  to 
is  that,  although  the  provision  granted  shall  exceed  the  proportion  of  the 
rental  or  value  of  the  estate  allowed  by  the  Act  to  be  granted,  the  bond 
shall  not  be  void,  but  shall  only  be  voidable  to  the  extent  of  the  excess 
over  what  the  Act  allows,  and  no  further. 

After  this  reference  to  the  Act,  there  arose,  in  deeds  framed  before 
the  Titles  Act  of  1858,  a  material  distinction  between  the  form  of  deed 
now  under  consideration,  and  that  by  which  an  annuity  out  of  a  fee- 
simple  estate  was  disponed  in  security  of  a  personal  bond  of  annuity. 
The  latter  is  a  case  of  bond  and  disposition  in  security,  clearly  falling 
within  the  scope  of  the  Securities  Act  of  1854.  It  could  therefore 
be  framed  in  the  short  form  of  bond  and  disposition  in  security 
authorised  by  the  Securities  Act  of  1847.  But,  in  the  case  of  the 
annuity  furth  of  the  entailed  estate,  there  is  no  proper  security,  and 
no  bond  and  disposition  in  security ;  what  is  granted  is  the  right  to 

^  A  form  of  the  bond  of  annuity  appli-  '  Hamilton  o.  Hamilton,  11  March  1857i 

cable  to  this  caae  wiU  be  found  in  the      19  D.  723. 
Style  Book  (4th  Ed.)  i.  664,  [5th  Ed.  483]. 
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uplift  an  annuity  out  of  the  entailed  estate ;  it  is  neither  a  bond  nor 
a  security;  and,  therefore,  the  provisions  of  the  Securities  Acts  of 
1847  and  1854  do  not  appear  to  apply  to  it  The  necessity  for  infeft- 
ment,  therefore,  in  order  to  complete  the  right,  remained  the  same  as 
before  these  Acts  were  passed,  until  the  Titles  Act  of  1858  came  into 
operation ;  and  in  deeds  conferring  annuities  under  the  Aberdeen  Act, 
granted  previously  to  the  operation  of  the  Titles  Acts,  there  followed,  after 
the  clauses  we  have  just  referred  to,  an  obligation  by  the  husband  to 
iofeft  the  wife  in  the  annuity  to  be  uplifted  furth  of  the  lands,  with  a 
daase  of  tenendas,  whereby  the  annuity  was  declared  to  be  holden,  in  the 
case  of  feudal  subjects,  of  and  under  the  husband  and  his  heirs,  in  free 
blench-fjEinn,  for  the  yearly  reddendo  of  one  penny  Scots ;  and  to  be 
holden,  in  the  case  of  burgage-subjects,  of  Her  Majesty  in  free  burgage. 
The  obligation  to  inf eft  in  feudal  subjects  was  followed  by  assignations  to 
rents  and  writs,  and  clause  of  warrandice,  registration  clause  in  the  old 
fonn,  and  precept  of  sasine  for  infefting  in  the  annuity ;  a  form  of  which 
is  given  in  the  Style  Book.^  The  obligation  to  infeft  in  burgage-subjects 
was  followed  by  procuratory  of  resignation  in  ordinary  form,  applicable 
to  the  annuity,  with  assignations  to  rents  and  writs,  and  warrandice  and 
registration  clauses. 

The  bond  of  annuity  in  the  above  form  required  an  instrument  of  Cokflbtion  of 
aaaine  in  order  to  complete  the  wife's  right;  an  example  of  which,  as  ^"*"^°^* 
affecting  proper  feudal  subjects,  will  be  found  in  the  Style  Book.^  Now, 
by  the  Titles  Act  of  1858,  in  the  case  of  feudal  subjects,  neither  obliga- 
tion to  infeft  nor  precept  of  sasine  is  required  ;*and  by  the  Titles  Act  of 
1860,  as  to  burgage-subjects,  neither  obligation  to  infeft  nor  procuratory 
of  resignation  is  required ;  nor  is  there  any  occasion  for  an  instrument 
of  sasine  as  to  either  feudal  or  burgage  subjects.  The  registration  of  the 
bond  in  the  register  of  sasines,  with  warrant  of  registration  thereon,  is 
equivalent  to  an  instrument  of  sasine  expede  thereon  and  recorded.b 

I  formerly  noticed  that  the  clause  of  direction  allowed  by  the  Titles  Clause  of 
Acts  of  1858,  sect.  3,  and  1860,  sect  5,^  was  very  suitable  to  marriage- 
contracts.  In  such  deeds  as  we  have  now  before  us,  the  parts  which 
must  be  recorded,  in  order  to  complete  the  wife's  security,  are  the  obliga- 
tion for  payment,  if  any,  the  disposition  in  security,  and  the  tenendas  if 
any ;  and  these,  with  any  relative  qualifications,  may  be  thrown  together 
at  or  near  the  commencement  of  the  contract.  The  clause  of  direction 
will  then  direct  the  deed,  from  the  commencement  to  the  end  of  the 
clauses  above  referred  to,  to  be  recorded  along  with  the  clause  of  direction 
itself  and  testing-clause ;  and  the  benefit  of  the  Act  will  be  secured  with- 
out incurring  the  expense  of  registering  the  whole  deed,  or  resorting  to  a 

I  Jaridical  Styles  (4ih  Ed.),  L  667.  >  Jb.  I  724. 

*N(nr  IB  it  neoestary  that  the  bond  Bhoiild  contain  a  tenendas  and  reddendo — 
Booar  v.  Anatruther,  6  Jnne  1868,  6  Macph.  910. 

b  These  matters  are  now  regulated  by  the  ConveyanciDg  Act  of  1868. 
°  Section  12  of  the  Act  of  1868  now  comes  in  place  of  these  sections. 
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Wipe's  notarial  instrument    You  will  recollect,  however,  that  the  clause  of 

joniTua*.        direction,  in  order  to  be  effectual  and  operative,  must  be  i-eferred  to  in 

the  warrant  of  registration  * 
Widows*  fuhd        Although  an  annuity  from  a  widows'  fund  is  to  form  part  of  the 

ANNUITY  o  tf  A 

wife's  provision,  the  obligation  by  the  husband,  and  relative  security, 
should  be  granted  for  the  full  amount  of  the  provision,  without  deducting 
the  amount  of  the  widows'  fund  annuity,  subject  to  a  declaration  that 
whatever  sum  shall  be  received  from  the  widows'  fund  shall  be  taken 
as  so  much  to  account  of  the  provision.  In  that  way  the  wife's  security 
covers  the  sum  payable  from  the  widows'  fund ;  and  at  the  same  time 
the  husband's  estate  does  not  suffer  if  the  widows'  fund  annuity  is  duly 
kept  up  and  paid. 

iNooMB-TAx.  Provisions  to  wives  are  often  declared  specially  to  be  exempt  from 

the  payment  of  lucome-tax.  But  such  a  stipulation  or  covenant  will 
not  receive  effect,  beiug  declared  imlawful  by  the  Income-tax  Acts.^b  in 
deciding  the  case  of  Blair,  Lord  Cowan  said  the  question  was  not  touched 
whether  a  man  might  not  legally  bind  himself,  his  trustees,  or  represen- 
tatives, to  repay  to  an  annuitant  or  creditor  what  might  be  deducted  for 
Income-tax.  His  Lordship  does  not  say  that  such  an  obligation  will 
be  effectual,  but  obviously  suggests  that  some  such  stipulation  may  be 
worthy  of  trial. 

Abkbdkenact  With  reference  to  the  Aberdeen  Act,  in  estimating  the  rental  of  the 
estate  let,  the  rents  received  for  shootings  actually  let  are  to  be  taken 
into  accoimt ;'  also  the  rent  of  coal  let*^  And  in  estimating  the  yearly 
value  of  the  estate  not  let,  the  value  of  shootings,  both  on  Highland 
and  Lowland  estates,  though  never  previously  let,  must  be  taken  into 
account  /  likewise  the  value  of  salmon-fishings.^     But  the  value  of  the 

1  5  ft  6  Vict.  cap.  35,  sect.  103  ;  16  &  17      5  BeU's  App.  2S0 ;  Sinclair  o.  Duffns,  24 
Vict.  cap.  34,  sect  5 ;  IS  &  19  Vict.  cap.      Kof.  1842,  5  D.  174. 

20,  sect.  3.     See  Blair  r.  Allen,  17  Nov.  3  WeUwood  r.  WeUwQod,  12  July  1848, 

1858,  21  D.  15,  and  Robson,  Macmsh,  and  ia  t)   140A 

others,  2  Feb.  1861. 23  D.  429.  ,    *  .^,     '     x   •*!.       ^     ^v         ia  t     . 

"Macpherson  v,  Macpherson,  24  May  ,  *i^i*> J'^Jfi*^  ^^  ""^^"^  ^^  '^^"^ 

1839,  1  D.  794;   same  parties,  16   Feb.  ^^^*  24  D.  1069. 

1843,  5  D.  651 ;  affirmed  13  Aug.  1846,  ^  Same  case. 

^  If  it  is  intended  that  the  contract  shall  be  registered  for  preservation,  it  may  be 
at  once  recorded  in  the  appropriate  division  of  the  register  of  sasines  with  a  warrant  of 
registration  in  favour  of  the  wife,  '  for  preservation  as  well  as  for  pubUcation  * — Section 
12  of  the  Land  Eegisters  Act  of  1868,  31  k  32  Vict  cap.  64.  This  wiU  complete  the 
wife's  title,  and  have  the  full  effect  of  recording  in  the  Books  of  Session. 

b  Section  103  of  5  &  6  Vict.  cap.  35,  which  renders  void  all  'contracts,  covenants, 
and  agreements  *  to  pay  interests,  rents,  or  other  annual  payments  in  full,  without 
deducting  Income-tax,  does  not  extend  to  annuities  granted  by  *  will  *  or  other  testa- 
mentary  writing,  which  will  be  effectual  to  the  full  extent  against  the  person  burdened 
with  them — Festing  v.  Taylor,  3  Best  and  Smith  217  and  235,  and  cases  cited  supra^ 
p.  154,  note  b.  But  exemption  declared  in  a  bond  of  annuity,  although  revocable  and 
testamentary,  in  favour  of  the  widow  of  an  heir  of  entail,  would  probably  be  ineffectual 
against  the  next  heir,  if  it  would  have  the  effect  of  burdening  him  with  a  larger  annual 
payment  than  the  maximum  amount  allowed  by  the  entail  or  by  the  Aberdeen  Act 

^  Inquiry  as  to  the  value  of  minerals  let  was  refused  in  Christie  t;.  Christie, 
10  Dec.  1878,  6  R.  301.  Where  the  rent  is  in  the  form  of  a  lordship  on  the  output  of 
coal,  the  yearly  rent  will,  in  fixing  provisions,  be  calculated  on  an  estimate  or  avenge 
—Douglas  V,  SooU  and  Yorke,  17  Dec.  1869,  8  Macph.  360. 
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mansion-house^  gardens^  and  policies  is  not  to  be  taken  into  account.^  Witb'b 
The  free  yearly  rent,  or  free  yearly  value,  of  the  estate  is  to  be  taken,  '^^^^^ 
after  deducting  all  the  annual  burdens  diminishing  the  clear  yearly  rent  Abkbdbkn  act 
or  value  to  the  heir  in  possession,  as  the  same  shall  happen  to  be  at  the 
death  of  the  grauter  of  the  annuity ;  but  the  Inoome-tax  is  a  personal 
tax, — ^not  a  burden  on  the  lands,  though  assessed  with  reference  to  the 
rental, — and  is  not  to  be  deducted.^ 

The  provision  from  an  entailed  estate  is  not  unfrequently  granted  Joiwtubb 
under  special  power  contained  in  the  deed  of  entail,  and  not  in  virtue  of  under  powsbs 
the  Aberdeen  Act  If  such  power  is  to  be  exercised,  the  precise  mode  and  ^  ^°^^^ 
form  of  granting  the  provision  authorised  by  the  entail  must  be  adopted.^ 
Generally  speaking,  the  deed  will  be  so  similar  to  that  granted  in  virtue 
of  the  Aberdeen  Act,  or  to  an  ordinary  bond  of  annuity  and  disposition 
in  security,  that  no  separate  remarks  are  here  called  for.  When  framed 
on  the  principle  of  the  Aberdeen  bond,  it  formerly  had  to  be  followed 
by  instrument  of  sasine  :  registration  now  comes  in  the  place  of  sasine. 
In  order  that  the  provision  may  be  effectual,  however,  the  power  must 
be  exercised.^  In  Campbell's  case  it  was  pleaded  that,  the  terce  being 
excluded  by  the  entail  which  gave  power  to  gmnt  the  provision  in  lieu 
of  terce,  the  provision  should  arise  simply  as  a  surrogatum  for  the 
terce ;  but  this  view  was  not  adopted.  The  amount,  or  proportion  of 
the  rental,  for  which  the  bond  of  annuity  may  be  granted,  is  usually 
specified  in  the  deed  of  entaU ;  and  it  cannot  be  exceeded.  But  where 
the  entail  allows  '  reasonable  provisions '  to  be  granted,  without  further 
definition  of  the  amount,  the  Court  may  exercise  an  equitable  control 
as  to  the  amount.^  The  Act  is  not  to  abridge  more  extensive  powers 
contained  in  deeds  of  entail.  But,  on  the  other  hand,  the  same  heir 
is  not  to  exercise  the  powers  of  the  Act  in  addition  to  those  of  the 
entail,  so  as,  in  virtue  of  both  together,  to  grant  a  total  provision  ex- 
ceeding what  is  allowed  by  the  Act ;  but  notwithstanding  the  subsist- 
ence of  a  provision  in  favour  of  the  widow  of  a  former  heir,  granted  by  , 
virtue  of  powers  in  the  deed  of  entail,  the  heir  in  possession  may  exercise 
the  powers  conferred  by  the  Act  by  granting  a  provision  to  his  wife.* 
An  heir,  however,  cannot  grant  provisions  under  the  Act,  except  so  fax 
as  the  powers  of  the  Act  are  unexhausted  for  the  time.^ 

The  sections  of  the  Aberdeen  Act  above  referred  to  relate  equally 
to  the  power  of  granting  provisions  to  children  in  virtue  of  the  Act*; 
and  Lockhart's  case  related  to  provisions  in  favour  of  children.  Their 
import,  therefore,  must  be  kept  in  view  in  connection  with  the  framing 
of  bonds  of  provision  under  the  Act ;  and  where  reliance  is  to  be  placed 

'  Leith's  cue,  and  Macphenon's  above  ^  Earl  of  Mar  v.  Erskine,  etc.,  3  Dec. 

cited,  24  May  1839,  1  D.  794.  1830,  9  Sh.  126  ;  affirmed  28  September 

'  MacUioe  v.  Madaine,  29  Nov.  1845,  8  1831,  5  WiL  &  Sh.  App.  611. 

D.  150.  ^  Aberdeen  Act,  sect.  12  ;  Lockhart  v, 

'Campbell  «.  CampbeU,  16  Dec.  1818,  Lockhart,  15  July  1853,  15  D.  914. 

P.  (X  •  Aberdeen  Act,  Beet.  6. 


^  See  CaUabdcr  v.  Callander,  in/rOf  p.  890. 
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on  such  bonds  it  will  be  necessary  to  ascertain  whether  there  are  any, 
and  if  so  what,  provisions  already  subsisting,  granted  under  the  Act  in 
favour  of  wives  or  children. 

The  only  other  form  for  securing  liferent  provisions  to  a  wife  out  of 
lands  which  seems  to  require  notice  is  that  of  locality, — ^that  is«  the 
husband's  allocating  or  setting  apart  to  his  wife  in  liferent  certain  por- 
tions of  his  estate,  to  be  possessed  by  her  during  her  life  after  his  death. 
By  the  deed  or  clause  of  locality,  the  husband  dispones  these  lands  to 
his  wife  in  liferent     Until  the  Titles  Acts  came  into  operation,  he 
further  granted  obligation  to  infeft,  with  precept  of  sasine  as  to  feudal, 
and  procuratory  of  resignation  as  to  burgage,  subjects,  for  infefting  her 
therein,  to  be  holden  of  himself  or  of  the  Crown,  as  the  case  might  be ; 
as  was  at  the  same  time  the  rule  in  the  case  of  the  bond  of  annuity 
under  the  Aberdeen  Act.     Now,  the  deed  of  locality  will  not  contain 
any  of  these  further  clauses;  nor  does  it  require  to  be  followed  by  sasine. 
It  may  be  registered  in  the  appropriate  register  of  sasines ;  and,  if  con- 
tained in  a  marriage-contract,  a  notarial  instrument  may  be  expede  and 
recorded  on  the  contract ;  or  there  may  be  a  clause  of  direction  in  the 
contract,  with  equal  benefit  as  in  the  case  of  an  ordinary  annuity  and 
security.^    In  the  locality-right^  there  are  assignations  to  writs  and 
rents,  and  clauses  of  warrandice  and  registration  for  preservation.     By 
a  provision  in  this  form,  the  wife,  upon  her  husband's  death,  becomes 
proprietor  for  her  life  of  the  locality  lands,  with  all  the  rights  and 
powers,  and  subject  to  all  the  liabilities,  of  an  ordinary  liferent  proprietor, 
except  so  far  as  these  may  be  specially  increased  or  qualified  by  the  deed 
of  locality.     But,  though  it  is  perfectly  competent  to  grant  localities 
in  the  case  of  unentailed  estates,  the  practice  of  doing  so  in  such  cases 
was  long  ago  given  up,  and  the  fixed  annuity  substituted ;  because  the 
locality-right  had  been  found  inconvenient  for  the  wife,  as  giving  her 
a  fluctuating  and,  it  might  be,  precarious  income,  with  the  charge  of 
managing  her  lands.    It  was  likewise  injurious  to  the  estate,  by  separat- 
ing the  management  of  the  locality  lands  from  that  of  the  remainder ; 
besides  that  the  wife  could  not,  unless  specially  empowered,  grant 
leases  to  endure  beyond  her  own  lifetime.    The  granting  of  the  fixed 
annuity,  with  security  over  a  suflBcient  portion  of  the  estate,  makes 
due  provision  for  the  wife's  income  or  jointure,  and  at  the  same  time 
obviates  all  the  inconveniences  of  the  locality-right 

The  granting  of  locality-rights  continued  in  reference  to  many  en- 
tailed estates,  long  after  it  was  given  up  in  the  case  of  unentailed  estates ; 
because  the  makers  of  entails  frequently  excluded  the  right  of  their 
heirs  to  grant  provisions  to  their  wives  by  way  of  annuity,  and  allowed 
them  to  grant  localities  only.  The  inconvenience  of  the  localities,  how- 
ever, was  felt  equally  in  the  case  of  the  entailed  as  of  the  unentailed 
estate ;  and  in  connection  with  entailed  estates  it  was  not  uncommon, 


^  See  «ttpm,  p.  864,  note  \ 
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in  granting  localitieB,  to  stipulate  that  the  wife  should  not  be  entitled  to  Looalttt 
enter  to  possession  of  her  locality  lands  so  long  as  she  should  be  paid 
a  certain  fixed  annuity ;  the  amount  of  which^  of  course,  was  not  more 
than  the  free  rental  of  the  locality  lands.  The  same  result  was  attained 
bj  stipulating  that  the  wife  should  grant  the  heir  a  lease  of  the  locality 
knds  at  a  specified  rent,  under  a  provision  that,  if  the  rent  should  not 
be  r^ularly  paid,  she  should  be  entitled  to  terminate  the  lease,  and 
enter  to  the  lands. 

In  either  of  these  ways,  the  practical  evil  was  got  over.  But,  since 
the  passing  of  the  Aberdeen  Act,  locality-rights  are  rarely  met  with, 
even  in  the  case  of  entailed  estates.  They  can,  however,  when  allowed, 
be  still  resorted  to  in  cases  where  the  power  of  granting  localities 
enables  the  heir  of  entail  in  possession  to  give  a  better  provision  than 
be  could  do  1)y  an  Aberdeen  Act  annuity,  and  where  it  is  desired  to 
make  the  largest  provision  possible.  The  rental,  according  to  which 
the  extent  of  the  locality  lands  is  to  be  fixed,  is  usually  that  for  the 
time  when  the  locality  is  granted ;  not  as  at  the  time  of  the  death  of 
the  granter,  as  in  the  case  of  annuities  under  the  Aberdeen  Act  The 
wife  is  thus  interested  in  the  intermediate  rise  or  fall  of  the  rents.^  When 
the  extent  of  the  power  to  provide  by  way  of  locality  is  in  proportion 
to  the  total  rental  of  the  estate  at  the  time  of  granting  the  provision, 
such  rental,  and  also  that  of  the  locality  lands,  should  be  authenticated 
as  relative  to  any  provision  by  way  of  locality  out  of  an  entailed  estate. 
This  will  be  best  done  by  schedules  annexed  to  the  deed  of  locality,  and 
signed  as  relative  to  it. 

The  locality-right,  not  being  a  security,  had  to  be  completed  by 
instrument  of  sasine  in  the  form  applicable  to  liferent  rights  until  after 
the  Titles  Act  came  into  operation.  Now  it  can  be  completed  by  regis- 
tration ;  and  in  many  cases  it  will  be  advisable  to  take  advantage  of 
the  clause  of  direction.^ 

In  the  cases  we  have  been  considering,  the  husband  is  able  at  once  Sbouritt  fob 
to  give  his  wife  heritable  security  for  her  jointure.     Where  security  is  no  lasided 
stipulated  for,  and  the  husband  has  no  land  over  which  to  grant  it,  it  is  ™^^^■• 
sometimes  agreed  that  he  shall,  at  the  sight  of  certain  persons  named, 
lay  out  a  sum  of  money,  and  take  the  rights  to  his  wife  in  liferent  after 
his  death,  in  case  of  her  surviving  him,  and  to  himself  in  fee.     In  this 
case,  the  wife  will  have  heritable  security  after  the  husband's  obliga- 
tion is  fulfilled, — ^until  then  only  his  personal  obligation.    Full  security 
can,  however,  be  given  her,  by  placing  the  stipulated  sum  in  the  hands 
of  trustees  until  invested.    Another  mode  of  proceeding,  which  is  some- 
times found  convenient,  is  to  purchase  an  annuity  from  Government,  or 
a  well-established  Assurance  Company,  payable  to  the  wife  during  her 

*  Agnew  V.  Agnew,  12  Deo.  1810,  F.  C,  reported  under  date  24  Jan.  1811  ;  Malcolm 
f.  Makolm,  21  Nov.  1823,  2  8h.  514. 


See  9Upra,  p.  864,  note  \ 
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life  after  her  husband's  death,  in  case  she  shall  survive  him.  If  the 
purchase  is  made  before  the  marriage,  it  will  be  recited  in  the  marriage- 
contract  If  not  so  made,  the  contract  will  contain  an  obligation  to 
make  the  purchase;  and,  for  security,  the  amount  of  the  purchase- 
money  may  here  also,  if  required,  be  set  apart  in  the  hands  of  certain 
persons,  at  whose  sight  the  purchase  is  to  be  made.  And  probably  the 
most  common  of  all  the  modes  in  which  security  is  given,  when  there 
is  no  land  estate,  is  to  place  a  fund  in  the  hands  of  trustees,  and  charge 
the  same  with  the  payment  of  the  annuity  to  the  wife. 
SnRRsin>BBOF  .      It  is  to  be  remarked,  however,  that  in  all  these  cases,  including  those 

in  which  security  over  lands  is  given,  the  wife,  if  not  effectually  prohi- 
bited, can,  with  her  husband's  concurrence,  defeat  her  own  security,  and 
reduce  herself  to  the  position  of  a  mere  personal  creditor  of  her  husband, 
by  being  a  party,  as  principal  or  consenter,  to  deeds  whereby  the  subject 
of  the  security  is  for  onerous  causes  burdened  or  alienated  in  favour  of 
third  parties,  or,  in  the  case  of  the  entail  annuity  or  locality,  the  provision 
itself  charged  with  debt  contracted  by  her  husband,  or  otherwise  dis- 
posed of  with  his  consent  by  onerous  contracts  with  third  parties.     For 
preventing  such  a  result,  the  most  effective  arrangement  would  be  to 
grant  the  provision  (whatever  may  be  its  character)  to  trustees  for  the 
wife,  and  prohibit  her  from  assigning  or  burdening,  or  affecting  her 
interest  in  it,  without  the  consent  of  the  trustees ;  or,  when  the  provi- 
sion is  granted  to  the  wife  herself,  to  prohibit  her  as  above,  except  with 
consent  of  certain  individuals  named ;  in  either  case  declaring  all  acts 
done  by  her,  in  contravention  of  the  prohibition,  to  be  null.     In  some 
cases  an  absolute  prohibition,  and  declaration  of  the  nullity  of  acts  of 
contravention,  may  be  thought  still  better.    But,  in  general,  it  will  be 
more  advantageous  to  qualify  the  prohibition  so  as  to  enable  the  wife, 
with  consent  of  the  trustees,  to  make  her  right,  or  a  portion  of  it,  avail- 
able to  the  husband.     Because  no  one  can  foresee  what  shall,  at  some 
future  period,  be  most  for  the  interests  of  parties  about  to  marry,  and 
their  children  ;  and,  though  it  may  occasionally  place  the  trustees  (or 
parties  whose  consent  is  required)  in  a  position  of  embarrassment 
and  difficulty, — when,  for  example,  they  have  to  refuse  their  consent  to 
a  proposal  which  they  view  differently  from  the  husband  and  wife, — 
still  the  great  object  must  always  be,  that  the  available  resources  of  the 
parties  shall  not  be  locked  up  to  their  positive  disadvantage ;  and  the 
prohibition,  with  a  qualification  such  as  I  now  speak  of,  appears  most 
likely  to  meet  the  end  of  giving  the  wife  real  and  substantial  security, 
and,  at  the  same  time,  of  turning  the  subject  of  the  security  to  account 
for  behoof  of  the  parties,  if  and  as  far  as  that  can  be  done  consistently 
with  that  primary  purpose.* 


*  Where  the  wife's  right  under  antenuptial  contract  of  marriage  is  unprotected  hy  a 
trust,  her  concurrence  to  an  alienation  by  the  husband  for  onerous  causes,  judicially 
ratified,  is  not  revocable  ; — Standard  Property  Inyestment  Co.  v,  Cowe,  20  Much  1877i 
4  R.  695,  and  cases  cited. 
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The  Style  Book^  contains  provisions  to  the  wife  in  liferent,  in  case  Pbotibionov 
of  her  snrvivance,  of  one-half  of  the  estate,  heritable  and  moveable,  ^<JSmt.^' 
which  the  husband  shall  acquire  during  the  mamage  by  conquest, 
succession,  or  otherwise ;  and  that  in  addition  to  the  jointure  provided 
to  her  at  the  time  of  the  marriage.  The  jointure,  it  may  be  supposed, 
corresponds  to  what  the  husband's  means  will  afford  at  the  time  it  is 
granted.  This  additional  provision  is  intended  to  give  the  wife  a  fair 
interest  in  any  improvement  in  his  circumstances ;  and,  by  introducing 
the  obligation  in  the  antenuptial  contract,  the  additional  provision  will 
be  made  onerous  and  irrevocable  on  the  part  of  the  husband, — not  of 
the  nature  of  a  donation  to  his  wife,  which  would  be  revocable  by  him 
at  his  pleasura  In  contracts  with  such  a  provision,  the  amount  or 
value  of  the  husband's  estate  as  at  the  time  of  the  marriage  should  be 
specified,  so  that  data  may  readily  be  afforded  for  ascertaining  what  is 
acquired  by  conquest,  or  otherwise,  afterwards. 

In  such  cases,  also,  care  should  be  taken  explicitly  to  define  the  Sxtsnt  oi* 
nature  of  the  estate  of  which  the  wife  is  provided  to  a  partial  liferent,  ^ould^bb 
Laid  Stair  says,^  '  Clauses  of  conquest  are  interpreted  strictly  according  d«"w«'^- 

*  to  the  tenor  thereof ;  for  sometimes  they  only  bear  lands  conquest, 

*  sometimes  lands  or  annualrents,  sometimes  lands,  annualrents,  or 
'  STUDS  of  money ;  and  sometimes  also  goods  or  gear.'    The  simple  term 

*  conquest'  includes  only,  in  heritage,  what  a  party  acquires  by  industry, 
economy,  purchase,  or  donation ;  or  what  is  technically  called  '  singular 
title^'  that  is,  what  is  acquired  by  a  separate  title,  in  opposition  to 
what  comes  by  succession  in  virtue  of  an  ancestor's  title,  or  of  the 
Common  Law ;  and  in  moveables  the  term  *  conquest '  does  not  include 
what  is  acquired  by  succession  as  next-of-kin  to  a  person  deceased,  or 
by  legacy,  or  by  the/z^  TnarUi?    And  an  obligation  on  the  husband,  to 
infeft  his  wife  in  all  lands  and  annualrents  which  he  should  conquest 
daring  the  marriage,  does  not  give  the  wife  the  benefit  of  leases,  which 
are  not  subjects  for  infeftment^    Neither  does  the  conquest  of  lands, 
annualrents,  goods,   and  gear  include  bonds  bearing  date  after  the 
maniage, — ^bonds  not  being  specially  mentioned ;  unless  the  wife  shall 
prove  that  they  were  granted  for  sums  or  moveables  acquired  during  the 
mamage.^    But  when  the  term  '  conquest '  applies  to  all  lands  and  heri- 
tages, and  has  no  qualifying  word  attached,  it  will  include  leases  acquired 
during  the  marriage,  and  current  at  the  dissolution.^    Leases,  however, 
of  which  the  term  of  entry  has  not  arrived  at  the  time  of  the  dissolution, 
are  not  included  in  a  clause  of  heritages  conquest  during  the  marriage.^ 
If  an  estate  is  sold,  and  another  and  larger  estate  is  bought,  during  the 
subsistence  of  the  marriage,  the  price  of  the  estate  sold  is  to  be  deducted 

1  Juridical  Styles  (Sd  edit),  il  202.  ^  Robson  v,  Robson,  16  July  1673,  M. 

>  Stur,  iiL  5.  62.  3050. 

r'^^l^^H!:  ^'  ^^'*^^  ^-  ^^  23  6  Duncan  v.    Duncan,    16   Feb.    1810, 

J«a.  1810,  F.  C.  PC 

*Iidy  Dnmfermling  v.  The  Earl,  12        ' 
March  1628,  M.  3048.  '  Same  caae. 
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from  the  value  of  the  estate  purchased,  in  estimating  the  amount  of 
the  conquest.^  But  antenuptial  provisions  in  favour  of  the  wife 
are  to  be  deducted  from  the  estate  which  belonged  to  the  husband 
at  the  time  of  the  marriage,  not  from  the  subsequent  acquisitions  or 
conquest' 

The  husband's  powers  over  the  conquest  should  also  be  defined,  if 
they  are  to  be  in  any  way  qualified ;  because  the  conquest,  even  though 
wholly  provided  to  the  wife  in  liferent,  remains  by  law  the  property 
and  under  the  power  of  the  husband,  except  in  so  far  as  his  power  may 
be  expressly  qualified  or  given  up.  If  his  power  is  left  unqualified  he 
may  not  only  sell  or  burden  the  conquest  at  his  pleasure  for  onerous 
causes,  but  may  grant  out  of  it  competent  provisions  to  the  children, 
and  even  to  the  eldest  son  of  the  marriage,  if  enough  remains  as  a  pro- 
vision to  the  wife.'  And,  although  the  conquest  be  provided  to  the  wife 
in  liferent,  and,  failing  children  of  the  marriage,  to  her  relations  in 
fee,  the  husband  remains  the  fiar,  and  his  wife's  relations  are  only 
heirs,  whom  he  can  disappoint,  not  only  for  onerous  causes,  but  at  his 
pleasure.  In  particular,  he  can  grant  provisions  out  of  the  conquest 
for  his  wife  and  children  of  a  second  marriaga^ 

But  when  reasonable  provisions  are  granted,  as  at  the  time  of  the 
marriage,  it  may  be  worthy  of  consideration  whether  the  provision  of 
an  interest  in  the  conquest  during  the  marriage  is  advisable.  It  is  well 
to  make  a  suitable  provision  at  the  time  of  the  marriage,  with  reference 
to  the  circumstances  then  existing.  If  there  is  a  known  contingency, 
such  as  the  expected  succession  to  an  entailed  estate,  in  which  event 
the  husband  will  be  able,  and  ought,  to  make  better  provisions,  a  rela- 
tive definite  obligation  may  be  introduced  to  meet  that  case,  should 
it  happen.  But,  as  to  anything  further,  I  apprehend  it  is  a  sound 
general  principle  to  leave  the  husband  to  do  as  he  shall  think  best  and 
right 

It  is  sometimes  arranged  to  restrict  the  widow's  annuity,  or  other 
provisions,  in  the  event  of  her  entering  into  a  second  marriage,  for 
which  purpose  a  special  stipulation  must  be  made  in  the  contract 

Care  should  be  taken  to  see  that  the  husband  who  grants  provisions 
to  his  wife,  especially  if  he  has  succeeded  to  the  estate  as  heir  of  a 
predecessor,  is  registered  or  infeft  in  the  estate,  whether  entailed  or 
unentailed.  But  even  if  the  husband  has  right  as  an  heir,  and  dies 
without  having  his  title  made  up,  so  that  he  is  never  feudally  connected 
with  the  estate,  yet,  if  the  provision  is  onerous  or  rational,  and  if 
the  husband  has  been  three  years  in  possession,  the  next  heir  (who  in 
making  up  titles  will  pass  him  by,  just  as  if  he  had  never  existed)  is 
liable  xmder  the  Act  1695,  cap.  24,  to  make  good  the  provision  to  the 
wife  of  the  party  so  passed  by,  so  far  (in  the  case  of  an  heir  of  entail)  as 


^  Erskine,  ut  tupra. 

'  Hunter's  Trosteei  «.  Macan,  25  May 
1839,  1  D.  817. 


'  Robson's  case. 

*  Anderson  v.  Bruce,  28  July  and  1  Dec. 
1680,  M.  12,890. 
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allowed  by  law  or  by  the  entail^  ^    It  should  also  be  seen  that  the  lands 
are  not  encumbered  with  debt,  so  as  to  defeat  or  impair  the  provision. 

Besides  the  jointure,  or  other  annual  provision  to  the  wife  for  main-  Provision  op 
teoanoe  after  her  husband's  death,  the  contract  usually  gives  her,  if  she  *'^^^™*^ 
survives,  a  right  of  liferent  or  of  fee  in  her  husband's  household  furniture 
and  ^ects ;  or  it  contains  an  obligation  to  pay  her  a  specific  sum  to 
supply  herself  with  furniture.  It  likewise  contains  a  provision  for 
moomings,  and  for  aliment  from  the  time  of  her  husband's  death  till  the 
annuity  becomes  payable.  The  object  of  these  provisions  is  to  enable 
the  wife  to  enjoy  her  annuity  free  of  the  burden  which  the  purchase  of 
foniiture  and  mournings  and  the  interim  aliment  would  occasion, — ^to 
enaUe  her,  in  short,  to  enter  on  her  house  or  establishment  free  of  debt. 
And  if  the  wife's  right  is  to  include  silver-plate,  bed  and  table-linen, 
books,  pictures,  and  household  goods  generally,  these  should  be  specified ; 
because,  if  they  are  not,  the  term  '  furniture,'  though  in  a  marriage- 
cmtract  it  will  be  liberally  construed,  will  not  include  them. 

It  is  not  uncommon  to  annex  to  the  provision  in  favour  of  the  wife 
of  the  liferent  or  fee  of  her  husband's  household  furniture  and  effects,  a 
power  to  the  wife,  in  her  option,  to  ask,  or  to  the  husband's  representa- 
tives, in  their  option,  to  pay,  a  capital  sum  in  lieu  of  that  provision.  In 
either  case,  the  option  should  be  made  to  expire  if  not  declared  in  writing, 
and  the  compensation  money  actually  paid  within  a  short  specified 
p^od.  When  the  actual  furniture  is  provided,  either  in  liferent  or  fee, 
the  provision  thereof  is  open  to  this  objection,  that,  being  of  what  shall 
bebng  to  the  husband  at  his  death,  his  wife  will  have  no  claim  on  his 
estate  on  that  account^  if  he  shall  be  divested  before  his  death.  Where 
such  provision  was  made,  and  the  husband  was  sequestrated,  and  shortly 
afterwards  died,  the  widow  was  found  not  entitled  even  to  be  ranked  on 
his  estate  after  his  death  for  the  value  of  the  furniture.'  There  is  no 
way  of  securing  to  the  wife  either  the  liferent  or  fee  of  her  husband's 
foraiture  of  which  he  remains  in  possession*  Whilst  his  possession 
continues,  the  settlement  upon  his  wife  would  not  operate  transference 

1  Glencttbii  v,  Gnluuii,  23  May  ISOO,  M.  App.  Heir-Apparent^  No.  1 ;  Kennedy  v. 
Kcnaedy,  11  Feb.  1829,  7  Sh.  397. 
'JDai^  «.  Mein,  20  Deo.  1851,  14  D.  296. 


*  The  next  beir  waa  fonnd  liable  where  the  provisiona  by  the  apparent  heir  were 
not  made  direcUy  in  larour  of  hia  wife  and  children,  bnt  were  made  in  the  form  of 
directions  to  bis  tmateee  in  a  tmst^Bposition  and  settlement  by  which  be  attempted 
to  eonrey  the  lands,  which  he  possessed  on  apparency,  for  certain  trust  purposes,  one 
o(  'sdiich  was  to  pay  proTisions  to  his  wife  and  children  out  of  the  estate  so  settled  in 
tnist-BoBseU  v.  Bnssell,  7  Dec.  1852,  15  D.  192 ;  Orr  and  others,  10  February  1871; 
9Maeph.500. 

But  under  the  9th  section  of  the  Act  of  1874,  an  heir  may  immediately  upon  bis 
meeession  validly  burden  or  desl  with  his  estate  without  making  up  any  title  in  his  own 
pcnon.  A  penonal  right  thereto  Vests  in  him  by  survivance,  '  and  such  personal  right 
*  ihsl],  subject  to  the  provisions  of  this  Act,  be  of  the  like  nature  and  be  attended  with 
'  tbe  fike  conseqaenoes,  and  be  transmissible  in  the  same  manner  as  a  personal  right 
' to  liod  under  an  nnfeudalised  conveyance,  according  to  the  existing  law  and  practice.' 
-Sw  Jf 'Adam  v.  M*Adam,  15  July  1879,  6  R.  1256. 
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from  him  in  any  question  with  his  creditors ;  and  the  furniture  would 
be  liable  to  the  diligence  of  such  creditors.^  The  alternative  provision 
of  a  specific  sum  in  lieu  of  the  furniture  would,  however,  enable  the  wife 
to  claim  as  a  creditor  for  the  amount  of  such  sum. 

The  Style  Book'  contains  a  clause  of  warrandice  of  the  conveyance 
of  furniture ;  but  such  clause  will  not  obviate  the  difficulty  arising  from 
the  risk  of  the  husband  being  divested. 

A  specific  som  is  frequently  named  as  the  allowance  for  mournings, 
to  which  there  seems  no  objection. 

The  amount  of  interim  aliment  is  also  occasionally  named ;  but  it  is 
better  to  make  that  provision  in  general  terms,  because  it  may  be  required 
for  a  longer  or  shorter  period,  according  to  the  time  of  the  year  at  which 
the  husband  shall  happen  to  die ;  and  it  ought  to  have  some  reference 
to  the  state  of  his  afiairs,  or  establishment,  as  at  the  time  of  his  death, 
which  may  not  be  the  same  as  at  the  time  of  the  marriage.  On  the 
subject  of  the  wife's  claim  under  an  obligation  generally  for  aliment^  the 
Lord  justice-Clerk  Inglis  delivered  the  opinion  of  the  Court  upon  a 
case  transmitted  for  opinion  by  the  Court  of  Chancery  in  England,  in 
pursuance  of  the  Act  22  &  23  Vict  cap.  63.*  His  Lordship  says, '  The 
'  amount  of  alimony  to  which  the  widow  will  be  entitled  is  not  to  be 
*  measured  by  the  extent  of  her  provisions,  legal  or  conventional,  but 
'  rather  by  the  husband's  quality  and  fortune  and  the  nature  of  the 
'  establishment  he  had  at  his  death,  which  it  is  reasonable  she  should  be 
'  entitled  to  keep  up  tiU  the  first  term  of  Whitsunday  or  Martinmas — 
'  Erskine,  i  6.  41.  But  the  quantum  of  the  alimony  will  be  diminished, 
'  if  the  husband's  establishment  is  not  maintained,  but  broken  up  immedi- 
'  ately  on  his  death — ^Lady  Madeline  Palmer,  27th  June  1811,  F.  C 

When,  as  part  of  the  marriage-settlement  generally,  a  fund  is  placed 
in  the  hands  of  trustees,  any  sums  of  money  provided  in  lieu  of  furni- 
ture, or  for  mournings,  or  aliment,  may  be  directed  to  be  paid  out  of  the 
trust-fund ;  which  will  be  a  simple  way  of  giving  security  for  these  sums, 
if  such  is  desired.  The  form  in  the  Style  Book  likewise  provides  a  sum 
to  the  wife  as  the  expense  of  maintaining  the  family,  and  for  house  rent 
and  servants'  wages,  from  the  time  of  her  husband's  death  till  her  annuity 
becomes  payable.  But  obligations  to  the  above  effect  are  incumbent  on 
the  husband  without  express  stipulation ;  and,  as  it  would  appear  that 
they  may  be  covered  by  the  general  obligation  for  aliment  to  the  wife, 
during  the  above  period,  it  may  often  be  advisable  to  omit  from  the 
contract  such  stipulations  as  those  now  referred  to. 

When  the  annuity  and  other  provisions  to  the  wife  are  intended  to 
supersede,  and  come  in  place  of,  her  legal  provisions  of  terce  and  jus 
rdictCB,  as  is  generally  the  case,  the  contract  ought  to  contain  an  express 
acceptance  by  the  wife,  with  consent  of  her  father  or  guardians,  as  the 


^CampbeU  v.  Stewart,  13  Jane  1843, 
10  D.  1280. 
s  Juridical  Styles,  ii.  203. 


V. 


'  Baroneu    de  Blonay  and    others 
Oswald's  Repreaentativea,  17  July  1863, 
1  Macph.  1147. 
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case  may  be,  of  the  conventional  provisions  as  in  lieu  and  place  ofDncHAiiaioF 

the  legal  provisions,  and  a  dischaige  of  the  legal  provisions.    Although  I^^^^ 

such  discharge  is  recommended,  however,  in  order  to  keep  clear  of 

all  questions  as  to  the  intention  of  the  parties  on  this  importsuit 

point,  it  is  to  be  observed  that  where  a  particular  provision  is  granted 

by  a  hosband  to  his  wife,  either  in  a  contract  of  marriage  or  some 

other  writ,  before  or  after  the  marriage,  the  wife  is  thereby  excluded 

from  a  terce,  unless  the  contrary  be  provided.^    This  rule  holds  although 

the  special  provision  is  contained  in  a  contract  of  marriage  drawn  up  in 

foreign  form.    And  where  the  wife,  in  such  contract,  renounced  every 

tight  she  might  have  over  her  husband's  fimds,  it  was  found  that  she 

amid  not  claim  the  terce,  but  was  restricted  to  the  special  provision.* 

The  same  role  holds  with  reference  to  the  wife's  claim  of  jus  rdictce? 

Bat,  when  it  appears  that  the  husband's  intention  was  to  make  the 

special  provision  over  and  above  the  terce,  the  widow  will  get  both.^ 

And  where  by  antenuptial  contract,  in  the  English  form,  between  an 

Englishwoman  and  a  Scotchman  both  resident  in  England,  the  husband 

proYided  an  annuity  to  his  wife  'in  lieu  and  full  bar  and  satisfaction  of 

'  ^  dower  or  thirds,  which  at  the  Common  Law,  or  by  custom,  she  can 

'  or  otherwise  might  claim '  from  her  husband's  estate,  *  and  also  in  full 

'  bar  and  satisfaction  of  the  terce  to  which  she  is  or  otherwise  might  be 

'  entitled  by  the  law  of  Scotland,' — ^it  was  held  that  she  was  not  barred 

&om  her  claim  oijus  rdictcs.^ 

The  wife  may  exclude  her  legal  claims  by  homologating  a  deed 
dearly  inconsistent  therewith.  But  acts  of  alleged  homologation  will 
be  of  no  avail  against  her,  if  done  in  ignorance  either  of  her  legal  rights, 
or  of  the  state  of  her  husband's  affairs.^  It  has  been  questioned  how  far 
a  discharge  of  the  l^al  provisions  was  implied  by  acceptance  even  of 
the  Uferent  of  the  husband's  whole  estate,  granted  by  a  testamentary 
deed  to  which  the  wife  was  not  a  party .^  But  in  the  case  of  Keith's 
Trastees,  already  cited,  it  was  held  that  the  widow,  claiming  her  jua 
rdida,  was  bound  to  elect  between  that  and  testamentary  provisions 
created  under  a  universal  settlement  executed  by  her  husband ;  and  that, 
in  the  event  of  her  electing  to  take  the  jus  relicUB,  she  must  repeat  and 
pay  back  the  amount  of  the  testamentary  provisions  paid  to  her  in 
teims  of  that  settlement.  If,  however,  the  deed  giving  the  wife,  if  she 
swives,  the  liferent  of  her  husband's  whole  estate,  is  testamentary  and 
revocable  by  the  husband  himself  alone,  the  discharge  of  the  wife's 
legal  lights  does  not  necessarily  follow  from  the  mere  execution  of  such 

'  1681,  cap.  10.  4631,  reversed  15  Bee    1797,  M.  App. 

JJ^^l^^LT^^  ''•  ^^  *"*  ^      ^^''^K^tS^T^         V.  Keith  and  others, 
fieu,  8  Feb.  1814,  F.C.  ^^  j^l^  jgg^^  ^^  p   ^^^ 

'ftskiiie,    iiL    3.    30;    M<Kiiiiioii    v-  « Hope  v.  Dickson,  17  Dec.  1833,  12 

MDuuOds,  24  Feb.  1763,  M.  2278 ;  and  Sh.  222 ;  Boss  v.  Masson,  3  Feb.  1843,  6 

Biddel  v.    Dslton,   28    Not.    1781,   M.  D.  483 ;  Keith's  Trustees,  wpra.    • 

6457.  ^  Thomson  v.  Smith,  8  Dec.  1849,  12 

*Boss  9.  A^nby,  20  Jan.  1797,  M.  D.  276. 
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DiBCHAROB  OF  deed,  even  if  she  is  a  party  to  it^     In  Leigbton's  case,  a  husband  made 
PB0T[8K»v&^     a  testamentary  deed,  to  which  his  wife  was  a  consenter,  and  by  which  he 

settled  on  her,  in  ca^e  she  should  survive  him,  the  liferent  of  his  whole 
estate,  and  gave  directions  for  the  disposal  of  the  whole  estate  upon  his 
death.  The  deed  reserved  power  of  revocation  to  the  husband  by  him- 
self  alone.  It  contained  no  acceptance  by  the  wife  of  the  testamentary, 
as  in  lieu  of  her  legal,  provisions,  but  in  its  terms  did  not  appear  to 
contemplate  the  case,  which  happened,  of  her  predeceasa  After  her 
death  the  husband  revoked,  and,  it  was  thought,  destroyed  the  deed ; 
and,  in  a  question  with  his  wife's  next-of-kin,  it  was  foimd  that  the 
deed  did  not  operate  the  exclusion  of  her  legal  provisions  in  the  event 
of  her  predecease.  The  Lord  Justice-General  Boyle  says,  '  We  are 
'  asked  to  hold  that  the  wife  has,  by  implication,  given  away  rights  to 
'  which  her  attention  was  never  called.  I  am  not  for  going  that  length.' 
Such  a  case  as  Leighton's  cannot  occur  as  the  law  now  stands ;  because, 
by  the  Moveable  Succession  Act  of  1855,'  the  representatives  of  a  pre- 
deceasing wife  have  no  right  to  any  share  of  the  goods  in  communion. 
But  the  wife  may  survive,  and,  in  that  case,  claim  her  jus  rdict€g  ;  and 
though  the  authorities  cited  show  that  her  claim  may,  in  certain  circum- 
stances, be  excluded  by  inference  or  implication,  they  certainly  do  not 
encourage  any  departure  from  the  usual  practice  of  introducing,  in  the 
marriage-contract,  the  express  discharge  of  the  legal  provisions.  Such 
discharge  ought  invariably  to  be  inserted,  so  as  to  exclude  all  risk  of 
both  the  legal  and  conventional  provisions  being  claimed,  unless  the 
contrary  be  desired ;  in  which  case,  again,  the  contract  ought  to  express 
that  the  conventional  provisions  are  not  to  supersede  the  legal  claims, 
so  that  objections  to  the  wife's  claim  to  both  may  be  excluded.  In  short, 
the  marriage-contract  ought  to  tell,  expressly  and  distinctly,  what  the 
parties  intend  on  this  important  point 

It  was  further  decided,  in  the  case  of  Keith's  Trustees,  that,  if  the 
widow  should  elect  to  take  her  jus  relictce,  the  amount  thereof  was  not 
to  be  diminished  by  imputing  thereto  any  sums  provided  to  her  in  the 
marriage-contract ;  but  that  these  sums,  being  debts  due  by  the  husband 
(and  in  that  case  on  personal  obligation  without  heritable  security),  were 
to  be  deducted,  from  the  entire  moveable  estate,  as  at  the  time  of  her 
husband's  death. 


Pbovisionb  to 

OHILDRBN  OF 
XABRIAOB. 


FOR  HEIB. 


The  next  branch  of  the  contract  is  that  by  which  provision  is  made 
for  the  children  of  the  marriage. 

And  here  I  notice,  first,  cases  in  which  the  husband  has  a  land  estate. 

When  the  estate  is  effectually  entailed,  it  is  usual  to  hold  the  entail 
as  making  provision  for  the  eldest  son  or  heir,  and  to  make  no  special 
Whirb  sstati  settlement  in  his  favour  by  the  marriage-contract,  though  the  marriage- 
contract  sometimes  repeats  the  entail ;  and,  if  there  is  any  doubt  as  to 
the  validity  of  the  entail,  there  ought  to  be  some  provision  for  the  eldest 

1  Leighton  v.  RuBaell,  1  Deo.  1852,  15  D.  126.  *  18  ft  19  Viol  cap.  23. 
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lOQ  or  heir  of  the  marriage, — for  example,  it  may  be  stipulated  that,  frovibion  for 
vithoat  prejudice  to  cmy  right  the  father  may  have  of  dealing  with  the  mIwuo™" 
estate  as  fee-simple  and  free  from  the  fetters  of  the  entail,  he  shall  not 
disappoint  the  right  of  succession  thereby  established,  so  far  as  regards 
the  heiis  of  the  mairiage ;  or  the  provisions  intended  for  the  younger 
ehfldren  may  be  so  expressed  as  to  authorise  a  share  or  interest  therein 
being  bestowed  on  the  heir, — otherwise  it  may  happen  that  he  will  be 
left  without  any  provision  at  aU,  if  the  entaU  is  found  ineffectual,  and 
tlie  estate  sold. 

When  the  descent  of  an  entailed  estate,  held  under  an  old  entail 
(that  is  an  entail  dated  prior  to  1st  August  1848),  is  secured  by  the 
Quuiiage-contiact  of  the  heir  in  possession,  or  the  heir-apparent,  to  the 
me  of  the  marriage, — such  heir  or  heir>apparent  cannot  disentail  or 
consent  to  the  disentail  of  the  estate,  under  the  Entail  Amendment  or 
Bntherfurd  Act,^  until  there  shall  be  bom  a  child  of  the  marriage 
eapable  of  taking  the  estate  in  terms  of  the  contract,  and  who,  by  him- 
self or  his  guardian,  shall  consent  to  the  disentail ;  or  until  the  mamage 
shall  be  dissolved  without  such  child  being  bom ;  unless  the  trustees 
named  in  the  contract,  or  the  parties  at  whose  sight  the  provisions  of 
the  oontract  are  to  be  carried  into  execution,  shall  concur  in  the  applica- 
&n  or  consent  to  disentaiL  This  provision  shows  the  importance  of 
making  a  special  settlement  in  favour  of  the  heirs  of  the  marriage  even 
when  the  estate  is  entailed,  and  the  entail  understood  to  be  valid  and 
effectual 

We  now  proceed  to  the  case  of  the  settlement  of  a  fee-simple  estate  whkrb  ktatb 
by  marriage-contract  in  favour  of  the  heirs  of  the  marriage. 

We  shall,  in  the  first  place,  assume  that  it  is  intended  to  provide  the 
fee-sunple  lands  to  the  heir  of  the  marriage, — a  case  not  unfrequent  when 
there  is  a  considerable  family  estate.  And  here  we  must  keep  in  view 
that  we  are  dealing  with  a  feudal  estate.  We  shall  indeed  see  that  as 
to  marriage-contracts,  more  than  any  other  deeds,  the  rules  of  the  feudal 
lysteni  will  be  strained  by  Courts  of  Law  so  as  to  give  effect  to  the 
intention  of  parties.  But,  in  considering  the  terms  in  which  the  regular 
and  formal  settlement  of  a  land-estate  ought  to  be  expressed  in  a  mar- 

• 

oage-contract,  we  are  to  keep  in  mind  that  the  clauses  ought  to  be 
''^Died  in  strict  accordance  with  the  same  feudal  rules  which  regulate 
ordinary  conveyances  of  land  rights ;  and  that  the  husband,  when  he 
is  the  feudal  proprietor,  ought  to  act  and  be  dealt  with  (as  far  as  for- 
^i^es  of  disposition  or  obligation  are  concerned)  in  like  manner  as  if 
he  were  about  to  contract  with  a  purchaser  or  lender  on  the  security  of 
his  estate. 

In  consistency  with  these  views,  the  first  clause  we  meet  with  in  the 
Battlement  of  the  land-estate  is  the  dispositive,  by  which  the  husband, 
^  heritable  proprietor  of  the  lands,  in  contemplation  of  the  intended 
Dianiage,  and  in  consideration  of  the  provisions  made  by  his  wife  in  the 

Ml  &  12  Vict  cap.  36,  sect  8. 


mc-aiMPLB. 


876  LECTURES  ON  CONVEYANCINO,    [br.  iv.  tit.  il 

SBTTLBimiT  ov  coutract,  dispones  his  estate  in  the  terms  agreed  on.      When,  as  is  the 
2^1^01.       most  usual  case,  the  settlement  is  to  take  effect  on  the  husband's  death, 
DEvnHATioHop  the  disposition  will  be  to  the  husband  himself,  and  to  the  sons  of  the 
L4VDi8TAnL    marriage  in  their  order  of  seniority,  and  the  heirs  whomsoever    of 
their  bodies  respectively ;  whom  failing,  to  the  sons  to  be  bom  to  the 
husband  in  any  subsequent  marriage,  in  their  order  of  seniority,  and  the 
heirs  whomsoever  of  their  bodies  respectively;  whom  failing,  to  the 
daughters  of  the  intended  and  of  any  subsequent  marriage,  in  their  order 
of  seniority,  and  the  heirs  whomsoever  of  their  bodies  respectively  ; 
whom  failing,  to  the  husband's  own  heirs  or  assignees  whomsoever; 
and  it  is  usual  to  add  that  the  eldest  daughter  or  heir- female  is  always 
to  succeed  without  division,  and  exclude  heirs-portioners.    The  destina- 
tion here  given  adheres  to  the  legal  order  of  succession  more  nearly  than 
that  proposed  in  the  Style-Book,^  where  the  settlement  calls  the  heirs- 
male  of  the  intended  marriage ;  whom  failing,  the  heirs-male  of  any 
subsequent  marriage;  whom  failing,  the  heirs-female  of  the  intended 
and  subsequent  marriages.    This  of  course  is  a  matter  in  which  it  is  the 
business  of  the  Conveyancer  to  give  effect  to  the  wishes  of  the  parties  ; 
but  it  seems  to  be  more  natural,  and  it  is  probably  also  more  usual,  to 
provide  the  estate,  in  case  of  the  failure  of  the  eldest  son  without  male 
issue,  to  that  son's  daughter,  as  by  the  style  here  given,  than  to  his 
brother,  as  by  the  Style-Book  form. 

After  calling  the  sons  and  daughters  and  their  descendants,  the 
destination  may  call  other  heirs,  if  the  husband  thinks  fit ;  but  it  is 
not  usual  in  antenuptial  contracts  to  name  special  heirs  beyond  the 
immediate  descendants  of  the  husband. 

The  destination  being  to  the  sons,  and  then  to  the  daughters,  in  their 
order  of  seniority,  each  daughter  to  whom  the  succession  opens  will 
take  the  whole  estate  in  like  manner  as  if  she  had  been  a  son.  Thus 
far  there  is  no  need,  and  no  room,  for  the  seclusion  of  heirs-portioners. 
The  clause  of  seclusion  introduced  at  the  close  of  the  destination  is 
intended  to  operate  to  this  effect,  that  if  the  eldest  son,  or  any  of  the 
other  heirs,  shall  die  leaving  two  or  more  daughters  and  no  son,  the 
eldest  of  such  daughters  shall  take  the  estate,  on  the  failure  of  the  prior 
heirs,  to  the  exclusion  of  her  sisters,  in  the  same  way  as  if  she  had  been 
a  son. 

We  have  next  the  description  or  specification  of  the  lands  disponed, 
which  ought  to  be  framed  according  to  the  rules  already  explained  with 
reference  to  the  case  of  an  ordinary  disposition.'  The  marriage-contract, 
in  fact,  embodies  a  disposition  of  the  estate ;  and,  if  properly  framed, 
will  become  one  of  the  titles  equally  as  if  it  had  been  an  ordinary  dis- 
position. The  description  will  be  followed  by  the  usual  clause  giving 
all  right,  title,  and  interest  which  the  husband  has  in  the  lands, 
and  then  (no  teneivdas  clause  being  here  required)  by  assignations 
to  rents  and  writs,  and  clause  of  warrandice.      When  the  lands  are 

I  (4ih  Ed.),  L  176  [see  5tli  Ed.,  i.  195].  >  See  supra,  p.  588,  H  teq. 
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hdd  by  feudal  tenure,  there  ought  to  be  a  procuratory  or  clause  of  SxiTLBMxifT  ov 

X*        a  BBIRS  OP 

resignation.  mabbiaob* 

In  reference  to  the  right  of  the  wife  to  her  annuity  under  the  powers 
of  the  Aberdeen  Act,  or  of  the  entail,  or  to  her  locality  lands,  I  suggested 
that  tiiere  should  be  a  holding  de  me,  that  is,  of  and  under  the  husband  JJ^^J^  ^' 
only.  In  that  case,  a  merely  temporary  right  is  all  that  is  to  be  con- 
stituted ;  and  as  the  conveyance  to  be  holden  of  the  husband  gives  a 
complete  title  in  itself,  and  equal  security  with  the  alternative  holding 
iiMvdde  me^  it  is  usual  to  frame  the  annuity  or  locality  right  in  the 
fiist  of  these  forms,  though  it  is  equally  competent  in  that  case  to 
employ  the  altemfltive  holding.  But  the  settlement  of  the  land-estate 
is  in  a  different  situation.  The  object  here  is  not  to  create  a  liferent  or 
temporally  right,  but  to  transfer  to  the  heirs  called  by  the  marriage-con- 
tnct  the  fee  or  estate  which  exists  in  the  person  of  the  husband.  That 
codd  not  be  done  by  conveyance  to  be  holden  only  of  the  husband. 
Such  conveyance  would  create  a  new  fee  or  subaltern  right ;  leaving  the 
fonner  fee  (as  a  mid- superiority)  in  the  person  of  the  husband,  in  virtue 
of  the  prior  investiture,  and  descendible  to  the  heirs  of  that  investiture, 
who  might  not  be  the  heirs  of  the  marriage.  In  order  to  transfer  the 
then  existing  fee,  as  it  stands  in  the  husband's  person,  to  the  heirs  of 
the  marriage,  the  same  forms  must  be  made  use  of  as  if  a  transfer  to  a 
purchaser  were  intended.  The  conveyance  must,  therefore,  be  either 
expressly,  or  (as  seems  preferable)  by  leaving  out  all  specification  of  the 
manner  of  holding,  to  be  holden  amevd  de  me.  It  would  confuse  and 
complicate  the  future  titles  of  the  estate,  without  benefit  to  any  one,  if 
the  holding,  as  regards  the  settlement  of  the  land-estate  on  the  heirs  of 
the  marriage,  were  de  ms  only. 

There  is  no  clause  or  procuratory  of  resignation  with  reference  to  the 
annoity  or  locality  lands ;  because  the  conveyance  in  that  case  does  not 
contemplate  or  allow  of  resignation  in  the  hands  of  the  grantor's  superior. 
The  granter  is  himself  to  be  the  superior  of  the  de  ms  annuity  or  locality 
^ht  But,  where  feudal  subjects  are  conveyed,  the  clause  or  procuratory 
natnraDy  follows  the  conveyance  of  the  land-estate  to  be  holden  a  rne 
vddeme;^  and  there  is  nothing  peculiar  in  it,  or  in  the  assignations  to 
rents  and  writs,  or  clause  of  warrandice,  which  will  be  absolute.  There 
should  not  (as  in  the  case  of  ihS  sale  of  lands)  be  any  exception  of  feu- 
rights  or  current  leases ;  because  what  is  conveyed  is  the  estate,  just  as 
the  husband  has  it ;  and  the  heir  of  the  marriage  is  legally  bound,  in 
the  character  of  heir,  to  support  such  feu-rights  and  leases.  When  the 
I^nds  are  held  burgage,  there  will  be  no  express  manner  of  holding,  and 
DO  procuratory  of  resignation. 

I  shall  notice  the  registration  clause, — and  also,  with  reference  to 
contiacts  executed  before  the  Titles  Act  of  1858  came  into  operation, 
^e  precept  of  sasine, — after  considering  the  clauses  and  provisions 


*  This  should  now  be  omitted  as  snperflaoua — ConyeyanciBg  Act  of  1874. 
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ssrruiaiiT  oh  which  Tunutllv  follow  the  clauses  now  enomeiated,  and  come  before  the 

HKIB8  OF 

uARBiAQE.       legistration  clause  and  precept 

But  it  is  proper  here  to  explain  the  legal  operation  of  a  settlement  in 
the  terms  above  expressed,  as  affecting  the  father^s  rights  and  powers  over 
the  settled  estate,  and  as  conferring  rights  upon  the  heir  of  the  marriage. 
The  father  is  the  heritable  proprietor  of  the  lands,  both  in  virtue  of 
RE8P10TIVB      jjjg  yu^  existing  as  at  the  date  of  the  marriage-contract,  and  in  virtue 
FATHKB  AVD     of  thc  coutract,  which,  as  above  expressed,  does  not  divest  hint    Under 
^][2^Q^     the  contract  he  remains  the  heritable  proprietor  as  before.     The  contract, 
in  &ct,  as  above  expressed,  dispones  the  lands  to  him  first,  and  then  to 
the  heirs  of  the  marriage ;  making  him  the  institute  and  fiar,  and  the 
issue  of  the  marriage  only  heirs  of  provision.    But,  in  respect  to  the 
father  and  the  heir  of  tiie  marriage,  the  effect  would  be  the  same, 
although  the  contract  disponed  to  the  father  in  liferent,  and  the  heirs  of 
the  marriage  in  fee ;  or  simply  to  the  heirs  of  the  marriage,  without 
mentioning  him  at  all     In  all  these  cases  the  father  would  be,  and 
remain,  the  feudal  proprietor  of  the  fee.     The  father,  as  such  proprietor, 
is  entitled  at  any  time  during  his  life,  and  without  the  consent  of  the 
heir  of  the  marriage,  to  burden  the  lands  for  onerous  causes ;  and  he 
can  sell  the  lands,  receive  and  discharge  the  price,  and  grant  a  good  and 
valid  title  to  the  purchaser,  as  freely  as  if  the  lands  had  not  been  settled 
by  the  contract.    In  case  of  his  selling,  he  is  under  no  obligation  to 
re-invest  the  price.^    And  his  creditors  in  debts  onerously  contracted, 
even  though  due  on  personal  securities  only,  and  not  specially  chained 
on  the  estate,  can  attach  and  carry  off  the  estate  equally  as  if  there  had 
been  no  settlement  upon  the  heirs  of  the  marriaga 

The  father,  however,  has,  in  the  most  onerous  of  all  contracts,  pro- 
vided the  estate,  as  he  held  and  enjoyed  it  at  the  time  of  his  marriage, 
to  the  heirs  of  his  marriage ;  and  he  is  not  entitled  gratuitously  to  defeat, 
or  even  to  injure  or  affect,  the  rights  of  the  heirs,  unless  and  in  so  far  as 
he  has  expressly  reserved  power  to  himself  so  to  do.  The  claims  of  the 
heirs,  though  postponed  in  competition  with  those  of  purchasers  or 
onerous  creditors,  are  preferable  in  questions  with  gratuitous  competitors. 
The  heirs  cannot  reduce  or  set  aside  the  rights  of  purchasers  or  onerous 
creditors,  to  whatever  extent  these  may  be  to  their  prejudice  ;  but  they 
cannot  be  prejudiced  by  gratuitous  righls.  In  the  words  of  Lord  Core- 
house,  they  are  *  heirs  among  creditors,'  and  '  creditors  among  heirs.'  * 
Thus,  when  the  heir  had  become  bankrupt,  and  the  father  endeavoured 

^  CanyDgbame  v.  Cnnynghame,  17  Jan.  1804,  M.  13,029. 

a  The  heir  of  a  marriage  to  whom  lands  were  destined  by  his  father's  marriage- 
contract,  was  foond  liable  to  pay  to  the  younger  child  of  the  marriage  a  snm  of 
£16,000  provided  by  the  father  to  his  younger  children  in  the  contract.  As  his  father's 
heir  he  was  subject  to  the  burdens  which  by  law  attach  to  that  position,  and  the 
yoimger  child,  as  a  creditor  in  the  provision  for  £16,000,  was  entitled  to  enforce 
payment  from  him — M'Leod  v.  Leslie,  21  February  1868,  6  Macph.  445;  aflSrmed 
20  June  1870,  8  Macph.  (H.  L.)  99.  But  his  liability  did  not  extend  beyond  the 
value  of  the  lands  to  which  he  succeeded — 16. 
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to  exdnde  him  on  that  account,  it  was  found  incompetent  to  do  so.^  rmpbotiyb 
'Sat  can  he  exclude  because  of  the  heir's  insanity.    But  when  lands  had  fIthsi^and 
been  provided  to  the  heirs-male,  whom  failing,  the  heirs-female  of  a  5!f^if»?f JL"* 
nizriage,  and   the  only  son  of  the  marriage  was  insane,  a  disposi- 
tioQ  to  the  only  daughter  (being  the  next  heir),  which  was  declared,  in 
pmio,  to  he  null  in  case  of  the  son's  convalescence,  was  held  validated 
by  the  son  having  predeceased  the  daughter,  whereby  the  daughter 
liecame  next  heir  of  the  mamage.^    Neither  can  the  father  restrict  the 
light  of  the  heir  to  an  annuity,  though  he  settles  the  estate  on  the  chil- 
dren of  the  heir.'     Nor  can  he  a£fect  the  heir  with  the  fetters  of  an 
entail,  unless  he  has,  by  the  contract,  reserved  power  to  himself  to  do  so  ;^ 
nor  with  a  trust,  except  for  behoof  of  the  fathei^s  creditors,  in  which 
cue  the  trust-deed  operates,  with  reference  to  the  heir,  as  a  heritable 
bond  by  his  father  to  an  onerous  creditor  would  operate. 

It  is  veiy  common,  however,  when  a  family  estate  is  settled  on  the  powir  to 
keiis  of  the  marriage,  for  the  father  to  reserve  power  to  himself  to  make  ^^^^ 
EQ  entail  of  the  estate,  and  to  impose  on  the  heirs  all  the  conditions  of 
a  strict  entail  If  the  contract  contains  a  reservation  to  that  effect,  it 
qualifies  the  heii^s  right,  and  prevents  him  from  objecting  to  an  entaiL 
But  care  is  here  to  be  taken  to  make  the  reservation  broad  enough 
to  include  all  the  conditions  necessary  in  an  entail ;  because,  if  the 
Rserved  power  specifies  certain  conditions  or  restrictions,  without  adding 
a  general  power  to  impose  such  others  as  may  be  necessary,  the  father 
is  not  entitled  to  impose  any  conditions  except  those  specified  in  the 
iB8er?ed  power.^  In  M'Keil's  case,  power  had  been  reserved  to  make 
an  entail  with  prohibitions  against  alienation  and  contraction  of  debt, 
but  without  adding  the  prohibition  to  alter  the  order  of  succession.  An 
entail  was  made,  containing  all  these  prohibitions,  including  that 
>gunst  altering  the  succession;  and  the  Court  reduced  it  entirely. 
The  reservation  must  likewise  embrace  power  to  name  additional  heirs 
besides  those  set  forth  in  the  contract,  otherwise  the  heirs  in  the  contract 
only  can  be  called  by  the  entaiL 

It  is  also  not  very  uncommon  to  introduce  in  a  marriage-contract  a 
fsaenration  under  which  the  father  can  exclude  or  limit  the  right  of  the 
beirof  the  marriage,  and  prefer  such  heir's  descendants,  or  some  other  of 
tbe  children  of  the  marriage.  Various  forms  of  a  provision,  such  as  that 
bere  referred  to,  will  be  found  in  our  Style-Books.  There  is  much  to  be 
said  in  favour  of  a  reservation  which,  while  it  does  not  authorise  the 
father  to  disappoint  the  children  of  the  marriage  altogether,  will  give  him 
somewhat  arbitrary  power  as  regards  the  order  in  which  his  own  sons 
and  daughters  shall  succeed  to  his  estate.  •  Laying  aside  special  cases  as 

^Spien  V.  Dnnlop,  28  July  1778,  M.  «  Wateon  v.  Pyot,  28  Jan.   1801,  M. 

^^026.  App.   ProviuoQ  to  Heirs  and  Children, 

'Stewirt   V.    Stewart   and    others,  2  No.  4. 
M«ch  1815,  F.  C. 

^  Onnistons    v.     Onnistons,    24    Jan.  ^  M'Neil  v.  McNeil's  Trustees,  27  Jan. 

1809,  Hume  531.  1826,  4  Sh.  393. 
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requiring  special  precautions^  it  will  in  general  be  found  salutaiy  that  the 
heir  should  be  in  the  hands  of  his  father,  rather  than  the  father  in  the 
hands  of  his  heir.     And  the  reserved  power  above  pointed  at  is  one  by 
which  the  father  will  be  entitled  so  far  to  alter  the  order  of  succession 
set  down  in  the  marriage-contract,  as  to  prefer  the  issue  of  the  heir  to 
the  heir  himself,  giving  him  only  a  right  of  liferent ;  or  to  prefer  any  son 
or  sons,  or  the  issue  of  any  son  or  sons,  of  the  intended  marriage,  to  the 
eldest  son  or  his  issue ;  and  the  same  with  daughters :  but  nowise  to 
prefer  the  sons  of  a  subsequent  marriage,  or  their  issue,  to  the  sons  of 
the  intended  marriage,  or  their  issue ;  nor  to  prefer  any  daughters  of  the 
intended  marriage  to  any  sons  of  that  marriage ;  nor  daughters  of  a  subse- 
quent marriage  to  daughters  of  the  intended  marriage.    By  such  a  clause, 
the  father  will  have  power,  in  case  of  the  bankruptcy  of  his  heir,  or  of  the 
heir's  insanity,  to  give  him  only  an  alimentary  provision,  or  to  exclude 
him ;  whilst,  at  the  same  time,  the  succession  to  the  estate  can  be  pre- 
served in  the  ordinary  legal  line  in  all  other  respects ;  and  the  father  can 
do  so  without  introducing  in  his  marriage-contract,  as  in  the  Style-Book 
form,  any  reference  to  his  heir's  bankruptcy  or  insanity, — a  pro>dsion, 
the  latter  portion  of  which  few  persons  about  to  marry  could  look  at  as 
otherwise  than  revolting. 

There  is  a  further  power  which  ought,  in  general,  to  be  reserved  to  the 
father  in  his  marriage-contract,  viz.,  that  of  granting  reasonable  and  suit- 
able provisions  out  of  the  settled  estate  in  favour  of  his  wife  and  children 
of  any  subsequent  marriage,  in  case  he  has  no  other  estate  out  of  which  to 
grant  provisions  upon  such  marriage.  But  it  will  be  more  convenient  to 
postpone  the  consideration  of  that  point  until  we  have  discussed  those 
forms  of  the  contract  by  which  the  father  is  wholly  divested  of  his  estate, 
or  by  which  a  proper yti«  credUi  therein  is  created  in  the  heir;  making 
him  not  merely  an  heir,  but  actually  a  creditor  of  his  father,  and  entitled 
to  be  ranked  as  a  creditor  among  creditors  during  his  father^s  lifetime. 

The  heir  of  the  marriage,  as  we  have  seen,  is  entitled  to  have  the 
estate,  if  it  is  not  sold  by  his  father,  free  of  all  burdens  and  restrictions 
not  existing  at  the  time  of  the  marriage,  and  not  expressly  authorised  by 
the  contract;^  and,  though  he  cannot  prevent  his  father  from  selling, 
yet,  if  a  sale  shall  take  place,  the  heir  is  entitled  to  claim  the  price  as  a 
surrogcUum  for  the  lands ;  just  as  he  would  have  had  right  to  the  lands 
if  unsold ; — ^that  is,  his  claim  will  be  postponed  to  that  of  his  father's 
onerous  creditors,  and  burdened  with  reasonable  provisions  to  his 
father's  wife  and  children  of  a  second  marriage,  if  any,  but  preferred  to 
all  claims  founded  on  merely  gratuitous  deeds.  He  is  not,  however,  en- 
titled to  the  value  of  the  lands  sold,  as  at  the  time  of  his  fathei^s  death ; 
or  to  the  lands,  if  any,  bought  with  the  price  received  for  such  lands.' 

^  Giinninghame    v.    CaDningbame    and      28  Feb.   1815,  F.  C. ;  affirmed  20  Maj 
others,   20    Dec.    1810,   F.   C. ;    Earl    of      1818,  6  Paton's  App.  390. 
Wemyss    v.    Earl    of    Haddington,  etc., 


See  8upra,  p.  878,  note  a. 
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Bat  the  settlement  of  the  estate  on  the  heirs  of  the  marriage,  rightb  of 
ilthongli  it  prevents  the  father  from  granting  gratuitous  deeds  to  the  S^^c^' 
beifs  piejudicey  can.  be  pleaded  against  such  deeds  only  by  the  heir  of 
the  marriage;  and,  whilst  the  father  is  not  bound  during  his  lifetime  to 
coorey  the  settled  estate  to  that  heir,  he  can  do  so  voluntarily ;  and 
(supposing  that  he  makes  no  entail)  he  can  call  what  heirs-substitute  he 
dunks  fit  ;^  and  his  doing  so  will  be  held  as  implement  of  the  obligation 
in  favour  of  the  heirs  of  the  marriage  contained  in  the  marriage-contract, 
even  if  the  heir-expectant,  to  whom  the  disposition  is  granted,  shall  pre- . 
decease  his  father,  and  shall  never  be  the  heir  in  the  usual  technical 
sense.'*    Moreover,  the  father^s  obligation  being  once  fulfilled,  by  the 
gnmting  of  a  disposition  in  favour  of  the  heir-expectant,  the  estate  or 
succession  is  at  the  free  disposal  of  such  heir.     The  heir  alone  is  credi- 
tor under  the  marriage-contract.      The  substitutes  are  not  creditors ; 
tliey  are  only  heirs  of  provision;  and  the  heir  of  the  marriage  can 
giatoitously  disappoint  all  the  substitutes  called  by  the  contract,  or 
by  the  conveyance  from  his  father,  whether  descended  of  the  marriage 
or  not* 

It  follows  from  this,  that  the  heir-expectant  can  validly  transact  Dischaboi 
with  his  father,  and  grant  his  father  a  discharge  of  the  obligation  in  his  by  hieib- 
favour  contained  in  the  contract    For,  if  the  father  can,  during  his  life-  "otw^o^^"^- 
time,  implement  his  obligation  by  granting  a  disposition  to  the  heir,  and 
if  the  heir  can  gratuitously  disappoint  the  substitutes,  the  heir  can 
equally  reconvey  to  his  father  in  fee-simple,  whereby  his  father  ¥rill  be 
the  fiar  free  of  the  obligation  in  the  maniage-contract.    But  a  discharge 
of  that  obligation  by  the  heir-expectant  to  his  father  comes  to  the  same 
thing;  and  such  discharge  is  effectual  though  the  grantor  of  it — ^that  is 
the  heir  of  the  marriage — shall  die  before  his  father,  and  without  ever 
having  acquired  the  character  of  heir  of  the  marriage  in  the  technical 
ienae  of  that  term.^    In  Boutledge's  case,  the  heirs  were  not  prohibited 


>Gnik  V.  Craik,  7  Dec.  1728,  M. 
12»964;  Niflbei  o.  Nisbei,  25  July  1738, 
K.  12,986. 

>  Irtil  9.  TWuJ,  7  Jftn.  1737,  M.  12,985  ; 
Monro  ft.  Gordon,  19  March  1760,  5 
Br.  Snp.  880;  Fotheringliam  v.  OgUvie 
•adotiMn,  20  June  1797,  VL  12,991. 

'  Edgar  «.  Johnaton,  6  July  1738,  M. 


4325;   Beid  v,  Reid  and  others,  4  Deo. 
1827,  6  Sh.  198. 

*  The  Dormont  case — Rontledge  v.  Gar- 
nithen,  19  May  1812,  F.  G.,  and  con- 
tinuation  under  the  name  of  Majendie 
«.  Garmthers,  16  Deo.  1819,  F.  G. ; 
affirmed  June  1820,  2  Bligh's  App.  692 ; 
Buchanan's  Remarkable  Gases,  121.  See 
also  Duff,  p.  402. 


s  A  hnsband  by  antenuptial  contract  of  marriage  settled  an  estate  on  the  heirs- 
Bule  of  the  marriage,  whom  failing,  the  heirs-male  of  any  subsequent  marriage,  whom 
filling,  on  his  brotiiers  and  their  heirs-male ;  reserving  power  to  make  an  entail  in 
fsTour  of  the  same  series  of  heirs  and  such  other  heirs  as  he  should  think  proper.  He 
sfterwsids  executed  an  entail,  calling  his  eldest  son  as  institute  and  the  heirs-male  of 
liis  body,  whom  failing,  his  other  sons  and  their  heirs-male,  whom  failing,  the  daughters 
of  the  marriage  and  their  heirs-male,  whom  failing,  the  heirs-female  of  his  eldest  son, 
etc.  The  eldest  son  brought  an  action  of  reduction  of  the  entail  on  the  ground  that 
the  destination  to  heirs  was  uUra  vires  of  the  entailer ;  but  the  Gourt  held  that  by  the 
inititution  of  himself  and  his  heirs-male  in  the  entail,  theJiM  credUi  under  the  marriage- 
oontnct  WMB  fully  satisfied;— M 'Donald  v.  M'Donald,  11  Jan.  1877,  4  R.  271. 
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by  the  mamage-contract  from  altering  the  desfcmatiozu    In  another  case, 
where  the  contract  did  contain  a  prohibition  against  alteration  by  the 
heirs,  it  was  found  that  an  alteration,  the  joint  act  of  the  fieither  and 
eldest  son,  but  made  gratuitously,  and  before  the  passing  of  the  Entail 
Amendment  Act,  was  reducible.     Gratuitous  alteration  was  beyond  the 
father's  power,  in  consequence  of  the  marriage-contract,  and  (at  the 
period  in  question)  beyond  the  son's  power,  by  the  prohibition  to  alter 
therein  contained.^     Had  the  alteration  been  made  in  this  case  after  the 
passing  of  the  Entail  Amendment  Act  of  1848,  it  would  apparently  have 
been  valid ;  as  it  is  now  settled  that,  under  that  Act,  a  simple  prohibition 
to  alter  does  not  prevent  alteration  by  a  deed  granted  after  the  Act  came 
into  operation.    But  the  Act  has  no  retrospective  effect.    Mr.  Duff 
suggests,*  as  a  mode  of  excluding  the  right  of  the  heir-expectant  to 
disappoint  the  provision  of  the  marriage-contract,  that  the  lands  may  be 
provided  to  the  eldest  son  or  heir  of  the  intended  marriage  alive  at  the 
time  of  the  father^s  death ;  or,  if  the  destination  is  to  the  heirs  of  the 
marriage  generally,  a  declaration  that  the  term '  heir  of  the  marriage,' 
as  used  in  the  contract,  shall  import  the  individual  possessing  the 
character  of  heir  of  the  intended  marriage  at  the  time  of  the  death  of 
the  husband,  and  none  other.    And,  apparently,  these  provisions  would 
have  the  effect  suggested  by  him.    But  as  soon  as  such  an  heir  suc- 
ceeded, he  would  be  left  free  and  unfettered ;  and  any  act  of  alteration 
previously  done  or  concurred  in  by  him,  in  anticipation  of  lus  right 
and  succession,  would  be  validated  and  operative  on  the  principle  of 
accretion. 

But;  although  the  father  can  voluntarily  implement  the  obligation 
during  his  lifetime  in  &vour  of  the  heir-expectant,  the  heir,  under  such 
a  destination  as  we  are  now  considering,  has  no  active  title  unless  his 
father  shall  give  him  such  title,  and  no  proper  claim  of  debt  against  his 
father;  and  cannot^  by  means  of  an  inhibition,  prevent  his  father  firom 
seUing  or  burdening  the  estate.  Notwithstanding  the  obligation  in 
favour  of  the  heir  contained  in  the  marriage-contract,  the  father  is  fiar 
during  bis  lifetime ;  and  the  obligation  gives  the  heir  only  a  spes  succes- 
sionis,  not  defeasible  by  gratuitous  deeds,  but  not  pleadable  against 
onerous  third  parties.  Such  obligation  does  not  come  into  operation  so 
as  to  give  the  heir  any  active  right  until  the  father^s  death.'  Inhibition 
is  not  necessary  to  prevent  the  father  from  granting  gratuitous  deeds ; 
and  the  nature  of  the  obligation  does  not  contemplate  that  the  father 
should  be  prevented  from  granting  onerous  deeds.  Neither  can  the  heir 
grant  or  transfer  to  any  third  party  an  available  interest  under  the  mar- 
riage-contract, unless  he  shall  survive  his  father*  During  his  father^s 
lifetime  he  has  no  vested  or  assignable  right,  unless  his  father  shall  give 
him  such  by  a  conveyance  in  anticipation  of  his  provision.^ 

1  Haig  V.  Haigs,  14  Feb.  1857,  19  D.      4398 ;  affirmed  7  March  1761,  1  Craigie 
449.  &  Stewart's  App.  493. 

2  Duff,  ut  supra,  *  Maconochie  v,  Greenlee,  12  January 
'  Gordon  v.  Sutherland,  3  June  1748,  M.      1780,  M.  13,040. 
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After  the  death  of  the  father,  however,  the  heir  is  creditor  with  hrir'b  right 
an  active  right;  and  in  that  character  he  can  prosecute  actions  ofp]^sB^ 
ledaction  of  gratuitous  deeds  to  his  prejudice,  without  the  necessity  of  °*^^^ 
establishing  his  character  of  heir  by  service  ^  and,  after  the  fathei^s 
death,  the  heir  can  transmit  his  jus  crediti,  under  any  unfulfiUed  obliga- 
tion in  the  marriage-contract^  to  third  parties  without  such  service.' 
And  although  the  heirs  of  the  marriage,  in  the  case  now  before  us,  are 
only  heirs  among  creditors, — and,  in  general,  cautioners  are  creditors  of 
die  principal  debtor,  and  entitled  to  be  relieved  at  the  hands  of  all  his 
heiis, — ^the  cautioner  for  the  obligations  undertaken  by  the  father  in  his 
marriage-contract,  in  favour  of  the  heirs  of  the  marriage,  is  not  entitled 
to  relief  at  the  hands  of  such  heira  They  claim  from  him  in  the 
character  of  creditors  to  him,  not  as  heirs  to  their  father,  whom,  in  fact, 
they  do  not  universally  represent  by  merely  taking  the  marriage-contract 
provisions.^  Of  course,  however,  if  they  represent  their  father  indepen- 
dently of  the  maniage-contract,  they  may  be  made  liable  to  relieve  the 
cautioner,  to  the  extent  of  any  separate  estate  of  their  father's  which 
th^  may  take  up. 

When  it  is  intended  to  make  the  heirs  of  the  marriage  creditors  of  ?PJ?"*'^'^ 
their  father  during  his  lifetime,  what  is  required  for  that  purpose  appears  creditob  in 
to  be  to  make  the  father^s  conveyance  or  obligation  in  their  favour — (1.)  ursnuit. 
one  which  shall,  during  the  father's  own  lifetime,  take  effect  or  be  capable 
of  being  enforced  against  him,  independently  of  any  further  act  or  con- 
sent on  his  part;  or  (2.)  one  which  shall  place  him  under  restraint,  in 
&your  or  for  behoof  of  the  heirs  of  the  marriage ;  or  (3.)  one  which, 
when  duly  carried  into  execution,  shall  divest  him  of  the  estate  or  fund 
provided  to  his  children.    We  shall  have  to  consider  the  modes  of  making 
the  heirs  of  the  marriage  creditors  of  their  father  fully  in  connection 
with  the  more  ordinary  provisions  to  children,  by  money  obligations  in 
marriage-contracts.    As  regards  the  settlement  of  land-estate,  in  a  case 
where  the  fseither  bound  himself  to  infeft  himself  in  his  lands  within  a 
year  after  lus  marriage,  and,  being  so  infeft,  immediately  thereafter  to 
resign  the  lands  for  new  infeftment  to  his  spouse  in  liferent,  and  the 
heirs  of  the  marriage  in  fee,  reserving  his  own  liferent, — the  Court  held 
that  he  could  not  grant  any  voluntary  right  in  prejudice  of  the  provisions ; 
and,  therefore,  that  inhibition  used  by  the  eldest  son  of  the  marriage 
against  his  fiftther  was  effectual.^    The  interlocutor  in  Douglas's  case,  as 
reported  in  the  Dictionary,  says  that  the  father^s  obligation  was  to  resign 
in  favour  of  the  heirs  '  as  soon  as  they  exist ' — ^words  which  do  not  occur 
in  the  marriage-contract,  as  quoted  in  the  report     But  the  principle 
of  the  decision  appears  to  be  that  the  deed,  as  expressed,  imported  an 
obligation  on  the  father  to  denude  in  favour  of  the  heirs  during  his  own 
lifetime. 


iii  8.  73.  *  OgUvy  v.  Ogil?y,  16  Dec.  1817,  F.  a 

'  Pofcheringluuii  v.  Fotheringham,  6  Dea  1734,  M.  12,941. 

« DonglM  V.  DoagUs  aod  Dmmmond,  22  July  1724,  M.  12,910. 
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Rights  ov  But,  if  the  tenns  of  the  obligation  which  the  father  has  bound  him- 

mI^rlTq™  self  to  grant  would  not  have  conferred  a  proper  right  of  credit  on  the 
children  had  they  been  employed  in  the  marriage  contract,  the  granting 
of  snch  conveyance  by  the  father  (thongh  it  may  be  insisted  on)  will  not 
alter  the  children's  rights.  They  may  be  creditors  to  the  e£fect  of  having 
the  obligation  fulfilled,  by  the  granting  of  the  conveyance;  but^  that 
being  done,  their  rights  will  depend  on  the  nature  and  terms  of  the 
conveyance.  On  the  other  hand,  if  the  stipulated  conveyance,  or  if  any 
stipulated  security,  is  to  be  so  conceived  or  carried  out  as  to  make  the 
heirs  proper  creditors,  the  non-execution  of  the  conveyance,  or  non- 
completion  of  the  security,  will  not  deprive  them  of  the  character  of 
creditors,  though  it  may  exclude  them  from  a  preferential  claim  which 
would  have  been  competent  if  the  stipulation  in  their  &vour  had  been 
duly  implemented  and  carried  out^  In  cases  where  the  heirs  are  made 
proper  creditors  of  their  father  during  his  lifetime,  their  rights  may  be 
assigned  by  them  during  their  father's  lifetime,  and  will  devolve  to 
their  heirs,  even  if  they  themselves  predecease  their  father.  In  such 
cases  the  heirs  of  the  marriage,  or  those  in  their  right,  may  protect 
themselves  like  ordinary  creditors,  by  the  diligence  of  inhibition  or 
adjudication  against  the  granter  of  the  provision.' 
HnnoPTHB  Marriage-contracts  have  not  unfrequently  contained  only  ceneral 

FLRiNG  TITLK8  couvcyances  of  lands,  with  obligations  to  grant  supplementary  writings 
mrnoR  ^hen  necessaiy,  but  have  not  contained  the  executive  clauses  formerly 
INYB8T1TUBI.     required  for  obtaining  new  infeftment ; — consequently  the  contracts  have 

often  been  laid  aside  and  not  incorporated  with  the  feudal  titles  of  the 
estate,  so  long  as  the  heirs  under  the  prior  investiture  were  the  same 
as  the  heirs  under  the  marriage-contract  In  such  cases  successive 
heirs,  having  right  both  under  the  marriage-contract  and  the  prior 
investiture,  have  made  up  titles  under  the  prior  investiture, — and  thus 
the  marriage-contract  was  forgotten.  But  as  soon  as  the  contract  was 
executed,  and  so  long  as  the  destination  in  it  was  unaltered,  it  consti- 
tuted the  ruling  destination  and  settlement  of  the  estate ;  and,  supposing 
the  marriage- contract  title  to  be  equally  unlimited  with  the  title  under 
the  prior  investiture,  the  marriage-contract  destination  would  not  be 
extinguished  by  prescription ;  even  though  the  titles,  in  terms  of  the 
prior  investiture,  had  been  fully  completed  for  a  term  of  more  than  forty 
years.  This  is  It  proper  case  of  possession  upon  double  titles.  The 
heirs  xmder  both  titles  are  the  same ;  and  there  is  nothing  adverse  in 
the  one  title  as  against  the  other.  The  possession  is  upon  both ;  and, 
should  the  lines  of  succession  come  to  diverge,  the  marriage-contract 
remains  the  ruling  settlement,  and  the  substitutes  under  it  would  he 
preferred  to  those  under  the  prior  investiture.^ 

^  Falconer  v.  Moncriefl^  20  Jan.  1826,  '  Gray  v.  Smith  and  Bogle,  8  Nor.  1751, 

3  Sh.  465  ;  Yonng  v.  Watson,  2  Dec.  1835,  Elchies,  Provision  to  Heirs  and  Children, 

14  Sh.  86.  No.  14 ;  ZuiUe  v.  Morrison,  4  March  1813, 

*  Douglas's  case ;  Lyon  v.  Creditors  of  F.  C. 
Easter  Ogle,  24  Jan.  1724,  M.  8160. 
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It  is  Terr  important  that  parties  should  possess  in  t«ms  of  their  Hint  or  tbi 
raliog  titles,  and  that  the  right  of  succession  should  appear  ex  facu  of 


possessor's  title,  and  of  the  recorda  Before  the  passing  of  the  Titles 
ActSi  it  was  recommended,  for  that  purpose,  that  marriage-contracts 
with  general  conveyances  should  be  followed  up  by  special  conveyances, 
Tith  the  usual  executive  clauses ;  but  now,  whilst  the  importance  of 
incorporation  in  the  titles  remains  the  same,  the  object  in  question  can 
be  attained  by  means  of  the  Titles  Acts  of  1858,  sect.  12,  and  1860,  sect 
8,— both  relating  to  general  disponees, — and  the  notarial  instrument,  of 
vhich  examples  are  given  in  the  respective  schedules  (H)  and  (E) 
annexed  to  these  Acts.^  A  charter  or  writ  of  confirmation  is  not  now 
necessaiy  in  order  to  complete  the  title,  unless  the  lands  are  held  under 
apiohibition  to  grant  sub-feus  or  alternative  holding.^ h 

We  are  now  to  consider  the  form  of  the  marriage-contract  when  it  is  How  fatbxr 
intended  at  once  to  divest  the  father  of  the  fee  or  property  of  the  lands,  divestxd  ov 
There  are  two  ways  in  which  that  may  be  done, — (1.)  The  father  may  ^■• 
dispone  the  lands  to  trustees,  for  behoof  of  himself  in  liferent  and  the 
h^  of  the  marriage  in  fee,  under  burden  of  the  stipulated  provisions 
to  the  wife  and  younger  children ;  or  (2.)  under  the  like  burden,  he 
may  dispone  to  himself  in  liferent  for  his  liferent  use  allenarly,  and  to 
the  heirs  of  the  marriage  in  fee.  The  father  will  be  divested,  in  either 
caae,  after  r^;istration  of  the  marriage-contract,  or  separate  deed  of 
trust  or  other  deed,  if  there  is  one,  in  the  Begister  of  Sasines,  or  after 
notarial  iostrument  or  sasine  thereon,  in  usual  form ;  the  warrant  of 
regiatiation,  or  the  notarial  instrument,  or  the  instrument  of  sasine  (in 
the  case  of  the  disposition  to  the  father  in  liferent  allenarly,  and  to 
the  heirs  in  fee),  being  always  so  framed  as  to  embrace  the  fee  as  well 
as  the  liferent.  By  the  disposition  to  trustees,  for  the  purposes  before 
expressed,  when  followed  by  sasine  or  its  equivalent,,  the  father  is 
obvionsly  divested. 

Where  the  disposition  is  to  the  father  in  liferent  allenarly,  and  to  the  Ck)iryETAiieRTo 
beiis  of  the  marriage  in  fee,  there  can  be  no  infeftment  or  real  right  in  uferbnt 
favour  of  a  proper  fiar  having  the  beneficial  right ;  because  there  is  no  ^^^^'^^-^^''^ 
heir  of  the  marriage  in  existence  who  can  be  infeft.    But  the  disposition 
conveys  the  entire  estate,  both  liferent  and  fee,  and  authorises  sasine 
therein  or  its  equivalent  accordingly ;  and  the  disposition  is  intended 
to  restrict  the  father's  right  to  a  mere  liferent.    Under  the  old  law,  the 
fee  existing  in  the  father,  in  virtue  of  the  prior  titles,  could  be  taken  out 
of  his  person,  and  a  valid  infeftment  of  the  fee  could  be  immediately 
obtained  for  behoof  of  the  unborn  heirs  of  the  marriage,  by  expeding 
&iid  recording  an  instrument  of  sasine  upon  the  disposition,  and  in  the 
exact  terms  of  the  disposition ;  viz.,  in  favour  of  the  father  in  liferent, 

1  Titles  Aot  of  1860,  sect.  36. 


HEIR8  IN  FBB. 


^  Snpeneded  by  section  19  of  Act  of  1868  and  Schedule  (L)  thereto  annexed. 
^  Noir  unneceesary  and  incompetent  in  any  case— Sect.  4  of  the  Act  of  1874. 
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hbib opths     for  his  liferent  use  allenarly,  and  the  heirs  of  the  marriage  in  fea     An 
MARBiAOB.        infeftment  in  these  terms  would  have  divested  him  of  the  beneficial 

interest  in  the  fee,  and  would  have  made  him  hold  the  fee  only  as  trostee 
for  the  heirs  if  they  should  exist^  And  it  was  not  necessary  in  the 
sasine  to  adopt  the  ipsissima  verba  of  the  disposition  or  precept ;  though 
failure  to  do  so  was  blameable  on  professional  grounds.  Thus,  where 
the  precept  was  in  favour  of  the  mother  in  liferent,  and  the  children  to 
be  bom  of  the  marriage  in  fee,  in  security  of  a  sum  of  £3000  provided 
to  her  in  liferent,  for  her  liferent  use  only,  and  to  the  children  of  the 
marriage  in  fee, — sasine  given  to  the  mother  for  herself  and  on  behalf 
of  her  children  was  found  effectual  to  constitute  a  fidudaiy  fee  in  the 
mother  for  the  children.' 

If  the  sasine  were  simply  in  favour  of  the  father  in  liferent,  for  his 
liferent  use  aUenarly,  it  would  embrace  no  more  than  the  liferent  right 
He  held  the  fee  under  his  prior  title ;  and  the  sasine  on  the  marriage- 
contract,  in  the  mere  liferent,  would  leave  the  fee  in  his  person,  just  as 
it  stood  before  the  contract  was  executed.  The  father  had  indeed 
granted  a  conveyance  which  em'braced  the  fee;  but  no  sasine  had 
followed  thereon  as  to  the  fee,  and  his  creditors  could  therefore  attach 
the  estate,  as  standing  vested  in  his  person  under  the  prior  investituiesy 
and  carry  it  away  from  the  heirs  of  the  marriage ;  the  right  of  such  heirs 
being  merely  personal,  in  virtue  of  the  conveyance  contained  in  the 
marriage-contract* 

Under  the  law  as  altered  by  the  Titles  Acts,  a  real  right  may  be 
obtained  either  by  registration  of  the  conveyance  with  warrant  of  r^is- 
tration  thereon,  or  (if  the  conveyance  is  contained  in  a  marriage-contract, 
or  other  deed  granted  for  further  purposes  or  objects^  by  notarial 
instrument  thereon.  •  But  as  it  was  in  the  case  of  the  instrument  of 
sasine,  so  here  it  ia  necessaiy  to  embrace  the  right  of  fee,  as  well  as  the 
liferent,  in  the  warrant  or  notarial  instrument  For  that  purpose,  the 
warrant  of  registration,  if  framed  as  recommended  by  the  Court  in 
reference  to  an  instrument  of  sasine  in  Houlditch's  case,  will  run  thus : 
— '  Register  on  behalf  of  A  B.'  (the  father),  *  and  the  heirs  of  the  mar- 
'  riage,  for  their  respective  rights  of  liferent  and  fee;'b  or,  taking  the  form 
which  the  Court  thought  sufficient  in  Barstow's  case: — ^'Begister  on 
'  behalf  of  A  R'  (the  father), '  for  himself  in  liferent,  for  his  liferent  use 
'  only,  and  for  behoof  of  the  heirs  of  the  marriage  in  fee.'b  xhe  notarial 
instrument,  in  cases  where  it  is  competent  and  made  use  o^  will  be  in 
corresponding  terms. 
whbt  fatheb        Either  of  these  courses  would,  I  think,  divest  the  father  of  the  fee, 

HAS  HO  FBIOB 

TiTUL  ^  Honlditch  «.  Spalding,  9  Jnne  1847,      1858,  20  D.  612. 

9  D.  1204.  >  Falconer  v,  Wright,  22  Jan.  1824,  2 

s  Bantow  v.  Stewart,    eto.,    18  Feb.     Sh.  633 ;  Honlditoh's  caae. 


*  Or  If,  for  any  other  reaaon,  it  is  not  desired  to  record  the  whole  of  it  in  the 
Register  of  Sasinea— Sect.  17  of  the  Act  of  1868. 

b  ( In  the  register  of  the  county  of  C.'--Schednle  (H)  of  the  Act  of  1868. 
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vA  giTe  the  heirs  of  the  mairiage  a  real  right,  equally  with  the  old  Heir  of  thv 

form  by  sasine.     And  here  it  is  proper  to  point  out  the  distinction        ^' 

between  the  cases  of  Falconer  and  Houlditch  on  the  one  hand,  where  ^f!S!^T^ 

^  AXtLBZiARLT. 

the  fee  in  the  father  was  attached  by  his  creditors,  and  carried  away  from 
his  children,  and  that  of  Newlands  formerly  referred  to,^  on  the  other 
hud,  where  the  fiather^s  creditors  were  held  to  be  excluded, — ^the  terms 
of  the  conTeyances  in  all  these  cases  being  verhatim  the  same,  viz., 
to  the  father  in  liferent  allenarly ,  and  his  children  nascitvri  in  fee ;  and 
there  having  been  no  sasine  in  the  case  of  Newlands,  any  more  than  in 
those  of  Falconer  and  Houlditch.  The  distinction  was  this : — In  New- 
iaads'  case,  the  father  had  no  right  independently  of  the  disposition 
granted  to  him  in  liferent  allenarly.  He  was  not  proprietor  of  the 
lands  under  a  prior  title,  as  the  parties  were  in  the  cases  of  Falconer  and 
Hoolditch.  The  disposition  to  him  in  liferent  allenarly  formed  his  sole 
title;  and  his  creditors  could  take  nothing  more  from  him  than  he  had 
under  that  disposition.  The  result  would  have  been  the  same  in  the 
cases  of  Falconer  and  Houlditch,  if  the  fathers  had  had  no  title  except  the 
conveyances  to  them  in  liferent  allenarly,  which  were  contained  in  their 
marriage-contracts,  or  relative  deeds.  In  such  circumstances,  their 
creditors  could  have  taken  ordy  their  liferent  rights.  But,  in  these 
latter  cases,  the  fathers  were  proprietors  and  fiars  of  their  estates, 
independently  of  the  maniage-contracts.  The  dispositions  in  the  mar- 
nage-contracts,  and  sasines  thereon  in  the  liferent  rights  allenarly,  did 
not  divest  them  of  their  prior  rights ;  and  their  creditors  attached  the 
lands  as  held  under  these  prior  righta  In  principle,  what  occurred  in 
Falconer^s  and  Houlditch's  cases  is  the  very  same  that  may  occur  in  any 
ordinary  case  of  the  conveyance  of  lands  not  timeously  followed  by 
sasine  or  its  equivalent.  When  a  purchaser  obtains  a  disposition,  and 
does  not  expede  sasine  or  its  equivalent,  he  does  not  divest  the  seller : 
the  Beliefs  creditors  can  accordingly  attach  and  carry  off  the  lands 
at  any  time  before  the  purchaser  is  infeft  or  registered.  But,  in 
such  cases  as  Falconer's  and  Houlditch's,  the  heirs  of  the  marriage, — 
thongh  for  Want  of  sasine  or  registration  applicable  to  their  right  of 
fee  they  may  be  deprived  of  the  fee  of  the  lands  intended  to  be  secured 
to  them, — are  proper  creditors  of  their  father,  and  will  be  ranked  on 
his  estate  pari  passu  with  ordinary  personal  creditors  for  the  price 
of  the  estate  when  sold,  under  deduction  of  the  value  of  their  fiather^s 
liferent  right' 


The  next  branch  of  the  marriage-contract  is  that  by  which  provision  Pboyzbions 
is  made  for  the  younger  children  of  the  marriage,  or  for  the  children  ^^^f^ 
generally,  as  the  case  may  be. 

We  shall  here  consider,  in  the  first  place,  the  case  of  provisions  to  Whkn  estats 
yonnger  children  gruited  by  proprietors  of  entailed  estates.    These  may  *^''^^°- 
be  either  in  virtue  of  powers  in  the  entail,  or  under  the  Aberdeen  Act.' 

*  A^'ro,  p.  840.  '  Falconer's  case.  ^  5  Geo.  iv.  cap.  87. 

VOluU.  N 
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TouNGiB         When  granted  under  powers  in  the  entail,  the  particular  terms  of  the 
^^^^      power  must  be  strictly  observed.^    In  general  the  principles  applicable 

to  this  case,  and  to  that  of  provisions  under  the  Aberdeen  Act,  are  the 
same ;  and  I  will  here  notice  only  peculiar  cases  arising  under  powers 
in  entails. 
sbcuritt  bt  1,  Where  the  entail  gives  power  not  only  to  grant  provisions  to  the 

LocAUTT.  younger  children,  but  to  give  security  therefor  by  conveyance  of  part  of 
the  estate  in  locality,  the  conveyance  in  locality  may  be  competently 
granted  to  a  trustee  for  the  children, — ^which  will  exclude  any  difficulty  as 
to  their  being  themselves  registered  or  infeft.  It  would  seem  that  the 
father  himself  may  be  the  trustee  for  them.^  But  it  is  not  desirable  that 
he  should  be  so,  as  it  is  his  own  obligation  that  is  to  be  secured.  The 
intended  wife  is  sometimes  made  the  trustee;  but  it  would  be  more 
advisable  to  get  a  third  party  interposed. 
whibb  2.  When  the  power  is  to  grant  provisions  to  *  younger  children  other 

BBiB  IN  than  the  heir,'  an  heir  in  possession  whose  children  are  not  called  to 

oAulwro* ^^  ^^®  succession  cannot  burden  the  estate  with  a  provision  to  Us  younger 
BucGsasioB .      children.    The  heir  in  possession  can  have  no  *  younger  children '  in  the 
sense  of  such  a  power,  when,  by  the  terms  of  the  destination,  no  child 
of  his  at  all  can  be  entitled  to  succeed.'    But  that  case  is  to  be  dis- 
tinguished from  the  case  of  an  heir  in  possession  who  has  daughters  not 
called  by  the  entail,  and  whose  son,  if  he  had  one,  would  succeed.    When 
disposing  of  Dickson's  case,  the  Lord  Justice-Clerk  Hope  said  that  under 
such  circumstances  a  general  power  in  an  entail  to  grant  provisions  to 
younger  children  would  authorise  the  heir  in  possession  to  make  provi- 
sions for  his  daughters,  and  likewise  to  grant  provisions  to  daughters  in 
the  character  of '  younger  children,'  although  senior  in  point  of  age  to  the 
son  who  shall  succeed.    In  Dickson's  case,  which  arose  under  the  powers 
in  an  entail,  the  efTect  of  the  Aberdeen  Act  in  reference  to  a  similar 
destination  was  expressly  reserved. 
PB0YI8I0N  MAT        3.  Tho  provisious  under  powers  in  an  entail,  though  not  payable 
^OTALTHouGH  ^^^^  ^^^  ^^^  grauter's  death,  may,  if  so  desired  and  expressed  by  the 
PBBD10BA8B.     grautcr,  become  vested  in  the  child,  and  be  transmissible  by  him  to 
assignees,  if  granted  as  part  of  a  marriage-settlement,  and  by  a  deed 
which  is  delivered  during  the  father's  lifetime ;  and  that  although  the 
child  shall  die  during  the  grantor's  lifetime ;  supposing  always  that  there 
is  nothing  to  the  contrary  in  the  entail    In  the  case  of  Oswald,'  the 
entaQ  provided  that  if  the  children  to  whom  provisions  were  granted 
should  aUow  the  provisions  to  remain  unpaid  for  six  years  after  their 
majority,  they  should  lose  their  claim  on  the  entailed  estate.    The 
provision  (which  was  granted  to  the  daughter  of  the  heir  in  possession) 

1  Gibson  «.  Arbatimot,  4  Feb.  1726,  M.  432 ;  affirmed  13  June   1854,   1  M»oq. 

12,886.  App.  729. 

I  Diokaon  v.  Dickson,  4  July  1851,  13  '  Oswald  v.  Oswald  and  others,  20  De& 

D.  1291,  and  sequel,  4  Feb.  1852,  14  D.  1821,  1  Sh.  225. 


^See  Callander's  case,  if|/hi,  p.  890. 
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¥18  not  payable  till  after  the  grantei^s  death ;  and  the  Court  held  that  tounokb 

0HILDB8N' 
FROVIBIOMB. 


it  vould  affect  the  estate  although  the  granter  should  live  for  six  years  °""**"*'^ 


tfter  his  daughtei^s  majority. 

4.  When  the  entail  allows  new  provisions  only  on  those  already 
granted  being  cleared  off,  an  heir  of  entail,  granting  new  provisions  for 
bdioof  of  his  daughter  on  her  marriage,  is  bound  (even  without  special 
stipulation  to  that  effect)  to  clear  off  the  old  provisions,  so  as  to  make 
tl^  new  effectual^ 

5.  When  the  entail  authorises  the  heirs  to  burden  or  affect  the  lands 
and  estate  with  sums  of  money  for  the  suitable  provision  of  younger 
children,  the  power  will  be  effectually  exercised  by  means  of  bonds 
narrating  the  power,  and  binding  the  granter  and  heirs  of  entail  per- 
sonally, in  conjunction  with  all  his  other  heirs,  though  not  conceived  in 
the  form  of  securities  over  the  lands.  This  was  held  to  fall  within  the 
loeaning  of  the  power  to  burden  or  affect  the  lands  and  estate.^ 

6.  The  provision  may  be  granted  to  trustees  for  the  younger  chil-  entail 
dren,  in  place  of  to  the  younger  children  directly.     But^  so  far  as  the  ^vmoTOAL 
purposes  of  the  trust  are  not  for  the  benefit  of  the  younger  children  or  so  fab  as  in 

PAVOI7&  OF 

their  issue,  the  provision  will  not  be  effectual  against  the  estate.'^    In  thibd  party. 

connection  with  this  point  it  may  be  noticed  (though  the  case  arises  under 

an  Aberdeen  Act  bond),  that,  when  the  provision  is  granted  by  the  father 

▼oluntarily  and  gratuitously,  it  is  not  competent  to  the  child  in  whose 

favour  it  is  granted,  or  to  his  assignee,  both  to  claim  the  provision  and 

to  reject  a  condition,  in  itself  lawful,  annexed  to  it  by  the  father.    How 

£ar  a  condition  in  favtur  of  a  third  party  can  validly  be  annexed  to  the 

grant  of  such  a  provision  is  a  different  question,  but  one  which  the  heir 

of  entail  in  possession,  or  some  heir-substitute,  is  the  proper  party  to 

raise.^ 

7.  When  provisions  are  to  be  granted  in  virtue  of  powers  contained  pbotibion 
both  in  the  entail  and  the  Act,  or  partly  in  one  partly  in  the  other,  the  ]Sd  otmi^ 
deed  ought  to  state  in  its  narrative  or  elsewhere  that  it  is  granted  in  ^^^ 
virtue  of  both  the  entail  and  Act    But  when  power  under  both  actually 

exists,  the  non-recital  of  the  power  under  the  entail,  or  the  wrong  recital 
of  it,  or  the  recital  of  the  Aberdeen  Act,  and  the  professed  exercise  of 
the  power  conferred  by  the  Statute,  will  not  prevent  a  deed  of  provision 
in  &vour  of  the  younger  children  from  being  sustained  as  in  exercise  of 
the  power  under  the  entail^    Apparently  the  converse  of  this  would 

1  Sinebir  v.  Lord  Doffiii,  22  Jan.  1840,      affinned  28  Aug.  1846,  6  BeU's  App.  396; 
2  D.  35a  Breadalbane'a  Tniateea  o.  Breadalbane,  26 

*  Cleghom  v.  Eliott,  18  Jan.  1833,  11      May  1840,  2  D.  904  &  944. 

Sh.  259 ;  remitted  for  conaideration  on  ^  Campbell  v.  Campbell,  eta,  13  Dec. 

appeal,  8  Sept  1836.  1860,  23  D.  169. 

*  Steafthallan  «.  Dake  of  Northiimber-  *  Lookbart  v.  Lockhart,  16  July  1863, 
Ind and othera,  20  Mny  1840,  2  D.  840;  16  D.  914. 


^  See  Special  Caae,  BaroneM  Qray  and  othera  (14  July  1870,  8  Maq^  990),  where 
la  obligation  for  £SOO  by  an  beir  of  entail  in  f ayoor  of  a  dangbter  in  liferent  aiod  '  her 
bnn  ttd  aniflnnrn '  waa  found  null  aa  r^arded  the  fee. 
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YouNOKB        equally  hold,  so  as  to  give  efiPect  to  a  bond  by  an  heir  in  possession  who 

PR0VI8I0H8.  had  power  to  grant  it  nnder  the  Act^  notwithstanding  the  defective 
recital  or  non-recital  of  such  power,  or  the  recital  only  of  the  power  in 
the  entail^ 

abbrdkkn  act  I  now  pass  to  the  power  conferred  by  the  Act  upon  the  '  heir  in 
possession/  a  term  which  as  to  this  matter  includes  the  institute.  The 
power  is  to  grant  bonds  of  provision,  or  obligations  binding  the  succeeding 
heirs  of  entail  in  payment,  out  of  the  rents  of  the  estate,  to  the  granter's 
child  or  children  who  shall  not  succeed  to  the  estate,  of  sums  bearing 
interest  from  the  granter's  death,  not  exceeding  for  one  such  child  one 
yearns  free  rent  or  value  of  the  estate ;  for  two  children  two  years'  free 
rent  or  value ;  and  for  three  or  more  children  three  years'  free  rent  or 
value, — after  deduction  of  public  burdens  and  other  yearly  charges,  dim- 
inishing  the  clear  yearly  rent  or  value  of  the  estate  to  ike  heir  in  pos- 
session ;  the  provision  being  available  only  to  such  child  or  children  as 
shall  be  alive,  or  in  utero,  at  the  time  of  the  granter^s  death ;  or,  in  the 
case  of  a  predeceasing  child,  if  settled  with  consent  of  the  granter  by 
such  child's  marriage-contractb  But  the  provision  granted  to  any  child 
who  shall  succeed  to  the  estate  is  to  be  extingmshed,  so  far  as  not  pre- 
viously paid. 

Clausbs  op  a  form  of  the  clauses  in  the  marriage-contract,  applicable  to  pro- 

visions to  younger  children  granted  under  this  Act,  will  be  found  in 
the  Style  Book.^  They  consist  of  a  personal  bond  or  obligation  on  the 
husband,  whereby,  in  virtue  of  the  powers  in  the  Act,  he  binds  himself 
and  his  heirs  of  entail,  and  substdiarie  hia  heirs  and  successors  whatso- 
ever, to  pay  certain  specified  sums  to  the  child  or  children  of  the  marriage 
who  shall  be  alive  at  his  death,  and  shall  not  succeed  to  the  entailed 
estate,  and  to  the  representatives  of  any  child  or  children  who  shall  pre- 
decease him,  claiming  right  in  virtue  of  special  settlements  by  marriage- 
contract  ;  such  provisions  to  bear  interest  from,  and  to  be  payable  one 

1  Jaridical  Styles  (4th  Edition),  i.  ISS  [6th  Ed.,  I  189]. 
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^  Bat  see  CaUander  v.  CaUander  (21  May  1S69,  7  Macph.  777),  where  it  was  held 
that  a  bond  of  provision  to  children  granted  nnder  power  contained  in  the  entail  was 
nuU  and  void  because  the  terms  of  the  power  had  not  been  observed ;  and  that  it  oould 
not  be  sustained  as  an  exercise  of  the  heir's  powers  nnder  the  Aberdeen  Act  because  it 
narrated  the  power  conferred  by  the  entail,  and  expressly  bore  to  be  granted  '  in  virtue 
of  the  said  power.* 

b  The  issue  of  a  younger  child,  dying  in  the  lifetime  of  his  father  leaving  issue,  will 
come  in  place  of  their  parent  as  regards  any  provision  which  his  father  may  have 
granted  to  him,  and  will  be  entitled  to  receive  payment  of  it  in  like  manner  as  their 
parent  would  have  done,  if  he  had  survived  the  granter,  subject  to  any  settlement  or 
apportionment  thereof  by  the  granter,  provided  they  survive  the  granter,  and  the  entail 
is  dated  before  1st  August  1848—38  &  39  Vict  cap.  61,  sect.  10.  An  heir  of  entail 
possessing  under  an  entail  dated  before  1st  August  1848  may  grant  provisions  in  favour 
of  the  issue  of  a  predeceasing  child,  and  may  apportion  the  same,  whether  such 
predeceasing  child  shaU  have  been  heir-apparent  or  a  younger  child,  to  the  same 
extent  and  subject  to  the  same  conditions  as  if  the  provision  were  made  under  the 
Aberdeen  Act,  or  nnder  the  entail,  in  favour  of  a  younger  child  of  the  granter — ib. 

These  provisions  were  extended  to  new  entails  by  41  ft  42  Vict  cap.  28,  sect.  3. 
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yeftr  after,  the  granter's  deatL     The  sums  are  then  specified  applicable  youkosb 
to  tiie  cases  of  there  being  one^  two,  or  three  or  more  such  children ;  or,  ^^|^y|. 
without  specifying  any  sum,  the  bond  may  be  simply  for  the  amount  of  ^^^^^  ^^ 
one,  two,  or  three  years'  free  rent  or  value,  or  for  a  sum  of  money  equal 
to  one,  two,  or  three  years'  free  rent  or  value. 

The  provisions  are  expressly  granted  subject  to  all  the  conditions, 
rastiictionfi,  and  limitations  contained  in  the  Statute;  and  they  are 
usually  divisible,  in  case  of  two  or  more  children,  as  the  father  shall 
appoint  by  writing  under  his  hand 

The  rental  of  the  estate,  with  reference  to  which  the  amount  of  the  rbntal  op 
provisions  payable  to  the  children  is  to  be  fixed,  is  that  of  the  year  '^^^^''' 
eonent  at  the  granter^s  deatL^  The  amount  will  be  ascertained  in  the 
same  way  as  in  the  case  of  the  annuity  granted  to  a  wife  under  the  Act;^ 
bat,  when  the  surviving  husband  of  an  heiress  of  entail  had  right  to  the 
liferent  of  the  whole  estate,  a  bond  of  provision  under  the  Act,  granted 
by  the  predeceasing  wife  as  heiress  of  entail,  in  favour  of  her  younger 
children,  was  found  to  be  valueless  to  the  younger  children ;  because,  at 
the  death  of  the  granter,  there  was  no  free  rent  available  to  the  heir  who 
succeeded.'  But,  when  there  is  no  such  liferent  right,  a  mere  order  in 
the  deed  of  entail,  or  in  some  relative  deed,  that  the  rents  of  the  estate 
shall  be  accumulated  for  one  year  from  a  certain  date,  will  not  affect  the 
eUdm  of  the  younger  children.  The  party  in  right  of  the  estate  during 
such  year  is  the  heir  in  possession ;  and,  though  he  dies  during  the 
year,  he  can  grant  an  effectual  bond  of  provision.  The  accumulation  of 
the  rents  is  not  of  the  nature  of  a  yearly  burden,  and  does  not  operate 
a  deduction  from  the  free  yearly  proceeds  of  the  estata'  With  reference 
to  the  parties  entitled  to  receive  provisions  under  the  powers  of  the 
Aberdeen  Act  in  favour  of  younger  children,  Mr.  Duff^  suggests  the 
question  whether  the  children  of  the  eldest  son,  or  heir-presumptive  of 
the  granter,  may  not  have  right  to  a  share  when  such  eldest  son  shall 
have  predeceased  his  father.  Mr.  Duff  appears  favourable  to  the  claim  ; 
but  the  case  has  not  yet  been  tried-^b 

In  the  form  before  us,  the  husband  binds  not  only  himself  and  his 
heirs  of  entail,  but  likewise  subsidiaTie  his  heirs  and  successors  whom- 

*  Gmpbell  v.  Gunpbell,  21  TAm^  1S31,  >  Diokaon  v.  Dickson,  8  Jane  1855,  17 

9  Sk  624.  D.  814. 

s  Kaitiaod  v.  MaiiUnd,  22  Deo.  1849,  «  Duff,  p.  423. 

12  D.  416.  ^  SeealBo  JundiciaStyle8(4thEd.),il91. 


^  For  asoertaining  the  fne  roU,  dedaction  wfll  faU  to  be  made  not  only  of  puUio 
VwdeBi^  and  the  widow's  jointure,  and  the  interest  of  debts,  but  also  of  the  interest  of 
proviaonB  granted  by  a  prior  heir  and  stiU  subsiating-^Dunbar  and  others  v.  Dnnbar, 
7  Dea  1872,  11  Maq>h.  200. 

If  there  are  anbaisting  provisions,  the  amonn^  of  them  wiD,  under  the  6th  section, 
fsll  to  be  deducted  from  three  yean^  free  rent,  and  new  provisions  can  only  be  validly 
graated  to  the  extent  of  the  balance.  But  if  the  provisions  by  the  prior  heir  have 
been  charged  upon  the  estate  under  the  Rutherfurd  Act,  the  amount,  when  so  charged, 
is  held  to  be  a  debt  affecting  the  estate,  and  is  not  deducted — Brodie  o.  Brodies,  6 
Dec  1867,  6  Macph.  92. 

b  See  Mtpm,  p.  890,  note  b,  2d  section. 
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YouKon         soeyer,  for  payment  of  the  specified  sums ;  but  this  obligation  is  subject 

^^J^      (in  general,  expressly)  to  all  the  limitations  of  the  Act    One  of  these 

—        limitations  is,  that  the  provisions  shall  not  exceed  one,  two,  or  three 

ABRBDBS9  ACT.  •■j»i  i-  .1  ih-l 

years  free  rent  or  value  of  the  estate,  accoiding  as  there  shall  be  one, 
two,  or  three  children  claiming.  Looking  to  the  case  of  Sinclair  before 
cited,  I  cannot  doubt  that  an  heir  of  entail,  binding  himself  as  above, 
would  be  liable  to  clear  off  previous  provisions,  so  as  to  allow  his  obliga- 
tion to  receive  effect.  But  if  it  be  intended  that  the  specific  sums 
named  in  the  contract  shall  be  the  minimum  sums  payable  in  the  re- 
spective events  of  one,  two,  and  three  or  more  children  not  succeeding 
to  the  estate,  and  that  the  husband's  heirs-general  are  to  make  good  such 
amount  to  the  younger  children,  so  far  as  it  shall  not  be  due  under  the 
powers  of  the  entail,  the  -subsidiary  obligation  expressed  in  the  above 
form  would  not  fully  meet  what  is  wanted.  It  ought  to  be  accompanied 
by  an  obligation  of  guarantee  by  the  grantor,  binding  himself  and  his 
heirs  and  successors  whomsoever,  that  the  provisions  granted  shall  amonnt 
to  not  less  than  the  sums  specified  in  the  above  events  respectively. 
Entail  Provisions  granted  under  powers  in  entails  will  affect  the  fee,  as  well 

PROVISIOn  WILL  _  _®_  ._^-  ^    .,    ,  ,  , 

AFFECT  FSB  IF  as  tho  Tcuts  of  tho  estate,  if  the  entail  has  no  clause  to  the  contrary. 

^2a^u!  "^  Being  granted  under  powers  conferred  by  the  maker  of  the  entail,  they 
are,  in  this  respect,  on  the  same  footing  with  the  entailer's  own  bonds. 
To  the  extent  of  the  reserved  powers,  the  estate  is  fee-simpla^  But 
entails  usually  stipulate  that  such  provisions  shall  never  be  made  to 
affect  the  estate  further  than  as  redeemable  securities  over  it ;  and  the 
Aberdeen  Act  expressly  declares  that  provisions  granted  to  children 
under  it  shall  affect  the  rents  of  the  estate  only,  and  the  persons  of  the 
heirs  of  entail ;  and  further,  that  the  heir  in  possession  shall  be  free,  in 
all  cases,  on  assigning  to  a  trustee  one-third  part  of  the  rents  of  the 
estate  dtuing  such  heir's  lifetime,  or  until  the  provisions  shall  be  paid 
off  out  of  such  rents  (sect.  10).  Moreover,  the  powers  granted  by  the 
Aberdeen  Act,  and  by  the  Montgomery  Act,^  to  encourage  the  improve- 

1  10  €^a  in.  cap.  61. 


*  It  WM  observed  in  the  Hoiue  of  Lords  in  the  esae  of  Hay  Newton  v.  Hay  Newton 
(9  May  1870,  8  Macph.  H.  L.  66),  that  to  the  extent  to  which  the  fetters  are  relaxed 
the  heir  is  fee-simple  proprietor,  and  acts  as  snoh,  and  not  as  donee  of  a  faculty  con- 
ferred by  the  maker  of  the  entail. 

In  certain  recent  eases  the  question  was  raised  whether  an  entaU,  containing  an 
exception  from  or  partial  relaxation  of  any  of  its  cardinal  prohibitions  to  enable  the 
heir  in  possession  to  grant  children's  provisions,  could  be  held  to  be  a  perfect  entail 
onder  the  Act  1685,  and  not  to  faU  within  the  scope  of  the  43d  section  of  the  Ruther- 
fnrd  Act,  and  in  each  of  the  oases  the  entail  was  found  to  be  valid  and  effectnsl — 
Gatton  V,  Mackenxie,  19  July  1870,  8  Macph.  1049  (in  the  House  of  Lords,  1  Mszch 
1872,  10  Macph.  (H.  L.)  12);  Sogerson  v.  Bogerson,  17  May  1872,  10  Macph.  698; 
Malcolm  o.  Kirk,  21  June  1873,  11  Macph.  722. 

In  the  last-mentioned  case  the  Load  President  observed  (p.  729),  *I  can  quite 
'  understand  that  there  might  be  such  reservations  as  would  make  the  prohibitions  of 
*  the  entail  practically  of  no  avail  at  aU,  and  enable  one  heir  of  entail,  or  it  may  be  two 
'  or  three  heirs  of  entail  in  succession,  entirely  to  dilapidate  the  whole  estate,'  .  .  . 
but  *  a  partial  relaxation  of  any  of  the  cardinal  prohibitions  under  the  Act  1685  hss 
never  been  held  to  invalidate  an  entail' 
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rneot  of  lands   in   Sootland  held  under  stnct  entail,  are  never  to  be  youngeb 

CHILDREIT 
FB0YI810NB. 


exeieised  to  such  extent  as  to  deprive  the  heir  in  possession  of  more  ^^'^**^  * 


than  two-thirds  of  the  free  yearly  rents  or  proceeds  of  the  estate  (sect. 
13).  There  may  thtis  often  be  good  ground  for  requiring  the  personal 
goaziatee  of  the  granter  of  entail  provisions,  that  certain  specific  sums 
shall  be  made  up  to  the  grantees. 

When  the  husband's  estate  consists  of  lands  not  held  under  strict  From  fbb- 
entaO,  the  principles  applicable  to  his  granting  provisions  to  his  whole  "*"^  wtatb. 
children,  or  to  his  children  other  than  the  heir,  are  the  same  as  those 
^>plicable  to  siinilar  provisions  granted  by  a  father  whose  estate  con- 
sists of  money,  or  of  stocks,  or  of  any  other  subjects.  It  is  therefore 
imnecessacy  to  give  any  exemplification  of  clauses  applicable  specially 
to  Ae  case  of  the  proprietor  of  lands  not  entailed  Laying  aside  entail 
provisions,  which  must  be  granted  in  strict  accordance  with  the  powers 
in  the  deed  of  entail  or  Aberdeen  Act,  the  principles  applicable  to  all 
oHier  cases  are  substantially  alike. 

As  to  suoh  other  cases,  it  is  necessary,  in  the  first  place,  to  keep  in  Childbbn  mat 
Tiew  the  questions,  whether  or  not  the  children  are  to  have  a  proper/^  nLyr^jmcredUi 
cndUi^  or  claim  on  the  footing  of  creditors,  against  their  father  during  ^^J^;^^''^ 
his  lifietime,  and  in  competition  with  his  ordinary  personal  creditors ; 
and  whether  their  provisions  are  to  be  specially  secured  or  not.     The 
mode  of  giving  security,  if  that  is  to  be  done,  will,  of  course,  vary 
according  to  the  nature  of  the  father^s  estate.    But  the  question,  whether 
the  children  have,  or  have  not,  a  jus  crediti,  depends  on  the  terms  in 
whidi  the  clauses  in  their  feivour  are  expressed. 

In  regard  to  this  last  very  important  and  very  critical  point,  the  Psbsumftion 
general  presumption  is  against  holding  the  father  to  have  made  his  ^^^v™^ 
children  his  creditors, — an  arrangement  to  which,  when  accomplished  by  cKBDiroBs. 
a  mere  personal  obligation,  I  think  there  is,  on  principle,  very  great 
objection.  But  the  main  object  of  the  Court,  in  each  case,  is  to  give 
effect  to  the  true  meaning  and  intention  of  the  parties,  as  gathered  from 
the  deed  itself,  or  from  the  deeds  constituting  the  settlement,  if  there 
aie  several  And  here  I  may  repeat,  that  in  questions  of  construction, 
legulated  by  meaning  and  intention,  each  case  is  to  be  judged  of  by  its 
own  circumstances.  The  late  Lord  Balgray  says, '  It  is  sdways  a  quoMtio 
*  vUuntaiis,  and  as  in  every  such  case  it  must  happen  that  the  inten- 
'  tion  (of  the  party)  is  to  be  gathered  from  various  circumstances,  some- 
'  times  minute  in  themselves,  the  decisions  have  an  appearance  of  being 
'  arbitrary.  It  cannot  well  be  otherwise.  But  still  the  principle  to  be 
'  applied  is  certain ;  though  the  manner  of  its  application  will  depend  on 
'  the  circumstances  of  each  case.' 

In  the  cases  now  under  consideration,  the  provisions  are  most  usually  Form  of 
granted  by  simple  personal  obligation  from  the  father  in  favour  of  the  which  will 
chfldren ;  the  amount  payable  will  vary  according  to  their  number ;  the  ^^2*7* '^'" 
term  of  payment  will  be  the  first  term  of  Whitsunday  or  Martinmas 
after  the  father's  death,  and  after  the  children's  majority  in  the  case  of 
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childbbh'8  sons,  and  mamage  or  majority  in  the  case  of  daughters ;  with  penalty 
PE0VIM01I8,  ^  usual  in  case  of  f ailure,  and  interest  in  the  ordinaiy  form  of  a  per- 
sonal bond.  The  interest  wUl^  in  general,  run  from  the  date  of  the 
father's  death,  even  though  the  principal  be  not  payable  until  after- 
wards.  In  these  cases,  equally  as  when  a  land-estate  is  settled  on  the 
heirs  of  the  marriage,  the  father  cannot  revoke  or  alter  the  provisions,  or 
defeat  them  by  any  gratuitous  deed.  But  the  children  have  no  proper 
elaim  as  his  creditors  until  after  his  death ;  there  is  no  actual  benefit  or 
interest  which  can  be  claimed  or  taken  by  them  until  after  that  event ; 
and  they  are  regarded  as,  to  a  large  extent,  heirs,  and  as  having,  in  a 
large  sense,  a  mere  right  of  succession.  In  case  of  their  fathei^s  bank- 
ruptcy, they  cannot  be  ranked  upon  his  estate ;  and  even  in  case  by  his 
death  the  term  of  payment  of  their  provision,  or  of  the  interest  on  it, 
may  arrive,  they  have  no  claim  in  competition  with  ordinary  creditors.^ 
They  have,  however,  something  more  than  an  ordinary  spes  suocessionis  ; 
because  their  father  cannot  gratuitously  defeat  their  ri^ht  They  are,  in 
Erskine's  words,  not  merely  heirs,  but  qu4)dammodo  creditors.' 

Thus  feir  the  construction  given  to  the  obligation  is  clear  and  un- 
doubted ;  and  a  father  who  grants  provisions  to  his  children,  in  the  terms 
before  mentioned,  will  be  held  to  mean  that  the  children  shall  have  no 
claim  as  against  himself,  or  in  competition  with  his  ordinary  creditors. 
How  cHiLDBBN  It  Is  equally  Clear  that,  when  the  father  gives  his  children  a 
cBwrroaB!'  proper  claim  and  ground  of  action  against  himself  during  his  life,  or 
places  himself  under  restraint  on  account  of  their  provisions,  they  are 
his  creditors,  and  can  compete  with  his  ordinary  creditors  as  claimants 
upon  his  estate,  either  during  his  lifetime  or  after  his  death.  Thus, 
where  the  provision  from  a  father  is  payable  to  his  children  at  their 
majority  or  marriage,  they  are  creditors;  because  these  events  may 
happen  during  their  father's  lifetime.'  They  are  equally  creditors 
where  the  interest  of  the  provision  by  the  father  is  so  payable  ;^  and 
they  are  creditors,  in  that  case,  for  the  principal,  though  payable  only 
after  their  father^s  death,  as  well  as  for  the  interest ;  because  an  obliga- 
tion to  pay  the  interest  of  a  principal  sum  from  a  term  which  has  arrived, 
coupled  with  an  obligation  to  pay  the  principal  at  a  term  which  has  not 
yet  arrived,  implies  an  obligation  to  secure  the  principal,  so  as  to  meet 
the  payment  of  the  interest  and  of  the  principal  itself  when  it  becomes 
due.^  It  would  seem  that  the  children  are  creditors  also  where  the 
provision  from  their  father  is  payable  at  the  dissolution  of  the  marriage ; 
because  that  event  may  happen  during  their  father's  lifetime.^  But 
where  the  father's  obligation,  though  for  payment  at  the  majority  or 

1  Browning  v.  Hanultoo,  25  May  1837,  *  Mackenzie's  Crediton  v.  Hie  Children, 

15  Sh.  999;  Goddardv.  Stewart's  Children,  2  Feb.  1792,  M.    12,924;  Bell's  Octevo 

9  March  1844,  6  D.  1018.  Cases,  404. 

*  Erskine,  iii  8.  38.  *  See  the  above  cases,  and  opinion  of 

'  BallingaU    v.    Heodersons,    31    Jan.  Lord  Corehonse  and  other  Judges  in  Her- 

1759,  M.  12,919 ;  Cmikshank's  Trustees  ries,  Farquhar  ft  Co. «.  Brown,  16  Sh.  967. 

V.  Cmikshank,  4  Not.  1853,  16  D.  7.  ^  Lord  Ivory  in  Goddard's  case. 
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Bimage  of  the  children,  is  followed  by  a  declaration  that  the  money  childebv's 

thill  not  be  paid  till  twelve  months  aftei  his  death,  this  last  clause  ^'^^^'"^ 

controls  the  first,  and  makes  the  children  only  heirs  among  creditors.^ 

Ami  when  the  amount  payable  under  the  father's  bond  of  provision  was 

made  dependent  on  the  contingency  of  the  father's  estate  devolving  at 

his  death  upon  an  heir  of  his  first  or  of  a  subsequent  marriage,  the 

chfldren  were  held  to  be  heirs  among  creditors,  though  by  the  bond  in 

their  favour  their  provisions  were  payable  at  their  majority  or  marriage ; 

because  the  succession  to  the  estate,  on  which  the  amount  payable 

depended,  was  an  event  which  could  not  occur  until  their  father's  death.' 

It  has  no  effect  in  conferring  a  jus  crediti,  that  the  father,  instead  of 

being  simply  bound  to  pay  a  sum  to  the  children,  engages  to  provide 

and  secure  to  them  a  sum  so  payable.'     Where  the  terms  employed  in 

the  obligation  itself  do  not  constitute  a  proper /t«8  crediti,  the  use  of  the 

same  terms  in  giving  security  for  fulfilment  of  that  obligation  will  not 

alter  the  nature  of  the  right  of  the  children, — seourities,  in  general,  being 

onlj  accessory  rights.^ 

Provisions  granted  by  way  of  obligations  to  the  father  in  liferent,  PBovnioN  to 
and  the  children  in  fee,  stand  on  the  same  footing  with  conveyances  in  ^^bktako 
these  terms,  to  which  I  have  already  directed  your  attention  in  con-  otildmui  w 
nection  with  the  subject  of  the  settlement  of  a  land-estate  upon  the  heirs 
of  the  marriage.     In  both  cases  the  father  is  fiar :  the  children  are  heirs 
only,  and  not  creditors.     And  where  there  is  an  antenuptial  contract, 
with  a  provision  destined  to  the  father  in  liferent,  and  children  nasoUuri 
in  fee,  it  makes  no  difference  that  in  implement  thereof  a  bond  is  granted, 
after  the  birth  of  a  child  or  children,  in  favour  of  the  father  in  liferent, 
and  the  children  procreated  or  to  be  procreated  of  the  marriage  in  fee. 
The  marriage-contract  is  the  ruling  deed ;  and  the  father  is  still  fiar,  and 
the  children  heirs  among  creditors.^ 

On  the  other  hand,  here,  as  in  the  case  of  conveyances  of  lands,  the 
intention  that  the  father  shall  have  a  liferent  only,  and  the  children  the 
fee,  will  be  effectually  shown  by  the  use  of  the  word  'only,'  or  'allenarly,' 
as  relative  to  the  father's  liferent  right.  Thus,  a  bond  to  the  father  in 
liferent  for  his  liferent  use  allenarly,  and  to  the  children  ncucUuri  in  fee, 
will  make  the  children  fiars  and  creditors  under  burden  only  of  the 
father's  liferent  rigbt^  And  in  the  case  of  Miller,^  the  Court — guided 
>till  by  their  view  of  the  true  meaning  and  intention  of  the  parties — 
lidd  the  father  only  a  liferenter,  in  circumstances  many  of  which  had 
i&uch  resemblance  to  those  in  McDonald's  case. 

In  examining  these  and  other  cases,  it  cannot  fail  to  be  observed  that 

'Brownv.GoTftD,  1  Feb.  1820,  F.  G.  *  M'Donalcl    v.    BfLachlao,    14    Jul 

'  Maetrruh's  Children  v.  His  Creditors,  1831,  9  Sh.  269. 

UNoTonber  1787,  M.  12,922.  *  Watherstone    v.    Rentons,    26    Nov. 

« M'.  Comm.  L  640 ;  and  Lord  Mon-  Jf  ^  .^^  \297  •  Greenhm  ,.  Foid,  24 

Ottff  in  Goddard's  case  •'"°®  *®2*'  ^  ^^  *®®  '  ^^^  ••  ^^*^™»y. 

"  ^»«w«^  •  c^-  28  Nov.  1832,  1 1  Sh.  132. 

*  Brown's  case  ;  and  Poole  r.  Anderson,  ^  MiUer  v.   Miller,  14  Nov.  1833,  12 

^Peb.  1834,  12  Sh.  481.  Sh.  .")!. 
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expressions,  and  even  clauses,  of  apparenUj  similar  import,  sometimes 
are  held  as  of  weight,  sometimes  not  Each  case,  in  fact,  stands  by  itself. 
The  terms  of  the  deeds  often  render  the  application  of  the  undoubted 
principle  of  constructioa  very  difficult ;  but  this  ought  not  to  be  so.  The 
conveyancer  ought  first  to  ascertain  the  views  and  intentions  of  the 
parties,  and  then  to  give  distinct  and  clear  expression  to  thenu  No  room 
should  ever  be  left  for  mere  inference  on  a  point  so  important  and  so 
easily  dealt  with  as  this. 

The  cases  before  cited  are  those  of  personal  obligations,  some  creat- 
ing A  jus  crediti  in  the  children,  others  not  We  also  occasionally  meet 
with  a  provision  to  the  children  of  the  conquest  during  the  marriage ; 
especially  when  the  wife  is  to  have  the  liferent  of  the  conquest,  or  a  share 
of  it ;  and  the  cautions  formerly  given  as  to  defining  what  is  included 
under  the  term  '  conquest,'  and  the  father's  powers,  in  case  these  are  to 
be  qualified,  apply  equally  to  the  children's  as  to  the  wife's  provision.^ 
If  the  father's  powers  are  not  qualified,  the  provision  to  the  children 
does  not  interfere  with  the  father's  right  of  administration  and  disposal 
of  the  conquest  during  his  lifetime.  He  is  restrained  from  disappoint- 
ing the  children  gratuitously ;  but  gwad  ultra  they  are  only  heirs,  and 
their  father  is  not  subject  to  diligence  at  their  instance.'^ 

Another  form  of  providing  the  children,  met  with  in  two  cases,  is 
by  bindiug  the  wife,  in  the  event  of  there  being  children,  to  pay  them 
a  certain  portion  of  her  jointure,  or  by  restricting  her  liferent  provision, 
in  that  event,  to  a  particular  sum,  and  declaring  the  balance  or  surplus 
to  belong  to  the  children.  A  provision  so  constituted  is  not  affectable 
by  the  husband's  creditors.  But  the  form  is  probably  not  much  in  use 
now.'  It  is  by  no  means  uncommon,  however,  when  the  liferent  of  the 
husband's  property  is  wholly  or  nearly  absorbed  by  the  wife's  jointure, 
and  when  there  is  no  restriction  of  her  right  in  the  event  of  a  second 
marriage,  to  burden  her  with  the  maintenance  and  education  of  the 
children  until  they  are  able  to  maintain  themselves,  or  are  otherwise 
sufficiently  provided  for,  or,  if  daughters,  are  married. 

We  proceed  to  cases  in  which  security  is  given,  not  simply  in  favour 
of  the  children  nascituri,  but  to  trustees  for  their  behoof,  for  payment  of 
the  children's  provisions.^    It  is  now  settled,  that  although  the  personal 


^  See  «ttpra,  p.  869. 

'Erskine,  iii.  8.  38,  39;  Fnaer  v. 
Fnunr,  13  Feb.  1677,  M.  12,859. 

'  Grediton  of  Kinmiiiity  v.  Lady  Kin- 
minity,  20  Jan.  1756,  5  Br.  Sap.  842  ; 


Blftin  V.  Bell  and  othera,  5  Aug.  1782,  M. 
2280. 

*  See  Annand  v.  Sooit,  4  March  1774 ; 
afl&rmed  24  March  1775,  2  P«ton*8  App. 
369. 


^  Where  a  person  in  his  marriAge-oontract  proyided  to  himself  in  liferent  and  the 
children  of  the  marriage  in  fee  one-half  of  his  whole  estate  then  belonging  to  him,  or 
which  he  might  acquire  during  the  marriage,  the  Court  gave  it  as  their  opinion,  on  a 
remit  from  the  Ck>urt  of  Chancery,  that  the  amount  of  his  estate  must  be  ascertained  u 
at  the  dissolution  of  the  marriage  ;  that  one-half  of  the  estate  so  ascertained  cUductit 
debUia  fell  to  the  children  of  that  marriage  ;  and  that  provisions  in  favour  of  his  second 
wife  were  chargeable  primarily  against  the  other  hiJf  of  the  conquest — Arthur  and 
Seymour  v.  Lamb,  30  June  1870,  8  Macph.  928. 
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ohligation  may  be  so  framed  that  it  would  not  by  itself  give  any  jus  childrbu's 
miiii  to  the  children,  as  against  their  father,  or  in  competition  with  ^^^"'^^ 
Iiis  oidiBaiy  creditors,  the  security,  if  duly  perfected  in  the  person  of  the  "^^^^  «>» 
trostees,  will  give  the  children  not  merely  a /im  credUi^  but  a  preference 
oTer  the  subjects  of  the  security,  according  to  the  order  in  which  the 
tnzstees'  real  right  is  completed  by  registration  or  otherwise     In  the 
cases  to  be  cited  on  this  point,  heritable  security  was  given ;  and  when 
the  father  has  an  unentailed  land-estate  he  will,  in  general,  give  the 
security  over  it.      But  when  special  security  is  duly  given  to  trustees 
for  the  children,  over  moveable  or  personal  estate,  the  children  will 
eqosUy  have  v^jus  credUi  and  a  preferential  right  over  such  estate. 

The  leading  case  of  the  class  under  consideration  is  that  of  Herries, 
faiqnhar,  &  Co./  in  which  the  opinions  of  the  whole  Court  were  taken, 
and  the  Judges  were  unanimous,  though  not  aU  equally  clear  and 
decided.  In  that  case,  the  father,  by  his  antenuptial  contract,  became 
bound  to  pay  a  sum  to  the  younger  children  of  his  marriage,  at  such 
times  and  in  such  proportions  as  he  should  appoint  by  any  will  or  other 
writing  to  be  executed  by  him.  Failing  appointment,  the  sum  was  to 
be  divisible  among  the  children  equally,  and  to  be  payable  within  six 
months  after  his  death,  with  interest  from  the  day  of  his  death.  The 
above  obligation  would,  by  itself,  have  made  the  children  only  heirs 
among  creditors ;  and  the  contract  contained  no  other  obligation  for 
payment  of  the  sum  in  question.  It  contained,  however,  a  precept  of 
sasine,  isUer  eUta,  for  infefting  trustees  for  behoof  of  the  younger  children 
in  secQiity  and  for  the  more  sure  payment  of  their  provision.  There  was 
also  a  disposition  of  the  lands  by  the  father  to  himself  and  a  certain  series 
of  beirs,  under  express  burden  of  the  provision  to  the  younger  children. 
Infefhnent  was  taken  by  the  trustees  in  security  of  the  provision,  and 
likewise  by  the  father  himself  under  burden  of  the  provision.  In  these 
ciicxunstances,  the  Court,  in  an  action  with  subsequent  creditors  of  the 
father,  held  the  trustees  as  infeft  in  security  of  the  children's  provisions, 
entitled  not  merely  to  compete  as  ordinary  creditors  of  the  father  with 
the  diligence  of  his  other  creditors,  but  to  be  ranked  as  real  and  prefer- 
able creditors  on  the  lands  in  their  security,  in  the  order  of  priority 
oonesponding  to  the  date  when  their  real  right  was  completed. 

The  principles  of  this  decision  are  set  forth  in  the  opinions  of  Lords 
Gorehouse,  Moncreiff,  and  four  other  Judges ;  and  they  appear  to  resolve 
into  this,  that  there  is  no  rule  in  the  law  of  Scotland  to  render  a  stipu- 
lation by  a  father  in  his  antenuptial  contract,  whereby  the  children  of 
the  marriage  are  made  his  creditors,  illegal  or  ineffectual ;  and  that  it 
ttieiefore  becomes  a  question  of  construction  in  each  case,  what  is  the 
import  of  the  clause  of  provision  adopted  by  the  parties.  Applying 
these  principles,  the  Court  held  the  granting  of  the  security  to  the 
trostees  as  importing  that  the  father  was  to  be  laid  under  restraint,  and 
it  was  the  intention  of  the  parties  that  the  provision  should,  in 

^  Hemes,  Farquhar,  &  Co.  v.  BrowD,  9  March  1838,  16  Sh.  948. 
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all  events,  be  made  effectual  to  the  children.  In  fact  they  held  the 
security  granted  to  the  trostees  for  the  children  as  equivalent  to  secuiity 
to  the  children,  nominatim,  after  they  came  into  existence. 

There  are  other  cases  to  the  same  effect,  particularly  that  of  Bushby/ 
where,  as  in  Herries,  Farquhar,  &  Go.'s  case,  the  provision  was  payable 
only  after  Hie  father^s  death ;  but  a  security  was  created  over  his  lands 
in  favour  of  trustees  for  the  children.  The  deed  of  security  provided 
that  the  father  should  have  power  of  redemption,  but  only  on  paying  up 
the  amount  to  the  trustees,  who  were,  in  that  case,  to  lend  out  the  same 
on  new  security.  In  these  circumstances,  the  Oourt  were  of  opinion 
that  the  presumption  of  the  fee  being  in  the  father  was  redargued  by  the 
conveyance  to  trustees,  and  by  the  security  which  was  given  them  in 
implement  of  the  obligation ;  and  that  the  intention  of  the  parties  clearly 
was  to  give  the  fee  to  the  children. 

The  mode  of  creating  the  security  in  favour  of  the  trustees,  and  the 
purposes  of  the  trust  in  their  persons,  may  here  be  shortly  noticed.  If 
the  husband  possesses  land-estate  of  the  requisite  value,  he  may,  of  even 
date  with  Hie  marriage-contract^  grant  a  bond  and  disposition  in  security 
over  the  same,  for*payment  of  the  stipulated  provisions  at  the  first  term 
of  Whitsunday  or  Martinmas  after  his  death,  or  in  his  option  at  any 
earlier  or  later  term.  The  destination  in  the  obligation  and  dispositive 
clause  will  run,  as  usual,  in  favour  of  the  trustees  named,  and  of  any 
additional  trustees  to  be  subsequently  named  or  assumed,  as  will  be 
more  fully  stated  afterwards  in  connection  with  the  framing  of  proper 
testamentary  trusts.  The  marriage-contract,  in  such  a  case,  will  refer 
to  the  bond  and  disposition  in  security,  reciting  that  in  contemplation 
of  the  marriage  the  husband  has  granted  such  bond  of  even  date  with 
his  executing  the  marriage-contract 

If,  again,  the  husband  is  to  impress  money  into  the  trustees'  hands, 
he  will  bind  himself  by  the  marriage-contract  to  do  so  within  some 
short  space  after  the  celebration  of  the  marriage.  And,  if  he  is  to  place 
securities  in  trust,  he  will  grant  a  separate  assignation  thereof  to  the 
trustees,  and  in  the  marriage-contract  say  that  he  has  done  so,  as  in  the 
case  of  granting  his  own  bond  and  disposition  in  security. 

In  all  these  cases  the  marriage-contract  will  declare  the  purposes  of 
the  trust,  the  powers  of  the  trustees,  and  the  relative  conditions,  etc. 
The  purposes  will  be — (1.)  to  pay  out  of  the  income  of  the  fund  expenses 
of  management,  in  which  should  be  included  the  expense  of  new  invest- 
ments of  the  funds,  and,  generally,  all  expenses, — so  that  the  capital  of 
the  fund  may  be  kept  entire  for  behoof  of  the  child  or  children  of  the 
marriage.  (2.)  If  funds  are  impressed  in  the  trustees'  hands  during  the 
father's  lifetime,  then  to  pay  the  free  income  thereof  to  the  &ther  during 
his  lifetime.  (3.)  To  pay  the  capital  to  the  child  or  children  of  the 
marriage  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  father's 
death,  and  after  such  child  or  children,  being  a  son  or  sons,  shall 

1  Buahby  v.  Beony,  23  June  1826,  4  Sh.  110. 
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attain  majority,  or,  being  a  daughter  or  daughters,  shall  attain  majority  Cbildrbii's 
or  shall  be  married, — in  such  shares  as  their  father  shall  appoint ;  and,  ^^^'^^^ 
biling  appointment,  or  so  far  as  there  shall  be  no  appointment,  then  '^^^  ^^ 
equally  among  the  children,  if  more  than  one.^  There  may  also  be  a 
djLuae  providing  that  no  child  taking  a  share  under  any  appointment 
shall  be  entitled  to  any  share  of  the  unappointed  remainder,  without 
bringii^  the  appointed  share  into  the  fund  to  be  divided.  There  will 
then  follow  the  vesting  clause,  providing  that  the  children  shall  have 
no  vested  right  till  their  fathei^s  death,  and  until,  being  sons,  they  shall 
respectively  attain  twenty-one  years  of  age,  or,  being  daughters,  shall 
attain  that  age  or  be  married,  or  otherwise  as  the  parties  shall  determine. 
There  should  always  be  an  express  clause  as  to  vesting.  In  framing 
the  trust-deed,  or  other  deed,  care  will  of  course  be  taken  not  to  direct 
payment  of  the  capital  to  be  made  to  the  children  at  a  term  which  may 
happen  before  the  term  of  vesting  shall  arrive.  It  may  here  be  noticed 
that  the  object  of  making  daughters'  provisions  vest  at  marriage  (if  that 
happens  before  majority)  is,  that  they  may  be  able  to  settle  the  amount 
in  Iheir  own  marriage-contracts. 

It  is  usual,  as  I  have  proposed,  for  the  father  to  reserve  to  himself  Risibtation 
express  power  to  divide  or  apportion  the  provisions  among  his  children  ^  powulb  of 
as  he  shall  think  fit    Sometimes  he  reserves  power  also  to  limit  the  ^^^moh,  etc. 
interest  of  any  child  in  his  or  her  portion  to  a  liferent,  and  to  give  the 
fee  to  the  issue  of  such  child,  or,  failing  issue,  to  dispose  of  it  among  the 
other  children  at  his  discretion.    Power  is  also  sometimes  reserved  to  the 
father,  or  given  to  the  trustees,  to  exclude  the/tM  mariti  of  any  daughter's 
husband  from  the  daughter's  interest  in  her  share,  and  to  make  the  same 
an  alimentary  provision  for  the  daughter.     It  is  usual  also  to  provide 
that  the  issue  of  a  son,  who  shall  die  leaving  issue  before  acquiring  a 
vested  right,  shall  take  their  parent's  share ;  and  that  the  shares  of  any 
childien  dying  without  issue,  and  before  acquiring  a  vested  right,  shall 
accresce  to  the  surviving  children,  or  issue  of  children,  per  stirpes^ 
interested  under  the  bond. 

In  case  the  father  shall  die  whilst  the  children  are  under  age,  and  apflioatioii 
their  provisions  are  not  vested,  the  trustees  should  be  appointed  to  apply  ob  pobn^ 
the  interest  of  the  provisions,  or  of  so  much  thereof  as  may  be  necessary,  ^^^^  °' 
for  the  children's  behoof ;  any  surplus  of  interest  not  required  by  the  frovuions. 
children  being  added  to  the  principal  sums  held  for  them  respectively, 
and  dealt  with  in  the  same  way  as  such  principal  sums.    And,  in  any 
events  power  should   be   given  to  the  trustees  to  expend  a  certain 

*  Wlien  a  fond  is  settled  in  a  mairUge-contrmct  as  a  provision  to  the  children,  to 
be  divided  among  them  as  the  father  should  appoint,  or,  iaiUng  an  appointment,  in 
•qui  aharcs,  the  father  may  make  partial  appointments  of  the  fnnd  from  time  to  time 
to  hii  children  or  any  of  them,  and  any  unappointed  balance  will,  at  his  death,  be 
divided  among  the  children  equally.  It  will  not  bar  a  child's  right  to  participate  in 
the  uiappointed  balanoe  that  he  had  previously,  in  a  deed  of  appointment  of  a  portion 
of  tbe  fond  in  his  favour,  accepted  the  sum  so  appointed  in  full  satisfaction  of  aU  his 
daims  under  the  contract — Smith  Cuninghame  v.  Anstmther's  Trustees,  25  April 
1872, 10  Macph.  (H.  L.)  39. 
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portion  of  the  principal  for  the  children's  professional  education,  outfit, 
and  advancement  in  the  world,  although  vesting  shall  not  have  taken 
place ;  advances  for  that  purpose  being  made  only  with  consent  of  the 
father,  if  in  life ; — ^if  he  be  dead,  and  the  children  have  guardians,  then 
with  consent  of  such  guardians ; — ^failing  the  father  and  guardians,  the 
trustees  should  have  power  to  act  in  this  particular  at  their  own 
discretion.^ 

Lastly,  in  case  there  shall  be  no  children  of  the  marriage,  or  none 
who  shall  acquire  a  vested  rights  the  provisions,  if  constituted  by  the 
father's  bond,  will  be  declared  not  exigible,  and  will  be  discharged ;  and, 
if  funds  have  been  impressed  by  the  father  in  the  trustees'  hands,  the 
trustees  will  be  ordered  to  pay  over  the  same  to  the  father  and  his  heirs 
or  assignees,  as  soon  as  it  shall  be  seen  that  the  trust  is  not  to  take  effect. 

Where  there  is  no  land-estate  on  which  to  give  the  wife  security  for 
her  jointure  and  other  provisions,  it  may  be  very  convenient  to  make 
the  payments  of  such  jointure  and  provisions  purposes  of  the  same 
trust  with  that  which  is  constituted  for  behoof  of  the  children.  In  such 
case,  care  will  be  taken  to  place  a  sum,  or  fund,  in  the  hands  of  the  trus- 
tees, of  sufficient  amount  to  meet  both  the  wife's  and  children's  provisions; 
and,  if  there  is  doubt  as  to  the  sufficiency  of  the  fund  for  both  purposes, 
the  wife's  claim  ought  to  be  declared  preferable  to  that  of  her  children. 

The  marriage-contract,  or  trust  bond,  or  other  deed,  will  further,  as 
matter  of  course,  contain  all  the  usual  and  necessary  powers  of  manage- 
ment, and  clause  of  indemnity  to  debtors,  purchasers,  and  others  dealing 
with  the  trustees.  Formerly  such  deeds  contained  likewise,  as  matter 
of  course,  clauses  declaring  each  of  the  trustees  liable  only  for  his 
own  acts  and  intromissions,  and  not  liable  for  the  acts  and  intromissions 
of  co-trustees,  or  for  omissions.  These  clauses  regarding  the  extent 
of  the  trustees'  liability  are  now  declared,  by  the  Act  24  &  25  Vict 
cap.  84,  to  be  implied  in  all  such  trust-deeds  where  the  contrary 
is  not  expressed ;  and,  unless  some  unusual  provision  in  reference  to 
these  subjects  is  in  the  view  of  the  parties,  it  will  be  unnecessaiy  to 
express  them  in  such  a  deed  as  we  are  now  considering.    These  dauses 


*  The  7ih  seotioii  of  the  Trosts  Act  of  1867  (30  ft  31  Vict.  capi.  97)  proridee  that 

*  the  Court  may  from  time  to  time,  under  such  oonditiona  as  they  see  fit,  authoriie 
'  truiteea  to  advanoe  any  part  of  the  capital  of  a  fund  destined,  either  absolutely  or 
'  contingently,  to  minor  descendants  of  the  truster,  being  beneficiaries  having  a  vested 

*  interest  in  such  fund,  if  it  shall  appear  that  the  income  of  the  fund  is  insufficient  or 
'  not  applicable  to,  sad  that  such  advance  is  necessary  for,  the  maintenanoe  or  ednoatioii 

*  of  such  beneficiaries,  or  any  of  them,  and  that  it  is  not  expressly  prohibited  by  the 
'  trust-deed,  and  that  the  rights  of  parties  other  than  the  heirs  or  representatives  of 
'  such  minor  beneficiaries  shiJl  not  be  thereby  prejudiced.' 

The  words  in  the  above  section,  *  being  beneficiaries  having  a  vested  interest,'  have 
been  construed  by  the  Court  to  mean  '  having  a  primary  interest^' — Special  Gsse, 
Pattison  and  others,  19  February  1870,  8  Macph.  675.  Lord  Cowan,  who  deliverod 
the  leading  opinion,  observed,  *  I  think  the  whole  difficulty  has  arisen  from  the  use  of 

*  the  present  instead  of  the  future  tense,  and  that  the  clause  should  be  read  '*  being  the 

*  '*  beneficiaries  who  shall,  if  they  survive,  have**  the  only  right  and  interest  in  snch 
<  fund,  but  who  are  now  vested  only  with  a  contingent  interesti'  p.  678. 
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Dsoallj  occnired  also  in  ordinary  testamentary  trost-deeds ;  and  I  will  CHnj)BBN'B 
defer  making  any  remarks  on  them  until  we  are  considering  trusts  of  ^^'^^^^^^ 
that  description. 

I  have  said  that  power  of  division  of  the  fund  provided   to  the  Fatreh's 
children  should  be  expressly  reserved  to  their  father :  this  is  almost  ^sk>n.^ 
infariaUy  done.     But  the  power  appears  to  arise  by  law,  without  ex- 
press stipulation;  and  where,  as  before  suggested,  express  power  is 
reserved  to  the  father  to  limit  the  interest  of  a  child  to  a  liferent,  and  to 
gi?e  the  fee  to  such  child's  children,  it  is  said  that  power  to  place  that 
share  of  the  provision  in  trust  for  these  purposes  is  implied ;  as  other- 
wise the  rights  of  liferent  and  fee  could  not  be  made  effectual^    The 
fa&et  has  by  law  not  only  the  power  of  division,  but  the  right  to 
delate  that  power  to  others.'    If,  however,  his  delegates  will  not  act, 
&e  Court  have  no  authority  to  interfera'    The  division  by  the  father 
must  not  be  illusory ;  but  where  the  fath^  expressly  reserves  power 
of  division  ac€X>rding  to  his  own  discretion,  and  where  no  fraud  or 
dishonesty  of  purpose  is  alleged,  the  Court  will  not  readily  interfere  to 
alter  his  exercise  of  the  reserved  power.^    In  the  case  of  Marder^s  Trus- 
tees there  was  a  fund  of  about  £2000  divisible  between  two  daughters. 
ThefiEtther  assigned  £50  to  the  one,  and  the  remainder,  about  £1950, 
to  the  other.     It  was  admitted  that  this  division  was  on  the  verge  of 
being  illusory ;  and  except  that  the  daughter  to  whom  the  £50  were 
mgned  was  married,  and  the  other  daughter  (at  the  time  of  the  division) 
^uunarried,  there  was  no  apparent  specialty  in  the  case.    But  the  Court 
were  unanimous  in  sustaining  the  division ;  and  all  the  Judges  expressed 
the  strongest  repugnance  to  interfere  with  the  father's  act,  except  in  a 
case  where  the  division  was  positively  illusory ;  that  is,  where,  under 
the  name  of  division  among  all,  it  operated  exclusion  of  some  one  or 
more.    Beference  was  made  in  that  case  to  the  Act  11  Geo.  rv.,  and 
1  Win  IV.  cap.  46,  which  declares  that  no   appointment,  made  in 
exercise  of  any  power,  shall  be  invalid  on  the  ground  that  an  illusory 
or  nominal  share  only  shall  be  thereby  made  to  devolve  upon  any  one 
or  more  of  the  objects  of  the  power.     The  Act  seems  intended  to  apply 
to  England  only ;  but  it  is  not  expressly  declared  to  do  so,  and  the 
&boTe  decision  is  in  conformity  with  its  spirit.    It  appears,  however,  to 
ftpply  only  to  cases  of  special  power  to  appoint,  conferred  by  third 
Parties  on  donees  as  applicable  to  the  distribution  of  funds  derived  from 
8Qch  third  parties, — ^not  to  powers  reserved  by  parents  as  applicable  to 
fluids  provided  by  themselves ;  neither  does  the  Act  apply  to  cases  where 
the  power  to  appoint  exists  at  Conunon  Law,  independently  of  special 
power  or  reservation.* 

^  Lend  DeM  in  Kippe&'s  Tnutoes  v.  '  Same  caw. 

I)iriey,  3  July  1856,  18  D.  1 1 37.  *  Marder's  Trustees  v.  Maider,  30  March 

'CampbeU  v.  Oampbella,  22  Dec.  1739,      1853,  16  D.  633. 
M.  6849.  

'See Smith's  Trustees  v.  Graham  and  others,  29  May  1873,  11  Macph.  630 ;  and 
note  \  next  page. 
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In  exercifling  a  power  of  division  conferred  by  a  third  party,  as  appli- 
cable to  a  fond  derived  from  such  party,  the  donee  of  the  power  must 
take  care  not  to  go  beyond  what  the  express  terms  of  the  power  allowed 
to  be  done.    A  father  granted  his  bond  of  provision  to  trustees  for  £2000 ; 
the  interest  to  be  paid  to  his  daughter,  and  the  principal  to  her  chUdren, 
to  be  divided  among  them  by  such  proportions  as  their  mother  should 
direct,  and,  failing  appointment,  equally.     The  share  of  each  child  was 
to  be  paid  after  the  mother^s  death,  at  his  or  her  marriage  or  majority 
respectively ;  and  the  bond  contemplated  no  conditions  being  attached 
to  the  payment  when  it  fell  due ; — what  was  given  to  the  mother  was 
simply  a  power  of  division  among  her  children.    She  had  two  children^ 
of  different  marriages,  both  of  whom  had  attained  majority,  and  were 
married  in  her  lifetime ;  and  upon  her  death,  therefore,  according  to  the 
express  terms  of  the  bond,  the  whole  of  the  provision  ought  to  have 
been  paid  over  to  the  children  by  the  trustees.     But  in  the  professed 
exercise  of  her  power  of  division,  the  mother  had  appointed  the  trustees 
after  her  own  death  to  pay  £1000  to  one  child  in  liferent  for  her  sole 
use,  and  not  to  be  assignable  by  anticipation,  and  to  the  other  child  in 
fee  after  the  liferenter's  death.    Of  the  other  £1000,  she  allocated  £5 
to  the  child  who  was  to  have  the  liferent,  and  £995  to  the  other. 
This  appointment  went  beyond  the  mother's  powers,  both  in  post- 
poning the  term  of  payment  in  part  and  in  attaching  conditions  to  the 
appointment  in  favour  of  one  of  the  children ; — and  the  Court  held  that 
the  deed  was  thereby  in  part  a  bad  appointment ;  that  the  whole  deed 
was  thereby  vitiated ;  and  that  the  £2000  fell  to  be  divided  between  the 
two  children  equally,  just  as  if  there  had  been  no  deed  of  appointment 
at  alL^    The  same  principle  was  fully  recognised  in  the  earlier  case  of 
Watson.*  • 

These  cases,  it  will  be  observed,  relate  to  the  exercise  of  powers 
given  by  third  parties,  as  applicable  to  funds  or  estate  provided  by 
such  third  parties,  and  not  to  funds  or  estate  provided  by  the  person 
who  himself  exercises  the  power.  Whether  the  same  strict  rules  would 
be  applied  by  the  Court  as  applicable  to  the  exercise  of  powers  reserved 
by  the  persons  who  make  the  appointment,  or  arising  to  such  persons 


1  Baikie*!  Trustees  v.  Ozley  and  Cowan, 
25  Feh.  1862,  24  D.  589. 


s  Watson  v.  Majoribanks,  17  Feb.  1837, 
16  SK  586. 


*  Effect  was  given  to  the  same  principle  in  Campbell  v.  Campbell,  19  Jnne  1878, 
5  B.  961.    See  also  Lennock's  Trostees  v.  Lennock,  eta,  16  Oct  1880,  8  R.  14. 

Questions  as  to  illasory  appointments  will  not  arise  under  deeds  coming  into  opera- 
tion after  the  passing  of  37  ft  38  Vict.  cap.  37,  which  enacts.  Sect.  1.  '  That  no  appoint- 

*  ment  which  from  and  after  the  passing  of  this  Act  shall  be  made  in  exercise  of  any 

*  power  to  appoint  any  property,  real  or  personal,  amongst  several  objects,  shaU  be 
'  invalid  in  law  or  in  equity  on  the  ground  that  any  object  of  such  power  has  been 
'  altogether  excluded.'  .  .  .  Sect.  2.  *  fVovided  always  that  nothing  in  this  Act  contained 
'  shaU  prejudice  or  affect  any  provision  in  any  deed,  will,  or  other  instrument  creating 
'  any  power,  which  shaU  declare  the  amount  or  the  share  or  shares  from  which  no 

*  object  of  the  power  shall  be  excluded,  or  some  one  or  more  object  or  objects  of  the 
'  power  shaU  not  be  excluded.' 
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by  special  contract,  is  a  point  apparently  not  yet  decided.  In  Baikie's 
case,  the  Lord  President  M'Neill  says, — 'It  is  not  the  case  of  an 
*  exercise  of  power  reserved  or  contracted  for,  but  it  is  a  power  conferred,' 
etc  Lord  Curriehill  says, — '  K  we  had  now  to  consider  the  abstract 
'  question  whether  a  party  having  a  power  of  division  of  a  fund  can  allot 
'  a  liferent  of  the  fund  to  one  person,  and  the  fee  to  another,  without 
'  anj  indication  of  the  intention  of  the  donor  of  the  power,  the  decision 
'  would  involve  points  of  great  difficulty.  So  far  as  I  know,  no  decision 
has  ever  been  pronounced  upon  that  question,  although  opinions 
'  deserving  of  greatweight  have  been  incidentally  expressed  upon  it/  And 
Lord  Deas,  who  differed  from  the  majority  of  the  Court,  appears  disposed 
to  allow  to  a  parent  the  exercise  of  a  large  discretion  even  when  the  power 
«*as  not  reserved  by,  but  conferred  on,  such  parent^ — at  least  in  cases 
where  the  deed  conferring  the  power  was  not  a  deed  by  a  third  party 
altogether  gratuitous  in  its  nature.  In  practice,  care  should  be  taken  to 
ascertain  the  views  of  parties  conferring  such  powers,  and  to  express  the 
powers  accordingly.  Parties  reserving  power-  over  a  fund  provided  by 
themselves  should,  as  a  general  rule,  express  the  reservation  in  their  own 
favour  in  the  broadest  terms. 

When  there  is  a  power  of  division  not  exercised,  the  provision  falls 
to  all  the  children  in  equal  shares ;  and  a  posthumous  child  takes  equally 
with  one  bom  before  the  father's  death.^  And  in  cases  of  provisions  by 
parents  to  their  children  the  condition  '  8i  sine  liberis  decesserit  *  comes 
into  operation ;  so  that  the  issue  of  a  child  predeceasing  the  term  of  pay- 
ment is  entitled  to  the  share  which  would  have  fallen  to  his  parent  if  he 
had  survived'  Moreover,  where  the  provision  emanates  from  the  father, 
it  has  been  said  that  his  power  of  division  authorises  him  to  apportion 
among  the  issue  of  a  deceased  child  the  share  which  would  have  fallen 
to  their  parent  if  he  had  survived.' 

I  have  already  suggested  that  when  a  husband  is  making  an  ante-  Provision 
nuptial  settlement  of  the  whole,  or  substantially  the  whole,  of  his  estate  mcond^^"*^"  "* 
upon  the  occasion  of  his  first  marriage,  and  when  such  estate  is  not  of  mahriaok. 
very  small  amount,  power  should  be  reserved  to  him  to  grant  suitable 
provisions  out  of  the  same  estate  to  his  wife  and  children  of  a  subsequent 
marriage,  in  case  at  the  time  of  such  subsequent  marriage  he  has  no  other 
estate  ont  of  which  to  grant  suitable  second  provisions.    This  is  a  usual 
and  expedient  clause  in  the  above  circumstances ;  a  qualification  being 
generally  added  that  the  amount  of  the  second  provisions  shall  not  exceed 
one-half  of  the  settled  estate.    When  the  heir  of  the  marriage  is  only  an 
heir  among  creditors,  the  father  undoubtedly  has  power,  without  express 
reservation,  to  grant  rational  provisions  in  favour  of  his  wife  and  chil- 
dren of  a  second  marriage,  though  these  shall  encroach  on  the  provisions 
made  for  the  children  of  the  first  marriage.*    But  excessive  provisions  in 

I  OHpluuit  V.  Oliphaot,   19  Jnne  1793,  '  Menzies,  p.  443. 

M.  6603.  *  BeU's    Principles,    19S1,    and     cases 

^Wood  V,   Aitchison,   26  June  1789,      cited. 
M.  13,043. 

VOL  IL  O 
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HvaBAHi's  snch  a  case  vill  not  be  allowed.  In  the  case  of  Brace/  a  provision  was 
MARRIAGE.  granted,  by  postnuptial  contract,  shortly  after  the  second  marriage,  in 
favour  of  the  wife  and  children  of  that  marriage,  which  original  provision 
was  reasonable  in  amount,  and  was  effectual  A  good  many  years  later 
when  a  large  family  had  been  bom  of  the  second  marriage,  an  additional 
provision  was  granted  for  their  behoof.  The  additional  provision  was 
reduced,  as  in  fraudem  of  the  contract  made  on  the  first  marriage.  A 
similar  principle  was  applied  in  the  case  of  a  second  marriage  and  post- 
nuptial  contract;*  and  likewise  in  a  case  where  the  contract,  on  the 
occasion  of  the  second  marriage,  was  antenuptial;  the  Court  having 
refused  to  sustain  provisions,  so  far  as  extravagant,  in  prejudice  of  those 
granted  to  the  children  of  the  first  marriage.' 

When  the  heir  of  the  marriage  is  made  a  proper  creditor,  and,  still 
more,  if  the  father  is  divested  of  the  estate  by  a  conveyance  thereof  to 
trustees,  the  case  is  less  favourable  to  the  wife  and  children  of  the  second 
marriaga  Professor  Bell,  in  his  Commentaries,^  says  that,  when  the  heir 
is  a  creditor,  the  natural  obligation  on  the  father  to  support  and  aliment 
his  wife  will  sustain  the  provision  to  his  wife  of  a  second  marriage  to  a 
moderate  extent.  But  he  expresses  a  different  opinion  in  his  Prin- 
ciples ;  ^  and,  since  the  last  edition  of  his  Principles  was  issued,  the  case 
has  been  before  the  Court,  in  circumstances  not  unfavourable  to  the 
second  wife.  The  husband  had,  by  postnuptial  contract  with  his  first 
wife,  conveyed  his  estate,  which  consisted  of  lands,  to  trustees  for  the 
children  of  the  first  marriage  by  name,  making  these  children  creditors. 
He  conveyed  the  same  lands  to  his  second  wife  in  security  of  her  provi- 
sions ;  and  she  was  first  infeft»  and  her  claim  was  not  gratuitous.  In  a 
competition  between  her  and  the  children  of  the  first  marriage,  the 
Judges  of  the  First  Division  were  equally  divided  on  the  question 
whether  her  provision  should  be  sustained  to  a  reasonable  and  moderate 
extent,  or  set  aside  altogether.*  The  case  was  compromised,  and  the 
point  of  law  remains  undecided.  Where,  therefore,  there  is  a  trust- 
conveyance  for  behoof  of  the  children  of  the  first  marriage,  and  the 
title  of  the  trustees  is  completed,  the  reservation  to  the  father  of  power 
to  grant  suitable  provisions  out  of  the  trust-estate  to  his  wife  and  children 
of  a  second  marriage  is  probably  indispensable,  because  the  father  is 
divested.  There  is  a]so  much  reason  to  doubt  the  validity  of  provisions  to 
the  wife  and  children  of  a  second  marriage,  even  out  of  a  fund  in  which 
the  children  of  the  first  marriage  have  no  real  right,  but  only  a  proper 
jus  crediti.  In  such  case  likewise,  therefore,  it  is  advisable  to  insert  a 
similar  reservation  in  favour  of  the  husband. 

1  Bnioe  V.  Olen,  7  Feb.  1761,  M.  13,036.  *  Bell's  Comm.  L  642. 

s  Wood  V.  Fairley,  3  Dec.  1823, 2  Sh.  549.  *  Bell's  Principles,  ut  wpra. 

>  Duncan  v,   Sloss,   8   Feb.    1785,   M.  <  Gathrie  v.  Cowan,  21  Nov.  1846, 9  D. 

987.»  124. 


^  See  the  observations  of  Lords  Benholme  and  Neaves  on  this  case  in  Garphin 
V.  Clapperton,  24  May  1867,  5  Macph.  797. 
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The  next  clause  is  a  declaration  that  the  provisions  m  favour  of  the  provisionb  i» 

FULL  OF 
CLAIMS. 


children  shaU  be  in  f uU  satisfaction  to  them  of  their  right  of  legitim,  ''u^'- ^'^  "«^^ 


ftod  of  all^they  can  claim  by  law  from  their  father,  or  his  estate,  through 
his  decease.  This  declaration  may  or  may  not  be  made  under  the  ex- 
ception of  his  goodwill,  and  that  the  children  may  succeed  to  him  as  his 
heiis-at-law  or  next  of  kin,  in  case  or  so  far  as  he  shall  not  otherwise 
dispose  of  his  estate. 

The  right  of  legitim  requires  to  be  very  clearly  discharged  in  order  Exclusion  ov 
to  be  excluded.*    The  doctrine  here  laid  down  is  fiiUy  illustrated  by  deci-  "^^^^"^ 
akauL    Thus  the  legitim  is  unaffected  by  a  daughter's  acknowledging 
that  certain  sums  had  been  conveyed  to  her  at  her  marriage  in  part  of  her 
patrimony.'     Again,  the  receipt  by  a  daughter  on  her  marriage,  contained 
in  aztides  of  marriage  in  the  English  form,  for  a  sum  from  her  father 
as '  her  portion,  or  fortune,'  was  held  not  to  import  a  discharge  by  her  of 
ba  legitim.'  *     And,  however  clear  and  express  may  be  the  words  of 
exduaion  employed  by  the  father  after  his  marriage,  in  order  to  defeat  and  made 
the  child's  right  of  legitim,  such  exclusion  cannot  be  accomplished  by  parbnts' 
any  postnuptial  deed  executed  by  him.    The  exclusion  by  him,  in  order  >'^*''^^^*- 
to  be  effectual,  must  be  before  his  marriage.^    But  where  a  father  left  a 
imiversal  settlement  of  his  estate,  including  the  share  thereof  claimable 
by  his  children  as  legitim,  and  containing  contingent  provisions  in  favour 
of  one  of  his  children  (a  daughter),  that  child  was  found  not  entitled  to 
draw  the  legitim  in  opposition  to  the  provisions  of  the  universal  settle- 
ment, and  likewise  to  take  benefit  under  the  settlement.     She  was 
bound  at  once  to  make  her  election  of  one  or  other,  and  was  not  entitled 
to  delay  doing  so,  in  respect  that  the  testamentary  provisions  were 
contingent,  the  representatives  of  the  deceased  being  bound,  in  the  first 
place,  to  give  her  all  the  information  requisite  for  enabling  her  to  make 
tbe  election  advisedly.* 

Where,  however,  the  father  simply  appoints  his  wife  to  be  his  '  sole 
'  executrix  and  universal  legatory,  with  full  power  to  intromit  with '  his 
'  whole  moveable  estate  and  executiy  of  every  description,'  this  is  held 
to  include  only  the  dead's  part  or  share  of  moveable  estate  at  the  father's 
disposal ;  and  a  daughter,  ratifying  her  father's  deed  in  the  above  terms, 
is  held  not  thereby  to  give  up  her  claim  of  legitim.^ 

The  right  of  legitim  belongs  to  the  children  who  survive  their  father 
g^erally ;  and  we  have  seen  that  when  there  are  surviving  children 
and  no  surviving  widow,  or  a  widow  and  no  surviving  children,  the  goods 
in  conmnmion  divide  into  two, — ^the  children,  or  the  widow  (as  the  case 

\  Stoir,  iii  8.  45.  <  Hog  v.  Hog,  7  Jnne  1791«  M.  4619. 

'  Clirk  V.  Burns  and  Stewart,  27  Jan. 

1835,  13  Sh.  326.  ^  Keith's  Trustees  v.  Keith  and  others, 

'  Uaiqiiis  of  Breadalbane  v.  Mwchioness  17  July  1857,  19  D.  1040. 
of  Clisiidos,  20  Jsn.  1836,   14  Sh.  309 ; 

^ffinned  16  Angnst  1836,  2  Sh.  &  M*L.  •  White  v,  Finlay,  etc.,  15  Nov.  1861, 

App.  377.  24  D.  38. 


«  See  also  Trevelyan  v,  Trevelysn,  11  Msrch  1873,  11  Macph.  516. 
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LBOITIM  IN 

fathkr's 

UFRTIMB. 


may  be),  taking  the  one-half,  and  the  other  half  being  dead's  part  or 
executry.  But  though  there  shall  be  a  surviving  widow,  yet  if  she 
has  discharged  her  jus  relicta,  her  discharge  will  operate  in  favoor  of 
the  surviving  children  in  the  same  way  as  if  she  had  predeceased  her 
husband.  The  children  wOl,  in  that  case,  take  half  of  the  goods  in 
DiscHAROB  OP  communion  as  legitim.^  And  where  the  father  during  his  lifetime  has 
obtained  firom  one  of  the  children  contingently  entitled  to  legitim,  and 
who  survives  his  father,  a  discharge  or  renunciation  of  his  l^tim,  the 
discharge  operates  in  reference  to  the  other  surviving  children's  claim  of 
l^tim  in  the  same  way  as  if  the  child  who  granted  it  had  predeceased 
his  father.'  The  same  principle  was  forcibly  illustrated  in  a  case  where, 
in  an  antenuptial  contract,  the  wife  had  renounced  her  ju$  rdietoB,  and 
provisions  were  granted  to  the  younger  children  in  satisfaction  of  their 
legitim.  In  these  circumstances,  the  eldest  son,  for  whom  no  provision 
had  been  made  by  the  marriage-contract,  and  whose  right  to  l^tim  was 
not  thereby  excluded,  was  found  entitled  to  the  entire  half  of  the 
goods  in  communion  as  legitim.'  When,  however,  the  provisions,  which 
are  declared  to  be  in  full  of  legitim,  are  granted  '  to  the  children  of 
the  marriage,'  the  word  'children'  includes  the  heir  of  the  marriage 
as  well  as  the  other  children,  and  prevents  the  heir  from  claiming 
legitim.* 

But  the  discharge  of  legitim  arising  by  a  child's  acceptance,  after  his 
father's  death,  of  a  special  provision  contained  in  a  general  settlement 
by  his  father,  and  thereby  declared  to  be  in  lieu  of  the  child's  l^tim, 
does  not  increase  or  alter  the  other  children's  claim.  The  rights  of 
legitim,  and  other  rights  arising  by  law  in  the  father's  moveable  estate, 
become  fixed  and  vested  upon  the  father's  death.  Upon  that  event,  any 
child  not  legally  excluded  is  entitled  to  claim  his  l^tim,  unless  he 
prefers  the  special  provision  granted  in  lieu  of  it  If  he  claims  the 
legitim,  he  will  forfeit  the  special  provision,  which  will  fall  to  his 
father^s  general  disponee,  or  other  person  entitled  to  the  residue  of  his 
father's  estate.  On  the  other  hand,  if  he  accepts  the  special  provision 
granted  by  the  general  settlement,  in  lieu  of  legitim,  his  acceptance 
thereof  operates  as  an  assignation  or  discharge  of  his  share  of  the 
legitim  to  the  general  dispense.^  And  here  it  may  be  noticed,  that  the 
discharge  by  one  pf  several  children,  even  though  granted  during  his 
father's  lifetime,  of  his  share  of  a  conventional  provision  to  children, 
payable  under  his  father's  marriage-contract,  does  not  operate  to  increase 
the  shares  of  the  other  children  in  such  provision,  but  in  favour  of 
the  father/ 


Discharge 

APTKR 

PATHKR*8 

DBATH. 


I  NiBbet  V.  Nisbet,  18  Jan.  1726,  M. 
S181 ;  affirmed  as  to  this  point,  7  March 
1726,  Robertson's  App.  594. 

s  Hog  V.  Hog,  7  June  1791.  M.  8193. 

^Loid  Panmore  v.  Crokat,  29  Feb. 
1856,  18  D.  703. 

*  Keith's  Trustees,  mpm. 


^  Fisher  v.  Dixon,  16  June  1840,  2  D. 
1121. 

•AUaidice  v.  Smart,  12  Feb.  1721, 
R4)bertBon*s  App.  399.  The  principle  of 
this  decision  appears  to  be  similar  to  that 
which  ruled  in  Boutledge*s  ease,  and 
which  was  explained  in  connection  with 
that  case.     See  svpra,  p.  881. 
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A  question  has  sometimes  arisen,  whether  the  legitim  can  be  drawn  Can  LsoiTUf 
in  addition  to  a  special  provision  made  by  antenuptial  contract,  but  ^vwion^^ 
which  is  not  expressly  declared  to  be  in  lieu  of  legitim.  It  was  decided  ^^^  »; 
ID  the  House  of  Lords,  in  Nisbet's  case,  already  referred  to  (reversing 
the  judgment  of  the  Court  of  Session  on  that  point),  that  the  legitim  was 
not  deluded  by  the  mere  granting  of  a  special  provision,  but  that  the 
amotrnt  drawn  as  legitim  was  to  be  imputed  towards  the  special  pro- 
vision, the  latter  having  been  apparently  the  most  valuable  of  the  two. 
In  other  words,  the  children  were  not  entitled  to  take  both  In  a  recent 
case,  in  which  Nisbefs  case  seems  not  to  have  been  referred  to,  and 
▼here  there  was  no  opposition,^  the  Court  of  Session  allowed  a  child  to 
diaw  both ;  and  in  the  more  recent  case  of  Keith's  Trustees,  above 
refened  to,  the  Court  found  the  testator's  daughter  entitled  to  her 
l^tim  in  addition  to  a  provision  granted  to  her  by  her  father  in  his 
antenuptial  contract,  made  in  the  English  form ;  holding  further,  that 
the  antenuptial  provision  was,  like  a  debt  due  by  the  father,  to  form 
a  deduction,  not  specially  from  the  legitim,  but  from  the  whole  free 
moYeable  estate  of  the  deceased  as  at  the  time  of  his  death. 

I  may  here  notice  that  personal  bonds,  though  excluded  from  the  Pebsdnal 
rights  arising  by  marriage  to  the  husband  and  wife  if  overdue  as  at  the  to  leoituc. 
^e  when  they  fiedl  to  the  husband  or  wife,'  fall,  nevertheless,  under 
the  children's  claim  of  legitim.'  The  exclusion  of  the  rights  of  the 
husband  and  wife,  in  the  case  of  bonds  so  overdue,  arises  by  Statute,  and 
does  not  extend  to  the  children.  Where  not  so  overdue,  such  bonds  are 
on  the  same  footing  with  other  personal  estate  so  far  as  regards  the 
spouses  and  their  children.** 

We  have  next  to  consider  as  to  the  disposal  of  the  wife's  property,  provisions 
or  the  provisions  to  be  made  on  her  part,  by  the  marriage-contract 

When  the  wife's  property  is  not  of  large  amount  with  reference  to 
the  position  of  the  parties,  and  when  the  husband  is  making  suitable  pro- 
visions in  favour  of  his  wife,  and  giving  full  security  to  her,  it  is  a  very 
common,  and  I  think  a  reasonable  arrangement,  for  the  wife  to  convey 
to  her  husband  simplicUer  whatever  property,  heritable  or  moveable,  she 
i^  at  the  time,  and  all  that  shall  fall  to  her  during  the  subsistence  of 
the  marriage.  "What  may  fall  to  her  after  the  dissolution  of  the  mar- 
fi^  onght  never  to  be  so  conveyed.  When  the  husband  grants  suitable 
provisions,  without  giving  security,  or  when  he  becomes  bound,  in  certain 
expected  contingencies,  to  grant  suitable  provisions  with  security,  it  is 
&  conunon  arrangement  to  convey  the  wife's  property  to  trustees,  in 
trost  to  be  made  over  to  the  husband  either  on  his  giving  security,  or 
granting  the  contemplated  provisions  with  security,  as  the  case  may  be ; 

^Fnser  v.  Rjuikin,  17  Dec.  1835,  14  >  1661,  cap.  32. 

^  174.  8  Nisbet's  caae. 


^Heritable  leciiritiea  are  exdaded  from  legitim — Sect.  117  of  the  Act  of  1868* 
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and,  meantime,  tx>  be  held  for  the  husband  and  wife  in  liferent  and, — 
in  case  the  contemplated  security,  or  provisions  and  security,  are  not 
granted, — ^for  the  wife  and  her  heirs  or  assignees  in  fee,  secluding  the 
husband's /!£«  marUi  and  right  of  administration.^ 

But  it  may  often  be  desired  to  preserve  the  wife's  property  in  any 

event  for  her  own  separate  usa     The  aiTangements  met  with  for  that 

end  are  various  in  form  and  character.     The  wife  sometimes  makes 

Win's  BSTATB  an  antenuptial  conveyance  of  her  property  to  herself,  exclusive  of  her 

coyvETBD  TO    husbaud's  jus  mariM  and  right  of  administration,^  and  gives  him  either 

HBRSKLF  FOR     a  prcscut  or  prospective  liferent,  as  may  be  arranged.    Under  such  a 

HSR  8EPARATB  ^  j  t       •  ^i.  •/•  i  _x         -i?    1         j.  j.  J 

U8X.  conveyance  and  exclusion,  the  wifes  property,  if  kept  separate,  and 

not  amalgamated  with  the  husband's  estate  or  funds,  will  be  protected 
against  him  and  his  creditors,  and  made  available  to  the  wife,  agreeably 
to  the  terms  of  her  conveyance, — ^to  which  he  ought  to  be  made  a 
consenting  party  for  his  interest.  But,  unless  trustees  are  interposed, 
there  is  always  the  risk  that  if  the  wife's  estate  and  funds  are  realised 
the  proceeds  will  get  into  the  husband's  power;  or,  if  consisting  of 
corporeal  moveables,  that  they  will  become  his  by  possession,  and  will 
be  so  mixed  up  with  his  own  proper  means  or  moveable  effects  as  to  be 
undistinguishable  therefrom,  and  so  liable  to  the  claims  of  his  creditors.^ 
In  order  to  complete  security  practically  against  such  claims,  the  only 

2^J^I^^J?«  course  is  to  interpose  trustees  to  hold  the  wife's  funds.    This  is  done  by 

TRUST  FOR  BBR.  *  "^ 

a  conveyance  of  the  funds  by  the  wife,  with  her  husbands  consent, 
either  in  the  marriage-contract,  or  in  a  separate  deed  in  favour  of 
trustees.     The  purposes  of  the  trust  which  the  wife  creates  usually  are 
to  pay  the  free  yearly  income  to  the  spouses,  and  the  longest  liver  of 
them,  during  their  joint  lives,  and  the  life  of  the  longest  liver.     Or  (if 
the  income  is  to  be  secured  for  the  separate  use  of  the  wife  herself)  the 
trustees  wiU  be  directed  to  pay  the  same  to  her  during  her  life,  exclud- 
ing the  husband's  jtis  mariti  and  right  of  administration,  and  under  the 
declaration  that  it  shall  be  payable  to  her  for  her  alimentary  use,  and 
that  it  shall  not  be  capable  of  being  burdened  or  assigned  by  her  by 
way  of  anticipation ;  and  after  her  death  it  will  be  made  payable  to 
her  husband  during  his  life,  in  case  he  shall  survive  her.     The  fee  or 
capital  will  be  payable  to  the  children  of  the  marriage, — ^if  sons,  at  their 
majority,  and  if  daughters,  at  majority  or  marriage,  and  after  the 
death  of  the  wife,  or  of  the  husband  and  wife,  supposing  both  of  them  to 
have  rights  of  liferent  over  the  fund.     In  case  there  shall  be  no  childreD, 
or  none  who  shall  acquire  a  vested  right,  then  the  fee  or  capital  will  be 
payable  to  the  wife  upon  her  husband's  death,  if  she  shall  survive  him, 

^  This  view  in  iUustrated  by  the  caae  of  McDonald  v.  Doig,  29  Jan.  1793,  M.  5S48. 


<^  The  moveable  estate  of  a  wife  married  after  18th  Jnly  1881  is  vested  in  her  as  a 
separate  estate,  not  subject  to  the  jus  mariti;  and  the  rents  and  produce  of  her  heri- 
table estate  are  not  subject  to  the  right  of  administration — 40  &  41  Vict.  cap.  21,  sects. 
1  &  2.     The  power  of  settlement  by  antenuptial  contract  is  not  affected  by  the  Act 
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and  to  her  heirs  or  assignees  upon  his  death,  or  upon  the  termination  of  Settlement  of 

wife's  E8 
IN  TRUST. 


bis  right  in  the  funds,  if  she  shall  have  predeceased  him.*  ^'^^^  ^  bstate 


This  is  a  very  simple  trust  as  to  its  purposes,  and  veiy  commonly 
adopted  in  practice  for  securing  a  lady's  fortune  upon  her  marriaga  The 
tenns  of  the  dispositive  clause  will  he  as  in  the  case  of  the  tnist-deed  by 
the  husband  already  noticed.  The  wife's  deed  should  likewise  contain 
the  provisions  before  suggested  as  to  the  division  of  the  capital 
among  the  children;  giving  the  power  of  division,  in  this  case,  to 
the  spouses  during  their  joint  lives,  and  to  the  survivor  solely  after  the 
death  of  either.^  It  should  contain  distinct  and  definite  orders  as  to 
the  vesting  of  the  children's  rights  in  the  fee ;  the  right  of  the  issue 
of  predeceasing  children  to  their  parent's  share;  and  the  right  of 
accretion  of  surviving  children,  when  the  predeceasers  leave  no  issue ; 
and  it  should  give  the  trustees  power  to  expend  the  capital,  to  a  limited 
extent,  for  the  children's  professional  education,  outfit,  or  advance- 
ment, before  vesting, — all  as  in  the  case  of  the  husband's  trust ;  except 
that,  in  the  wife's  case  the  consent  required  before  making  advances 
for  outfit  should  be  on  the  part  of  the  parents,  or  survivor  of  them, 
whilst  in  life. 

The  deed  will  of  course  contain  likewise  all  the  usual  and  necessary 
powers  of  management.  With  regard  to  clauses  of  indemnity  to  pur- 
chasers, debtors,  and  others  dealing  with  the  trustees,  and  declaring  the 
trustees  not  liable  for  omissions,  or  for  each  other,  etc.,  reference  is  made 
to  what  has  been  said  on  the  same  subject  in  connection  with  marriage- 
contract  trusts  by  husbands. 

When  trusts  are  created  both  by  the  husband  and  wife,  it  will 
generally  be  found  that  one  set  of  powers  of  management,  etc.,  will  serve 
for  both.  But  it  must  be  kept  in  view  that  there  are  two  distinct  trusts 
created  by  different  parties,  and  having  relation  to  different  funds ;  and, 
if  one  set  of  clauses  is  made  use  of,  care  has  to  be  taken  to  make  all  the 
powers,  declarations,  etc.,  flow  from  both  the  parties,  and  apply  to  both 
of  the  funds.  And,  if  land  is  conveyed,  there  will  not  only  be  adequate 
description  in  the  dispositive  clause,  but  all  the  clauses  usual  in  an 
ordinary  disposition  of  lands. 

^  See  supra,  p.  899. 


^In  serera]  recent  cases  the  question  has  arisen  whether,  where  there  are  no 
oHerior  interests  to  be  protected,  a  wife  is  entitled,  aUmte  matrimomo,  to  call  upon  the 
tnutees  under  her  antcDuptial  marriage-contract  to  denude  of  the  trust  and  pay  over 
to  her  the  ci4>ital  sums  settled  by  her  in  the  contract ;  and  the  result  of  the  decisions 
Beems  to  be  that,  if  it  shall  appear  from  the  contract  that  the  trust  was  created  for  the 
^e's  protection  and  as  a  security  for  her  provisions,  it  must  subsist  during  the 
nurrisge,  whether  it  is  expressly  declared  irrevocable  or  not,  if  the  true  intention  of 
tbe  parties  appears  to  have  been  that  it  should  be  irrevocable— Pringle  v.  Anderson, 
3  Jnly  1868,  6  Macph.  982 ;  Special  Case,  Hope  and  others,  15  March  1870,  8  Macph. 
699;  Menziee  r.  Murray,  5  March  1876,  2  R.  507.  But,  on  the  other  hand,  if  it 
BbaU  appear  that  the  trust  was  created  merely  for  purposes  of  administration,  and  not 
^or  the  wife*s  protection,  and  that  there  is  no  restraint  on  her  absolute  proprietorship, 
ibemay  compel  the  trustees  to  denude — Ramsay  v.  Ramsay's  Trustees,  24  Nov.  1871, 
10  Macph.  120. 
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The  conveyance  must  also  be  followed  by  registration  or  infeftment 
in  favour  of  the  trustees  so  far  as  regards  land  embraced  in  it,  and  otlier- 
wise  completed  or  made  effectual  according  as  the  nature  of  the  subjects 
conveyed  may  require. 

The  detailed  consideration  of  the  proper  trust  clauses  will  be  deferred 
until  we  are  examining  the  testamentary  trust-deed.     But  there  are 
one  or  two  points,  properly  connected  with  marriage-trusts,  and  chiefly 
arising  in  reference  to  the  case  of  the  w*ife,  to  which  I  will  now  call 
your  attention : — 
Sbttlkmbntof        1.  It  is  usual  to  make  the  conveyance  by  the  wife  include  all  she 
ftfrBusT**'*'***  ^^  ^*  *^®  *™®  ^^  *^®  marriage,  and  all  that  shall  fall  to  her  dniing 
the  marriage  ;^  the  object  being,  as  far  as  possible,  to  protect  her  and 
her  children  against  the  improvidence  or  misfortunes  of  her  husband, 
and  to  secure  her  property  to  herself  for  her  life,  and  to  her  children 
after  her  death,  and,  faiUng  children,  to  herself, — an  object,  the  impor- 
tance of  which  is  now  made  greater  than  formerly  by  the  provisions  of 
the  Moveable  Succession  Act  of  1855,  which  exclude  a  predeceasing 
wife  from  all  interest  even  in  such  propertjr  as  shall  have  come   to 
her  husband  through  herself.     But  it  is  not  desirable  that  legacies,  or 
successions  of  smsdl  amoimt   (I  mean  small  with  reference  to   the 
circumstances  of  the  parties),  shall  fall  under  the  trust    These  are 
intended  for  the  personal  benefit  of  the  legatee;  and  probably,  if  it 
were  supposed  that  they  would  fall  into  the  hands  of  her  trustees  and 
be  locked  up,  they  would  not  be  granted.     It  may  therefore  be  con- 
venient, in  some  cases,  to  except  from  the  conveyance  of  estate  to  fall 
to  the  wife,  during  the  marriage,  sums  or  property  devolving  upon  her, 
the  amount  or  vaJue  of  each  of  which  respectively, — not  the  value  in 
the  aggregate,  but  of  each  respectively — shall  be  imder  a  certain 
specified  sum.     In  a  case  where  there  was  no  such  exception,  and 
where  a  near  relative  of  the  wife  wished  to  leave  her  a  l^acy  of 
considerable  amount,  and  to  give  her  the  full  use  of  the  money  free  of 
control  by  her  marriage  trustees,  the  difficulty  was  got  over  by  granting 
the  legacy  to  the  husband.    In  that  way  the  legacy  did  not  fall  under 
the  trust,  because  it  was  never  the  wife's  property ;  and  the  testator 
had  confidence  in  the  husband  that  he  would  make  the  legacy  avail- 
able for  the  wife's  benefit     But  a  similar  course  may  not  always  meet 
the  views  of  parties.^ 
skttlbmbnt  in        2.  It  may  happen  that  part  of  the  wife's  estate  consists  of  a  life- 
Inniuit  >*6nt  or  terminable  annuity,  or  the  surplus  rent  arising  from  leasehold 

wiJS^^^''*'  ^    property  or  the  like ;  and,  if  it  is  the  intention  of  the  parties  that  such 


^  A  conveyance  by  a  wife  to  trastees  of  aU  *■  which  she  may  suoceed  to  or  acquire 
in  any  manner  of  way/  was  held  not  to  carry  a  sum  of  money  to  which  she  succeeded 
after  the  dissolution  of  the  marriage-— Wardlaw  v.  Wardlaw*s  Trustees,  7  July  18S0, 
7  B.  1066. 

b  Where  a  legacy  is  bequeathed  to  a  married  woman  under  a  declaration  that  it 
shall  not  fall  under  her  marriage  trust,  the  declaration  is  ineffectual — Douglas'  Trustees 
V.  Kay's  Trustees,  2  Dec.  1879,  7  R.  295. 
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afloditj,  or  surplus  rent  (or  as  the  case  may  be)  shall  be  dealt  with  as  wifb's  estate. 

ptrt  of  the  income  of  the  parties,  and  annually  paid  over  to  them  as 

liieienters  by  the  trustees,  the  conto^act  or  trust-deed  should  contain  an 

exptess  declaration  to  that  effect ;  otherwise  I  apprehend  that,  under  a 

tmst  in  the  terms  before  suggested,  the  trustees  would  have  to  capitalise 

the  annuity  or  surplus  rent  by  selling  it  or  otherwise,  and  give  the 

^nses  only  the  interest  of  the  capital  or  price  realised  from  it,  preserving 

the  fee  for  the  children.^ 

3.  When  the  wife  is  dealing  with  her  own  fortune,  and  the  provision  power  to  wife 
on  her  side  is  not  granted  by  her  father,  it  will  often  be  found  con-  ^^ion'ok^^ 
venient  to  give  the  trustees  directions  to  pay  her,  on  her  own  receipt,  capital. 
after  the  marriage,  a  sum  not  exceeding  a  specified  amount,  out  of  the 
capital  of  the  funds.     One  object  of  this  provision  is  to  enable  her  to 
pay  for  her  outfit  from  the  capital  of  her  own  funds,  which  it  may  not 
always  be  convenient  for  her  to  do  before  her  marriage,  and  which  ought 
not  to  form  a  burden  on  her  husband,  or  on  her  own  future  income.' 
There  may  be  other  objects  which  can  best  be  provided  for  in  the  same 
vay.    The  requisite  clause  will  be  introduced  as  one  of  the  purposes  of 
the  trust  which  the  wife  createa 

i  Where  a  wife's  means  ctnsist,  not  of  a  definite  and  specific  pro-  Power 
vision,  but  of  the  share  of  an  estate  which  is  unascertained,  and  some-  wife  to 
times  more  or  less  involved  (it  may  be)  in  family  questions,  or  in  the  cSums!*"*' 
settlement  of  partnership  or  other  claims  arising  to  her  as  in  right  of 
9ome  relative,  it  may  be  of  importance,  from  considerations  of  various 
character,  to  compromise  claims,  or  to  make  concessions,  for  which  there 
iQ&y  be  moral  though  not  legal  grounds.  If  possible  all  such  matters 
should  be  settled  before  the  marriage  But  it  may  be  impossible  to 
accomplish  a  proper  settlement  in  due  time  Trustees,  however,  have 
not  the  same  interest  in  regard  to  such  questions  as  the  wife  herself,  nor 
ha?e  they  the  same  right  which  she  had  before  her  marriage,  and  they 
nay  be  nimble  or  disinclined  to  take  less  than  the  law  will  allow ;  and  so, 
for  their  own  security  and  exoneration,  they  may  be  obliged  to  carry  into 
Court  matters  which  it  would  be  better  to  adjust  privately,  and  in  the 
^y  of  friendly  arrangement.  To  meet  such  a  case  as  this,  the  wife  may, 
in  her  marriage-contract,  expressly  reserve  to  herself  (with  or  without 
concurrence  of  her  husband,  as  may  be  arranged)  the  full  power  to  make 
all  such  arrangements  with  third  parties  as  she  and  her  husband  (if  his 
concurrence  is  required)  in  their  discretion  shall  think  fit ;  and  to  grant 
^  leqnisite  discharges  or  other  deeds  without  consent  or  concuiTence  of 
the  trustees,  providing  always  that  whatever  sums  of  money  or  estate 
Mall  fall  to  the  wife,  as  the  result  of  such  arrangements  and  discharges, 
shall  be  paid  directly  to  the  marriage  trustees,  and  not  to  her.  She  will 
^just  the  terms  of  the  arrangement,  with  or  without  her  husband's 


A  goieral  conveyance  of  acqvirenda  by  a  wife  in  a  marriage-contract  will  carry 
^7  priodpal  sams,  and  will  not  include  annuities  or  life-interestB — Boyd's  Trustees 
f  %d,  13  July  1877,  4  R.  1082. 


912  LECTURES  ON  CONVEYANCING,     [br,  iv.  tit.  ii. 

concurrence,  as  has  been  agreed  on.     The  trustees  will  draw  the  proceeds 
of  her  claim ;  and  the  clause,  being  merely  a  power,  may  be  acted  on 
by  her  or  not  as  is  found  to  answer  best. 
WiFB'8  BBcoND        5.  Whcu  tho  wifs  ties  up  her  whole  means,  or  practically  does  so, 
MARRiAOB.        tliQxe  ought,  as  already  suggested  in  reference  to  the  husband's  settle- 
ments made  under  similar  circumstances,  to  be  a  special  reservation  to 
her,  in  case  of  entering  into  a  second  marriage,  and  having  no  estat-e 
besides  what  has  been  settled  by  the  first  contract,  out  of  which   to 
make  suitable  provisions  to  her  husband  and  children  of  a  second 
marriage,  to  grant  reasonable  and  suitable  provisions  out  of  her  settled 
estate,  in  favour  of  her  husband  and  children  of  the  second  manjage ; — 
the  amount  of  the  second  provisions  nowise  extending  beyond  a  certain 
specified  proportion,  never  exceeding  the  half,  of  the  settled  estate. 
Win's  It  does  not  appear  necessary  to  consider  particularly  the  case  of  the 

B8TATS.  wife  having  an  entailed  estate.    As  regards  the  power  of  granting 

provisions  to  her  husband  and  children,  she  stands  in  the  same  positiou 
as  her  husband ;  except  that,  by  the  Aberdeen  Act,  she  has  power  to 
provide  him  in  a  half  of  the  free  rent  or  value  of  the  estate  after  her 
death,  in  case  he  shall  survive  her ;  whereas  the  husband  has,  by  that 
Act,  power  to  give  his  wife  one-third  only  of  such  rent  or  value.  Bat,  if 
she  is  making  a  trust-conveyance  of  her  estate,  she  ought  to  include  in  it 
her  right  to  the  entailed  estate  and  rents  thereof,  during  the  subsist- 
ence  of  the  marriage,  qualifying  the  disposition  thereof  by  the  clauses 
necessary  for  preventing  an  irritancy  and  forfeiture  of  her  right  under 
the  entail  from  being  thereby  incurred.  These  we  shall  consider  when 
on  the  subject  of  entails  and  heritable  securities  over  entailed  estates. 

I  have  already  stated  that  antenuptial  provisions  by  a  husband  to 
his  wife  are  presumed  to  be  granted  in  consideration  of  the  marriage, 
not  of  the  tocher,  unless  the  contrary  be  shown  by  the  contract.  More- 
over, in  the  case  of  Buchanan,  where  the  wife's  funds  were  assigned  to  her 
husband,  and  he,  on  the  other  hand,  became  bound  to  lay  out  the  same, 
with  a  further  sum,  in  favour  of  the  children  and  for  securing  the  wife's 
jointure,  the  wife  was  found  entitled  on  her  husband's  insolvency  to  have 
a  portion  of  her  fortune,  which  had  been  kept  separate  from  other  funds, 
preserved  entire,  so  as  to  secure  her  promised  provisions.^  But  in  the 
case  of  Greenhill,  where  a  wife's  funds  were  conveyed  to  her  husband 
without  any  special  declaration  that  they  were  to  be  employed  in 
securing  her  provisions,  she  was  found  not  entitled,  notwithstanding  her 
husband's  bankruptcy,  to  plead  retention  of  her  own  funds,  until  she 
should  obtedn  security  for  her  own  provisions,  although  these  provisions 
were  wholly  unimplemented.^  The  words  of  the  report  do  not  show 
whether  the  husband's  provisions  were  expressly  given  in  consideration 
of  the  marriage  alone,  or  of  the  marriage  and  of  the  settlement  made  by 
the  wife ;  and  1  confess  1  should  like  to  see  the  point  further  tried. 

^  Buchanan  17.  Spein    and    Bogle,  6  *  GreenhiU  v.  Ford,  24  Jane  1824,  3 

March  1787,  M.  9201.  Sh.  169. 
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In  cases  where  the^  mariti  is  to  be  excluded,  express  words  of  exclubion  of 
exdoaion  shotild  be  used.**^  But  in  Greenhill's  case  it  was  found  that  a*^"*  »«»"^»- 
conveyance  by  the  wife  to  herself  and  her  husband  in  conjunct  fee  and 
lifeienty  for  his  liferent  use  allenarly,  and  to  the  children  of  the  marriage 
in  fee,  amounted  to  an  exclusion  of  the/ti«  marUi  so  far  as  regarded  the 
subjects  of  such  conveyance.  And  neither  the  assignation  by  the  wife 
in  her  own  favour,  nor  the  qualification  of  the  husband's  rights  under  it, 
reqaiies  to  be  intimated,  in  order  to  exclude  the  husband's  creditors  from 
funds  belonging  to  the  wife  which  have  been  kept  separate  from  the 
hosband's  estate.  When  the  right  to  a  chose  in  action  passes  by  assigna- 
tion from  one  to  another,  intimation  is  necessary  for  completing  the  right 
of  the  new  owner.  But  the  wife's  interest  in  her  own  funds,  reserved 
by  the  terms  of  her  own  assignation,  is  not  thereby  transferred  by  her. 
It  is  already  hers,  and  is  reserved ;  and  intimation  is  not  necessary 
to  perfect  the  reservation,  or  to  enable  her  to  keep  the  right  she  has. 
The  husband's  creditors  are  not  entitled  to  rely  on  his  having  married 
without  a  contract,  and  so  having  acquired  the  Common-Law  rights  over 
his  wife's  fortune.^  b  Th^jus  mariti,  however,  is  a  distinct  and  specific 
light,  which  is  not  readily  held  to  be  excluded  by  implication.  In  the 
case  of  Cuthbertson,'  a  general  declaration  by  the  parties  that  their  means 
and  estate  should  be  respectively  subject  wholly  and  entirely  to  their  own 
Kttlii^  and  disposal,  without  control  of  each  other,  was  found  not  to 
operate  exclusioiL  From  some  other  clauses  in  the  deed,  in  that  case,  the 
above  words  seemed  intended  to  affect  only  the  destination  and  power 
of  disposal  of  the  parties'  means  at  the  dissolution  of  the  marriage. 

After  the  settlement  of  the  wife's  funds,  the  contract  ought  to  con-  Implbmbnt  of 
tain  a  provision  that  execution  shall  pass  thereon,  during  the  subsist-  ^®''^^^- 
ence  of  the  marriage,  at  the  instance  of  persons  named,  or  any  one  of 
them,  whom  failing,  at  the  instance  of  the  nearest  heir-male  of  any  one 
of  them,  of  the  age  of  twenty-one  years  and  resident  in  Great  Britain 
or  Ireland,  for  implement  of  the  provisions  granted  by  the  husband  to 
the  wife  and  children.  Where  the  contract  names  trustees,  they  are 
Qsually  invested  by  this  clause  with  the  power  of  execution.  In  case 
of  need,  the  Court  will  name  a  curator  or  tutor  ad  litem,  to  act  with  or 
for  the  wife  or  children,  in  carrying  on  suits  or  doing  diligence  during 
the  subsistence  of  the  marriage.^  But  the  special  clause  may  obviate 
the  necessity  of  appljring  to  the  Court  for  a  guardian.* 

^  BoUo  V.  Banuay  and  others,  28  Nov.  Jan.  1866,  4  Macph.  279,  it  was  held  that 

1B32,  U  8b.  132.  a  wife  (with  a  onrator  ad  lUem)  had  a  tiUe 

'Cnthbertson  V.  Pollock,  22  Nov.  1799,  to  sae  her  husband  for  payment  of  a 

Home,  206.  provision  made  to  her  in  the  marriage- 

'M'Phetson,  Supplicant,  18  Jan.  1773,  contract,  although    other   persons    were 

^  6052.  named  in  the  contract  at  whose  instance 

*  In  the  esse  of  Smith  v.  Smith,  1 1th  execution  should  pass. 


^  The  exdusion  or  renunciation  may  validly  be  so  expressed  as  to  apply  to  the 
^i^e't  oevMraula— MaodougaU  v.  City  of  Glasgow  Bank,  20  June  1879,  6  R.  1089. 
^See  wpm,  p.  908,  note  *. 
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Rbgistration 

CLAUSE. 


EXBCUTIVE 
CLAUSES. 


Informal 

CONTRACT. 


There  will  be  a  registration  clause  for  preservation  and  execution  in 
the  short  form ;  and,  if  the  contract  contains  or  assigns  a  bond  and 
disposition  in  security,  there  will  be  a  consent  to  r^istration  in  the 
General,  or  Particular,  or  Burgh  Begister  of  Sasines,  in  usual  fonn.^ 

When  the  husband  gives  his  wife  a  provision  by  way  of  annuity  out 
of  an  entailed  estate  or  a  locality-right  over  part  of  the  estate,  there 
is,  in  contracts  executed  before  the  Titles  Acts  came  into  operation,  a 
precept  of  sasine  as  to  subjects  not  held  by  burgage-tenure,  and  a  pro- 
curatory  of  resignation  as  to  burgage  subjects,  for  sasine,  or  resignation 
and  sasine,  to  be  given  to  the  wife  in  liferent,  of  the  annuity  upliftahle 
f  urth  of  the  lands,  or  of  the  locality  lands,  as  the  case  may  be ;  and, 
when  land  estate  is  conveyed  by  either  or  both  of  the  parties,  there  will 
also,  in  such  contracts,  be  a  precept  for  corresponding  infeftment.  In 
contracts  after  these  Acts  came  into  operation,  there  will  be  no  precept 
of  sasine,  and  no  instrument  of  sasine,  or  of  resignation  and  sasine ;  the 
registration  clause  will  be  followed  by  the  clause  bf  direction,  where  it 
is  suitable ;  and  the  deed  will  be  closed  with  an  ordinary  testing-clause. 

The  contract  operates  nothing,  however,  as  a  deed  of  settlement, 
unless  the  marriage  actually  follows.  Before  the  marriage  takes  place 
either  party  nmy  resile,  even  after  having  signed  the  contract ;  in  which 
case  the  contract,  as  a  settlement,  will  fall  to  the  ground. 

We  have  already  seen,  however,  that  an  informal  contract  may  be 
validated  by  homologation.^  In  Falconar^s  case,  as  I  formerly  noticed, 
Lord  Gillies  says  that  to  make  out  a  case  of  reduction  of  a  contract  of 
marriage,  on  which  marriage  has  followed,  foigery  must  be  averred.  On 
the  principle  here  suggested  by  Lord  Gillies,  a  contract,  professing  to  be 
signed  by  both  parties,  was  reduced  at  the  instance  of  the  wife ;  it  being 
proved  that  she  could  neither  write  nor  read  writing ;  that  the  contract 
had  not  been  read  over  or  explained  to  her ;  and  that  her  hand  had 
been  led.' 


Postnuptial 
contract. 


As  far  as  regards  form,  there  is  no  material  difference  between  the 
antenuptial  and  the  postnuptial  contract  The  latter  proceeds  on  the 
narrative  that  the  parties  had  been  married  without  executing  a  con- 
tract, and  were  now  to  supply  that  omission.  The  provisions  on  both 
sides  may  be  of  the  same  nature,  and  will  be  expressed  in  nearly  the 
same  words  as  in  the  case  of  the  antenuptial  contract 

There  is,  however,  a  great  difference  in  the  legal  effect  of  the  post- 
nuptial as  contrasted  with  the  antenuptial  deed.  The  provisions  in  the 
antenuptial  contract  are  regarded  as  in  the  highest  degree  onerous,  except 
so  far  as  they  are  exorbitant.    But  the  provisions  of  the  postnuptial  con- 

1  Wemyssv.  Wemyss,  16  NOV.176S,  M.  >  Wilaon   v.   Pringles,   24  Feb.    ISU, 

9174  ;  Faloonar  v.  Madeod  or  Falconar,      Home,  923. 
14  Jan.  1830,  8  Sh.  312.— See  iupra,  p.  189. 


^  A  clause  oonaentiiig  to  registration  in  the  Register  of  Sasines  is  now  of  no  effect  in 
any  case.     It  has  been  superseded  by  the  warrant  of  registration. 
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tnct,  not  being  given  in  consideration  of  an  intended  marriage,  but  of  a  Postnuptial 
Diarriage  which  has  already  taken  place,  have  not  the  same  highly  onerous 
chancter,  and  indeed  may  be  regarded  sometimes  with  jealousy,  as 
possibly  intended  to  give  excessive  claims  to  the  wife  or  children,  to  the 
iBJnry  of  third  parties.  But,  although  postnuptial  provisions  are  in  a 
fir  less  d^;ree  onerous  than  antenuptial,  still,  marriage  itself,  and  the 
husband's  obligation  to  provide  for  his  wife  and  children,  are  in  them- 
selves onerous  causes ;  and,  if  the  husband  be  solvent  at  the  time  of 
granting  the  postnuptial  provisions,  they  will  be  sustained  as  far  as 
modemte  and  rational,  and  suitable  to  his  circumstances.^  It  was  held 
in  one  case,  that  the  husband,  when  in  a  state  of  positive  insolvency, 
might  grant  a  postnuptial  provision  to  his  wife,  to  the  extent  of  a  mere 
subsistence.^  But  this  decision  appears  now  to  be  regarded  as  a  very 
donbtftil  precedent.'  And  it  seems,  from  the  case  of  Guthrie,  formerly 
cited,*  that  the  principle  applicable  to  insolvency  may  possibly  be 
extended  to  the  case  of  a  husband  who  had  divested  himself  of  all 
his  means,  in  favour  of  trustees  for  his  wife  and  children  of  his  first 
maniage.  By  so  divesting  himself  of  his  whole  means,  he  is  perhaps 
to  be  legaided,  with  reference  to  postnuptial  provisions  to  his  wife  and 
children  of  a  second  marriage,  as  in  a  state  equivalent  to  insolvency. 
It  cannot  be  said,  however,  that  any  opinion  to  that  effect  has  been 
giTen  which  can  be  regarded  as  authoritative. 

The  date  as  at  which  the  husband's  circumstances  are  to  be  inquired 
into,  in  connection  with  the  question  whether  the  provisions  granted  by 
him  aie  suitable,  is  the  date  of  granting  the  provisions.' 

The  question,  how  far  settlements  by  postnuptial  contract  are  revoc-  Rivooation 
able  by  one  of  the  parties,  without  consent  of  the  other,  has  occasioned  ^ura^^ 
a  good  deal  of  discussion.    On  this  point,  it  may  be  held  as  settled,  that,  smrLKiiKNTs. 
where  provisions  are  granted  by  the  parties  mutually,  and  such  provi- 
sions are  rational  and  equal,  the  mutual  considerations  will  render  the 
contract  onerous  as  between  the  parties,  and  prevent  either  of  them 
from  revoking  it  without  consent  of  the  other.®    But  where  the  provi- 
sion is  gratuitous,  or  without  adequate  consideration  with  reference  to 
its  counterpart,  it  is  revocable,  either  in  whole,  or  in  so  far  as  it  exceeds 
what  is  fair  and  reasonable  in  the  circumstances,  as  being  a  donatio 
inter  virum  et  vaorem^     The  revocation  in  such  a  case  is  open  equally 

^  Stair,  i.  9.  15;  Erakine,  iv.   1.  33;  >SeeFra8er,i.  830,  and  cases  there  cited. 

^^^1  r.  Campbell's  Childreo,  24  May  «  Gutbrie  v.  Cowan,  21  Noir.  1846,  9  D. 

1S25, 4  Sh.  32 ;  Shaip  v.  Christie,  19  Jan.  124. 

1S39, 1  D.  396.  ^  Jeffrey's  and  Sharp's  cases. 

^Cunpbdl's  Lady  and  Creditors  com-  ^Hepburn  v.  Brown,  6  June  1814,  2 

P^,  26  July  1744,  M.  988.  Dow's  App.  342. 


*  See  Danlop  v.  Johnston  (2  April  1867,  5  Macph.  H.  L.  22),  where  a  provision  by 
ft  hnabiiid  in  favoar  of  his  wife  in  a  postnuptial  contract  of  marriage  was  reduced  at 
the  inaUnce  of  the  trustee  on  his  sequestrated  estate,  on  the  ground  that  it  was  made 
P^y&ble  to  her  '  during  the  subsistence  of  the  marriage,'  and  therefore  was  a  donatio 
'^  vtrvm  et  uacorem.  See  also  Thomas  v.  City  of  Glasgow  Bank,  31  Jan.  1879,  6  R. 
W7. 
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posTNupHAL    to  the  husband  as  to  the  wife,  and  is  not  excluded  by  a  dedaiation  in 
coNTBACT.        ^Q  ^^^  sought  to  be  reduced,  that  the  same  shall  be  subject  to  revoca- 
tion only  by  the  parties  mutually.^    In  M'Neill's  case  it  was  said  that 
strong  inequality  was  required  to  set  aside  the  deed,  which  would  pro- 
bably have  stood,  but  for  a  clause  of  forfeiture  in  case  of  the  wife's 
second  marriaga     It  was  argued  that  that  clause  only  might  be  set  aside  ; 
but  the  Court  held  it  to  vitiate  the  whole  deed,  and  the  wife  was  allowed 
to  revoke,  although  she  had  judicially  ratified  the  deed  at  the  same  time 
that  she  executed  it    Another  question  arose  in  M'Neill's  case,  in  con- 
nection with  the  point  whether  the  provisions  made  by  the  deed  under 
reduction  were  fair  and  equal,  viz.,  if  the  husband's  means  were  to  be 
looked  to  as  at  the  date  of  the  deed  or  as  at  the  time  of  his  death.     The 
deed  having  been  reduced  in  toto,  it  was  found  unnecessary  to  decide 
that  point ;  and  different  views  upon  it  were  stated  by  the  Lord  Justice- 
Clerk  Boyle,  and  Lord  Pitmilly; — ^the  former  saying  the  husband's 
means  were  to  be  looked  to  as  at  the  time  of  his  death ;  the  latter,  as  at 
the  date  of  the  deed.    This  question  was  again  raised  in  the  case  of 
Nisbett^'  when  seven  Judges  gave  an  opinion  that  the  state  of  the 
husband's  affairs  was  to  be  taken  as  at  the  date  of  the  deed ;  but  still 
the  point  was  not  settled. 

There  is  no  doubt,  therefore,  that  gross  inequality  of  provision  to 
the  wife  is  a  ground  on  which  revocation  by  her  is  allowed.  What 
degree  of  inequality  will  be  sufficient  to  authorise  revocation  is  always 
a  question  of  circumdtances.  This  point  is  discussed  in  a  note  by  Lord 
Newton,  in  M'Neill's  case.  But,  where  the  postnuptial  contract  has 
been  preceded  by  an  antenuptial  contract,  the  antenuptial  contract  is 
held  to  satisfy  the  onerous  obligations  of  the  parties,  in  respect  of  the 
marriage ;  and  gratuitous  alterations  on  the  antenuptial  provisions  made 
by  the  postnuptial  deed,  whether  in  the  way  of  restriction  or  extension, 
wiU  be  regarded  as  donations,  and  therefore  revocable.' 

As  regards  the  children,  it  is  settled  that  no  postnuptial  contract  or 
other  postnuptial  deed,  to  which  they  are  not  parties,  can  deprive 
them  of  their  right  of  legitim.  At  the  same  time,  the  provisions  in  their 
favour  will  be  held  irrevocable,  so  as  to  authorise  their  claiming  the 
same,  when  the  deeds  granted  authorise  the  presumption  that  they  were 
intended  to  be  irrevocable.*  Thus,  where  there  was  a  de  prassenti  con- 
veyance, inter  vivos,  to  trustees,  of  the  lands  and  moveable  property 
belonging  to  the  grantor  at  its  date, — ^followed  by  infefbment  in  the 
lands  in  favour  of  the  trustees,  who  were  authorised,  inter  alia,  to  apply 
the  trust  funds  in  the  maintenance  and  education  of  the  grantor's 

^  M^NeiU  V.  Steel's  Troiteee,   8    Dec.  '  Enkine,  i.  6.  30 ;  Jardine  v.  Carrie, 

1829,  8  Sh.  210.  17  Jnne    1830,  8    Sh.    937 ;    see    also 

>  Nisbett  0.  NisbetVs  Trustees,  24  Feb.  Maolaolilan  v.  WatsoD,  6  July  1839,  1  D. 
1836,  13  Sh.  517.  1177  [and  Rae  v.  NeUson,  14  May  1875, 

2  R.  676]. 


See  Allan  v.  Kerr,  21  October  1869,  8  Macph.  34. 
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ehOdien  daring  their  father's  lifetime, — the  deed  was  held  irrevocable.^ 
And  a  de  frcBsevUi  conveyance  to  trustees  for  the  spouses  in  liferent 
and  children  bom  and  to  be  born  in  fee,  followed  by  infeftment,  was 
also  held  irrevocable^  But  the  provisions  to  children  by  postnuptial 
contract  are  unquestionably  gratuitous,  and,  if  their  father  was  insolvent 
at  the  time  of  granting  them,  they  are  reducible  at  the  instance  of  his 
creditors.  If,  however,  he  was  then  solvent,  the  provisions  are  good, 
so  fiir  as  they  are  suitable  in  amount.^  But,  if  the  amount  is  payable 
only  after  the  father's  death,  the  children  are  not  creditors  any  more  in 
the  case  of  postnuptial  than  of  antenuptial  provisions.^ 


CHAPTER  11. 

There  are  several  points  of  importance  connected  with  bonds  of  Bonds  of 
proviaion  by  a  husband  to  his  wife,  or  a  father  to  his  children,  to  which  ^^^^^°^- 
it  is  proper  here  to  direct  your  attention.  As  regards  their  general  form 
and  technicalities,  there  is  no  peculiarity  distinguishing  them  from  the 
bonds  or  obligations  by  husbands  and  fathers  to  their  wives  and  children 
embodied  in  the  marriage-contract ;  and  they  may  be  granted  directly  in 
Ivma  of  the  parties,  or  to  trustees  for  their  behoof,  just  as  in  the  case 
of  the  contract 

In  the  csise  of  a  bond  to  a  wife  to  whom  a  provision  has  already  To  wife. 
been  granted,  the  principal  point  to  be  kept  in  view  by  Conveyancers  is 
that  it  should  be  expressly  declared  whether  the  bond  is  intended  as  an 
addition  to,  or  to  be  inclusive  of,  the  former  provision.  The  intention 
of  the  granter  will  form  the  rule  of  construction ;  but  where  the  bond  is 
silent  on  the  above  point,  and  the  new  and  old  are  provisions  ejusdem 
natuTct,  the  maxim  *  debitor  non  presumitur  donare '  will  come  into  opera- 
tion, and  the  new  provision  will  be  held  not  as  an  addition  to  the  old  ; 
bat  where  the  old  provision  was  of  a  sum  of  money  in  fee,  and  the  new 
provision  was  the  liferent  of  a  house, — and  where,  moreover,  the  new 
deed  bore  expriessly  to  be  for  love  and  favour, — the  new  provision 
was  held  to  be  additional'  Tlie  bond  should  always  expressly  bear 
whether  it  is  in  lieu,  or  inclusive,  of  the  wife's  legal  claims  of  terce  and 
m  rdiUce. 

In  the  case  of  bonds  of  provision  to  children,  the  intention  of  the  To  ohildrkn. 
parent  is  still  the  rule  of    construction.      Erskine   says'  that    the 
bond  wiU  be  tmderstood  to  give  an  addition,  and  not  to  be  in  satisfac- 

^  Smitton  V.  Tod,   12  Dec.  1S39,  2  D.  3  Bell's  Comm.   L   642 ;  and  Jeffrey's 

^5.  case,  before  cited. 

«  Geddes  v.  Waddell,  6  Jnly  1836,  14 

'Toralmlls  v..  Tawse,  15  April  1825,  1  Sh.  1084. 

^il  k  Sh.  App.  80,  reyersing  the  judg-  ^  Fenton  v.  Skinner,  23  Jan.  1673,  M. 

meat  of  the  Court  of  Session,   12  Nov.  11,491. 

1322, 2  Sb.  1.  «  Erskine,  iii.  3.  93. 
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Bonds  ok        tion  of  a  former  provision ;  aud  Professor  Menzies  adopts  that  view, 
PROVISION.        referring,  in  support  of  it,  to  a  case  where  a  legacy  of  £4000  to  children 
was  held  not  to  include  their  provision  of  £2000  under  a  previous 
marriage-contract^    The  report  savs, '  The  judges  held  that  the  maxim 
'  debitor  nan  prMumitur  donare  did  not  apply,  as  the  provisions   and 
'  legacy  were  in  their  nature  entirely  different ;  that  the  father  had 
'  shown  plain  indications  of  what  was  his  intention,'  etc.     But  the  pre- 
sumption applicable  to  additional  provisions  to  children  is  likewise 
capable  of  being  overcome  by  evidence  of  contrary  intention.    This  holds 
particularly  where  the  first  obligation  is  irrevocabla     It  is  then,  as 
regards  the  father  at  least,  a  debt     Accordingly,  a  special  provision 
by  a  father  in  favour  of  his  daughter,  in  her  marriage-contract,   was 
presumed  to  be  in  satisfaction  of  his  obligation  in  her  favour  (as  one  of 
his  children)  in  his  own  marriage-contract^     And  a  provision  by  a 
father  to  his  daughter,  in  her  marriage-contract,  was  held  to  be  in  satis- 
faction of  a  debt  due  by  him  to  her,  through  his  uplifting  a  legacy 
bequeathed  to  her  whilst  in  minority.^    Again,  where  a  father,  by  his 
contract  of  marriage,  had  become  bound  to  provide  and  secure  to  his 
children  a  certain  sum  in  satisfaction  of  their  legitim,  and  some  years 
afterwards,  on  the  narrative  that  his  children  were  yet  unprovided  for, 
granted  them  a  bond  of  provision  for  a  somewhat  larger  sum,  with  a 
fresh  declaration  that  the  same  was  in  full  of  legitim,  the  Court  held 
the  provision  by  the  bond  as  coming  in  lieu  of  tiiat  by  the  marriage- 
contract* 

The  case  is  often  much  more  difficult  as  relative  to  voluntary  or 
gratuitous  provisions.  On  the  one  hand,  we  have  the  case  of  Grant,^ 
where  a  father,  by  a  holograph  deed  of  settlement,  made  a  provision 
of  £2000  for  his  daughter,  to  be  set  aside  for  her,  and  to  be  invested  for 
her  behoof,  and  to  continue  so  vested  even  after  her  marriage,  if  such 
should  ever  happen,  so  that  the  principal  sum  should  form  a  provision 
for  her  and  her  family.  The  daughter  was  married  in  the  following 
year,  when  her  father  became  a  party  to  her  marriage-contract,  and 
provided  the  exact  sum,  contained  in  the  holograph  settlement,  to  his 
daughter  and  her  husband  and  the  survivor  of  them  in  liferent  for  their 
liferent  use  alleneurly,  and  the  children  of  their  marriage  in  fee,  declaring 
the  same  in  full  of  legitim,  executry,  and  all  that  they  could  claim 
through  his  decease.  His  'goodwill,'  yotl  will  observe,  was  not  excepted 
The  Court  held  that,  according  to  the  true  construction  of  the  marriage- 
contract,  the  provision  thereby  secured  was  in  satisfaction  and  imple- 
ment  of  the  provision  previously  made  in  the  settlement  We  have 
likewise  on  the  same  side  the  case  of  Nimmo,^  in  the  special  circum- 

^  Menzies,    p.    458 ;     Clark    v.    Hay's  *  Wauchope  v.  Gibson,  22  Dec  1752, 

TroBtees,  16  May  1823,  2  Sh.  313.  M.  4404. 

2  Ma^eson  r.  MatW^  ^^^^^niJ,^^'  «  Grant  v.  Anderson.  19  Nov.  1840,  3 

M.  11,453;  Kippens  Trnstees  v.  Darley,      t>  oq 

3  July  1856,  18  D.  1137. 

'Robertson  v.  Her   father^s  heirs,  27  ^  Nimmo  v.  Ancbinblane  Common  Agent, 

Not.  1685,  M.  9619.  29  June  1841,  3  D.  1109. 
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stances  of  which  a  provision  of  £1000  made  to  a  daughter  in  her 
tier's  deed  of  settlement^  by  which  the  like  provision  was  made  for 
^  of  her  sisters^  was  held  not  exigible  in  addition  to  an  equal  sum 
jHcrioosIy  provided  by  him  to  his  daughter  in  her  marriage- contract. 
Whether  good¥dll  was  expressly  excepted  or  not  does  not  appear,  and 
piobaUy  it  was  not  a  point  of  essential  importance  to  the  case.^ 

On  the  other  hand,  the  case  of  Eappen's  Trustees,  already  referred  to, 
requires  attention  :  as  to  this  point  it  was  affirmed.^  There,  a  provision 
of  £5000  was  made  by  a  father,  in  the  marriage-contract  of  a  daughter, 
io  faYoar  of  trustees  for  her  in  alimentary  liferent,  and  for  her  children 
in  fee;  whom  failing,  to  return  to  the  father  and  his  heirs.  This  pro- 
Tision  was  held^  in  accordance  with  the  opinions  of  the  majority  of  the 
whole  Ck)urt,  not  to  extinguish  a  provision  of  £4000  previously  made  by 
the  &thei^s  trust-settlement  in  favour  of  the  same  daughter  in  liferent, 
for  her  Uferent  use  allenarly,  and  her  issue  in  fee,  with  power  to  her, 
in  case  of  leaving  no  issue,  to  dispose  of  the  £4000  as  she  should  judge 
proper;  but,  failing  disposal  by  her,  the  provision  of  £4000  was  to 
teTeit  to  the  father's  estate.  This,  like  the  other  cases,  is  very  special 
The  Court  were  much  divided.  Five  of  the  Judges  were  of  opinion  that 
the  marriage-contract  provision  was  in  satisfaction  of  all  former  provi- 
sions, including  the  provision  made  by  the  trust-settlement.  And  Lord 
Ctanworth,  one  of  the  three  Judges  who  heard  the  case  in  the  House 
of  Lords,  concurred  with  that  minority. 

We  have  another  very  special  case,  in  which  the  presumption  in 
ia?oar  of  additional  provisions  was  held  not  to  take  place.  Under  an 
cotail,  a  large  sum  had  accumulated  during  the  minority  of  the  first 
heir,  for  the  express  purpose  of  creating  a  fund  out  of  which  to  grant 
pTo?isions  to  his  younger  children.  He  granted  provisions  to  his  own 
voQDger  children  expressly  out  of  the  fund.  He  granted  provisions  also 
to  the  younger  children  of  his  son  and  grandson,  but  as  to  them  made 
no  mention  of  the  fund ;  and,  on  the  principle  of  debitor  rum  presrnnitvr 
^f^re,  it  was  held  that  these  last  were  nevertheless  granted  out  of  the 
fund  and  not  out  of  his  general  estate.' 

1  Kippe&'i  Trnstees  v.  Darley,  21  May         *  Earl  of  Wemyu  and  others  oompetiDg, 
1S58, 3  Macq.  App.  203.  23  Nov.  ISIO,  F.  G. 

*With  this  case  may  be  oontraaied  that  of  Elliot  v.  BowhiH  (21  June  1S73,  11 
Maqth.  735).  Here  a  father,  who  had,  in  the  marriage-contract  of  a  daughter,  bound 
^^B^  to  pay  £1000  to  her  marriage  trustees  within  six  months  after  his  death,  sub- 
aeqaeotijr,  by  his  tmst-disposition  and  settlement,  directed  the  residue  of  his  estate  to 
^dmdedamoog  his  family;  and  it  was  held  that  the  daughter  was  entitled  to  a 
■We  of  residue  over  and  above  the  £1000.  The  latter  sum  was  held  to  be  a  debt 
doe  from  his  estate ;  and  it  was  observed  by  Lord  Justice-Clerk  Moncreiff,  that  *  it 
'  vould  be  hard  to  hold  that  an  uncertain  share  of  residue  was  intended  in  satisfaction 
'o^  t  ipedfic  debt'— See  also  Cowan  v.  Dick's  Trustees,  1  November  1S73,  1  B.  119. 
h  thii  case  Lord  Neaves  observed,  *  In  general,  residue  means  that  which  is  over 
*  ^T  you  have  discharged  every  species  of  debt,  and  satisfied  all  prior  and  special 
'beqneiti.  If  that  ia  the  case,  it  is  hardly  possible  to  hold,  without  a  distinct 
'  (iirection  to  that  effect,  that  a  distribution  of  residue  is  to  draw  back  and  interfere 
'^tb  a  previous  special  provision.'— See  also  Kippen  v,  Eippen's  Trustee,  10  July 
»87i  1  K.  1171. 

VOLE.  P 
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But  as  regards  provisions  to  children,  as  well  as  provisions  to 
wives.  Conveyancers  should  be  careful  to  exclude  all  doubt  regarding 
the  grantor's  intention,  by  declaring  whether  they  are  meant  to  be  over 
and  above,  or  to  include,  prior  provisions  or  debt,  and  likewise  the  legsJ 
claims  of  terce,  jus  reUcke,  and  legitinL    There  was  no  declaration  on 
that  subject  in  the  marriage-contract  which  was  immediately  before  the 
Court  in  Kippen's  case ;  and  the  father  having,  in  the  marriage-contracts 
of  two  elder  daughters,  declared  the  provision  thereby  granted  to  be  io 
full  of  all  they  could  claim,  it  was  naturally  asked  why  the  same  clause 
should  not  have  been  in  the  contract  of  the  third  daughter,  if  the  like 
exclusion  was  to  take  place  in  her  case.    It  happened  that  a  difierent 
Conveyancer  had  prepared  the  third  contract ;  and,  in  any  similar  case,  a 
professional  adviser  ought  to  inquire  specially  whether  the  terms  of  the 
contract  he  is  to  frame  are  to  be  similar  to  those  of  the  contracts  executed 
on  prior  marriages,  if  there  have  been  any  in  the  fietmily,  and  to  see  the 
prior  contracts.    He  ought  also,  in  all  cases  of  granting  a  provision  to 
a  child  by  marriage-contract,  to  ascertain  whether  there  are  testa- 
mentary deeds  previously  granted  by  the  father,  requiring  to  be  modified 
or  altered  with  reference  to  the  child's  marriage-provision,  and,  if 
necessary,  to  have  a  codicil  to  any  such  deeds  executed  by  the  father 
at  the  same  time  that  he  signs  the  marriage-contract     These  suggestions 
arise  on  the  perusal  of  the  cases, — particularly  Eippen's;  and  the  case 
of  Lord  Breadalbane's  Trustees,  formerly  cited,  will  further  naturally 
suggest  that  when  one  of  the  members  of  a  family,  entitled  to  l^tim, 
is  to  enter  into  a  marriage-settlement  in  the  English  form,  it  should,  if 
possible,  be  seen  that  the  provision  granted  by  the  father  on  the  occasion 
of  the  marriage  is  declared  in  full  of  legitim,  or  of  conventional  pro- 
visions previously  granted,  unless  it  is  intended  to  be  over  and  above. 
CkBM  wHsu  There  is  another  case  in  which  special  care  is  required,  if  it  is 

0L4^  uioimr,  intended  that  the  new  provision  shall  exclude  the  right  of  a  child  to 
AKD  HK  iBSOT  legitim,  or  to  an  irrevocable  conventional  provision  previously  granted, 
PB0YI8I0V.  — ^viz.,  when  the  new  provision  on  account  of  the  child  is  granted  to 
him  or  her  in  liferent  only,  and  to  his  or  her  children  (that  is  the 
granter^s  grandchildren)  in  fee.  In  these  cases,  a  declaration  merely 
that  the  new  provision  shall  exclude  the  legitim,  or  former  provision, 
may  not  answer  the  granter^s  purpose,  because  the  legitim,  or  former 
provision,  belongs  to  his  child  only ;  and,  the  child  being  only  liferenter 
of  the  new  provision,  the  declaration  will  operate  the  forfeiture  of  the 
child's  liferent  right  in  the  new  provision,  and  no  more,  supposing  the 
child  to  claim  the  legitim,  or  former  provision.  In  such  case,  the  fee  of 
the  new  provision  would  be  claimable  by  the  granter's  grandchildren, 
notwithstanding  the  claim  of  legitim,  or  former  provision,  on  the  part  of 
the  granter's  immediate  child.^  When,  therefore,  it  is  intended  that  a 
child's  legitim,  or  former  irrevocable  provision,  shall  be  excluded  by  a 

^  Ewan  V.  Watt»  10  July  1S28,  6  Sh.  1125 ;  Fiaher  «^  Dixon,  24  November  1831, 
10  Sh.  55. 
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new  proTidon  granted  to  such  child  in  liferent,  and  his  or  her  children 
in  fee,  it  is  necessary  to  declare  not  only  that  the  new  provision  is  in 
Ben  of  the  l^tim,  or  former  provision,  but  that  the  fee  of  the  new 
piDYision  shall  not  be  exigible  by  the  granter^s  grandchildren  nntil  they 
pioduce  a  valid  discharge  of  their  parent's  right  of  legitim,  or  former 
pioviaion,  and  that  the  new  provision  as  to  both  liferent  and  fee  shall  be 
abfidntely  null,  in  case  a  claim  is  made  to  legitim,  or  to  the  former 
prorisioiL 

The  term  of  payment  of  the  provision  should  be  distinctly  pointed  p«wod  of 
out  in  the  bond,  which  should  also  declare  at  what  time  the  provision  is  vbstino  of  tbi 
to  become  vested,  and  should  give  the  issue  of  a  child,  dying  before  ^o^^u 
Testing  has  taken  place,  express  right  to  their  parent's  share.     It  need  btatbt. 
ksrdly  be  repeated  that  the  term  of  payment  should  never  be  earlier  in 
date  than  that  of  vesting.    When  the  term  of  payment  is  a  day  which 
may  or  may  not  arrive, — for  example,  the  day  when  the  child  will  attain 
mtjority,  if  he  lives, — ^the  maxim  '  dies  incerhts  pro  condUione  hahetwr  * 
amies  into  operation.     The  arrival  of  the  day  specified  is  essential  to  the 
eriatenoe  of  a  claim  xmder  the  deed.    It  was  so  held  even  where  the 
provision  was  by  antenuptial  contract,  and  was  payable,  and  to  bear 
interest,  when  liie  child  attained  majority,  although  the  father  should 
have  been  then  aliva     The  child  was,  no  doubt,  a  creditor,  but  only  a 
ontingent  creditor,  before  attaining  majority.    He  died  before  majority, 
and  the  provision  was  held  to  lapse.^     And  even  though  a  day  certain 
isi  named,  yet  if  it  be  so  connected  with  a  contingency  as  to  be  merely 
expktive,  and  if  the  intention  apparently  is  to  pay  only  on  the  contin- 
gent happening,  the  bond  wUl  be  held  not  due  if  the  contingency  does 
uot  happen.     Thus,  where  a  grandfiEither  gratuitously  bound  himself  to 
aliment  his  grandson  in  his  own  family  'until  he  should  attain  the 
'  age  of  sixteen  years  complete,  which  would  happen  on  7th  May  1747, 
'  and  to  pay  him  at  Whitsunday  1 747,  which  would  be  the  first  term  after 
'  his  attaining  to  the  age  foresaid,  the  sum  of,'  etc.,  the  child  having 
died  when  three  years  of  age,  the  provision  was  held  not  exigibla^    But 
if  the  term  of  payment  be  certain,  and  without  contingency,  though 
poBt^xmed  or  distant^  the  bond,  if  delivered,  constitutes  a  good  claim, 
lujtwithstanding  the  death  of  the  grantee  before  the  term  of  payment 
comes.*    In  Campbell's  case  the  term  of  payment  was  five  years  after 
the  date  of  the  bond,  but  clear  of  all  contingency  or  condition. 

The  provision,  however^  if  payable  at  the  grantor's  decease,  and  Pbovibtov 
revocable,  is  vacated  by  the  predecease  of  the  grantee.    The  provision  is  obajntu's  ^ 
intended  for  the  support  of  the  grantee,  and  it  is  therefore  an  implied  ra^wJiAas, 
condition  that  he  shall  survive.*     But  again,  if  the  grantee  leaves 
childien,  the  condition  'si  sins  liberis  decssserit '  comes  into  operation, 
and  the  provision  will  be  payable  to  such  children,  notwithstanding  the 

^Orindky  v.  Mercbant   ComiMiiy  of         *  Campbell  v.  Pollock,  7  Dec.  1717,  M. 
Sdinborgh,  1  July  1S14,  F.  0.  6342. 

<  Bdli  V.  Mawn,  1  Feb.  1749,  M.  6332.  «  Gordon  v.  Ron,  17  Nov.  1757,  M.  6343. 
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UioBs  MB  death  of  the  grantee  before  the  grantor.^  If,  however,  there  are  no 
cuiuiRBK.  children,  the  provision  lapses  by  the  predecease  of  the  grantee,  even  if 
the  deed  bears  to  be  in  favour  of  his  heirs,  executors,  or  assignees.^ 
The  reason  is  that  bonds  of  provision  are  granted  in  implement  of  the 
parent's  natural  obligation  to  support  the  child,  and,  if  that  obligation 
ceases  by  the  predecease  of  the  child,  the  bond  falls.  In  such  cases, 
the  destination  in  favour  of  heirs  and  assignees  has  not  the  effect  of 
excluding  the  general  presumption.  It  is  held  to  mean  no  more 
than  that  the  provision  shall  fall  to  the  child's  heirs  and  assignees,  if 
it  shall  in  the  first  place  vest  in  the  child.*  In  a  case  where  no  term  of 
payment  was  expressed,  the  intention  of  the  parties  as  to  that  point  was 
sought  for  in  the  structure  of  the  deed  and  nature  of  the  arrangement ; 
and  the  provision  was  held  payable  at  the  granter's  death,  not  at  the  date 
of  the  deed.' 
Substitution  In  bonds  of  provision  to  children,  it  is  not  uncommon  to  substitute 

kIoh^br!  ^  one  child  to  another ;  or,  when  granting  a  provision  to  several  children, 
to  make  the  right  or  prospective  claim  of  any  one  deceasing  accresce  to 
the  survivors.  And  it  is  necessary  to  consider  the  effect  of  substitutions 
and  declarations  of  the  above  description. 

In  the  case  of  legacies,  you  will  recollect  that,  in  general,  the  sub- 
stitution of  one  l^atee  to  another  does  not  give  the  substitute  the  right 
of  succession  to  the  legatee  or  institute,  in  case  the  institute  shall  survive 
the  testator.  It  gives  the  substitute  right  only  in  case  of  the  institute 
predeceasing  the  testator.  But  in  provisions  to  children  the  rule  is 
different  In  these,  simple  substitutions,  though  they  may  be  terminated 
or  altered  by  the  institute  gratuitously,  will  receive  effect  if  not  so 
terminated  or  altered,  subject  always  to  the  condition  *si  tine  liberis 
decesserU!  which  will  carry  the  provision  to  the  children  of  the  institute 
in  preference  to  the  substitutes.^  And  the  substitution  of  two  children  to 
each  other  operates  more  than  a  mere  destination.  Where  a  destination 
was  to  A.  and  B., '  my  only  surviving  daughters,  equally  between  them ; 
'  and,  failing  either  of  them  by  decease,  without  heirs  of  their  bodies,  or 
'  conveyance  in  a  contract  of  marriage,  to  the  survivor  of  them,'  this 
destination  prevented  the  predeceasing  daughter  from  disappointing  the 
survivor,  except  by  the  specified  mode  of  a  conveyance  in  a  contract 
of  marriage.  The  surviving  daughter  was  accordingly  preferred  to  the 
gratuitous  assignee  of  the  predeceaser.^ 

^  Wood  V.  Aitduaon,  26  June  17S9,  M.  *  Boag^eada  v.  Baimie  and  othen,  14 

13,043.  Feb.  1794,  M.  6403. 

s  Rojwel  V.  Enaad,  10  March  1769,  M. 

6372.  *  Maoreadie  «.  Macfadsean's  Executon, 

'  Berry  v.  Henderaon'a  Tmatees,  24  June  15  Not.  1752,  M«  4402. 
1836,  14  Sh.  1008. 

^  The  Judges  of  the  Fixat  Diviaion  indicated  opiniona  that  the  aame  principle  waa 
applicable  to  proviaiona  to  widows,  in  Findlay  «l  Mackenaie,  19  Jnly  1875,  2  K.  909. 
In  thia  caae  the  testator  exeeated  a  moriit  eavad  oonTeyanoe  in  favour  of  hia  wife  in 
the  CTent  of  her  aurriTing  him,  and  '  her  heirs  and  aasigueei^'  and  it  was  held  that  the 
provision  lapsed  by  her  predecease. 
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The  same  effect  is  allowed  to  a  clause  of  return  contained  in  a  bond  Clattu  or 
cf  provision ;  that  is,  a  clause  stipulating  that,  upon  the  failure  of  the 
grantee  and  his  descendants,  the  obligation  shall  cease  and  become  void, 
or  the  sum  theieby  due,  if  paid,  shall  revert  and  be  repaid  to  the  granter. 
Such  a  clause  in  a  bond  of  provision  cannot  be  gratuitously  disappointed. 
On  this  principle,  a  bond  being  granted  to  A.  and  the  heirs  of  her  body ; 
whom  failing,  the  obligation  was  to  be  at  an  end ;  and,  in  the  same  event 
the  sorn,  if  previously  paid  up,  was  to  return  to  the  granter ; — the  granter, 
on  being  required  to  make  payment  to  a  gratuitous  assignee  before  the 
oontiDgency  on  which  the  return  depended  had  happened,  was  found 
entitled  to  a  discharge  from  both  cedent  and  assignee,  with  an  express 
stipulation  for  repayment,  in  the  event  specified  in  the  bond.^  But,  even 
when  there  is  a  clause  of  return,  the  bond  may  be  assigned  for  onerous 
can^s.  And  the  grantee  himself  can  demand  payment  on  simple  dis- 
charge, and  obligation  without  security  for  repayment,  unless  he  be 
wf&M  ad  inopiam^  in  which  case  he  must  find  security  to  make  good  the 
i^otil'  If,  however,  the  bond  be  for  an  additional  provision,  and  wholly 
giataitous  in  its  character,  the  Court  will  order  caution  to  be  found 
before  payment,  although  the  grantee  be  perfectly  solvent ;  because  such 
bond  is  a  simple  gift,  the  conditions  annexed  to  which  must  have  their 
fall  effect* 

As  already  mentioned,  when  there  is  no  substitution,  the  death  of  the  wrbrb  tbbrk 

IB  A  8(7B8TI' 

grantee  before  the  granter  evacuates  a  bond  not  payable  till  the  grant^'s  tution  avu  ▲ 
death.  But  where  there  is,  in  terms,  a  substitution,  the  share  of  one  dtc^Sw! 
predeceasing  does  not  fall  by  his  death.  It  devolves  on  the  substitute 
as  conditional  institute.^  This  view  is  illustrated  in  the  cases  of  Dun- 
lop^  and  Broomfield,^  which  last  case  suggests  a  special  caution  in  the 
pieparation  of  obligations  for  provisions  to  children.  A  father  became 
bound  to  pay  to  his  children  nascituri  £5000  if  one ;  £7600  if  two ; 
and  £10,000  if  three  or  more.  The  provisions  were  not  to  be  payable 
till  after  his  death,  and  the  majority  or  marriage  of  the  children.  But 
it  was  declared  that,  in  case  any  child  should  die  before  his  provision 
shonld  be  paid  or  payable,  the  same  should  belong  to  the  surviving 
children.  Three  children  were  bom,  of  whom  two  died  in  infancy ;  and 
it  was  held  that,  by  the  words  of  the  deed,  it  was  not  necessary  that  the 
children  should  acquire  a  vested  right  in  the  provisions,  in  order  to  make 
the  shares  intended  for  the  children  who  died  fall  to  the  survivor  as  a 
substitute,  but  that  the  survivor  (a  daughter)  was  conditional  institute ; 
the  condition  attached  to  her  right  being  the  decease  of  the  other  chil- 
dren before  acquiring  a  vested  right;  and  that  therefore  the  sole  surviving 

Uobmtone  v.  Irving,  22  June  1824,  3  *  Smith  and  Wallace  v.  Smith,  14  Dec. 

Sh.  163.  1710,  M.  4332  ;  Binning  v.  Auchinbreck's 

»B«i.A«  •  TU**-nn  ^n  T„««  17A7  M       C«^tor8,  16  Dec  1769.  M.  6337. 
Beation  v.  Beatwn,  30  June  1747,  M.  5  p^^       ^    Crawford,  2  June   1812, 

*^^-  F.  C. 

'  Johnrtoii  V.  Johnston,  11  June  1740,  *  Broomfieldi;.  Campbell,  24  Nov.  1836, 

^  4341  14  Sh.  61. 
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Bonds  OF        child  was  entitled  to  the  whole  £10,000  intended  for  three  or  more 
PR0VI8I0N.        children. 

In  granting  such  provisions^  therefore,  a  proper  snhstitation  shonld 
be  created,  and  so  serious  a  miscarriage  as  the  above  prevented ;  the 
substitution  operating  so  that  no  right  shall  devolve  upon  a  surviving 
child,  unless  after  vesting  shall  have  taken  place  in  the  predeceaser, — ^in 
other  words,  that  the  father  shall  not  be  bound  to  pay  to  one  child  more 
than  the  provision  intended  in  the  case  of  one  child,  and  ooires^nd- 
ingly  in  the  case  of  two  or  more.  This  may  be  done  by  making  the 
obligation  for  the  provisions  run  not  simply  in  favour  of  the  child  or 
children  bom  of  the  marriage,  or  the  child  or  children  named,  but  thus  : — 

*  To  pay  to  such  of  the  child  or  children  of  the  marriage,  or  to  such  of 

*  the  child  or  children  named '  (as  the  case  may  be)  '  as  shall  be  alive 

*  at  the  death  of  the  longest  liver  of  myself  and  my  said  wife/  or  '  as 
'  shall  attain  majority  or  be  married '  (or  whatever  may  be  the  condition 
'  applicable  to  the  particular  case), '  the  respective  sums  following,  in  the 

*  several  events  after  specified,  yvL,  if  there  shall  be  only  one  such  child, 
'  £  ;  if  there  shall  be  two  such  children,  £  ;'  ahd  so  fortL 
By  these  or  equivalent  expressions,  the  obligation  will  be  r^olated  not 
by  the  number  of  the  children  bom,  but,  as  it  ought  to  be,  by  the  number 
who  shall  acquire  a  vested  right  The  substitution  of  one  to  another 
may  follow  the  above  clause  in  the  usual  terms.  When  the  obligation 
is, expressed  as  above,  the  substitution  will  come  into  operation  only 
after  the  provisions  have  vested,  and  will  not  operate  as  a  conditional 
institution. 


Where  the  obligation  in  an  antenuptial  contract  of  marriage  was  to 
provide  and  secure  to  the  child  or  children  who  might '  be  procreated  of  the 
marriage,'  as  follows : — If  one  such  child,  £2000 ;  and  if  more  than  one, 
£3000,  at  the  first  term  of  Whitsunday  or  Ma^Hanmim  after  the  death  of  the 
longest  liver  of  the  spouses ; — and  where,  towards  securing  these  provisions, 
policies  of  assurance  on  the  intended  husband's  life  were  token  in  names  of 
trustees ;  it  was  held  that  the  children  of  the  marriage  (of  whom  there  were 
two,  and  both  of  whom  predeceased  the  longest  liver  of  the  spouses,  one 
leaving  a  mortis  cauad  settlement,  and  the  other  having  been  married)  acquired 
vested  rights  at  their  respective  births ;  and  that  the  larger  provision  fell  to 
be  divided  equally  between  the  representatives  under  the  settlement  of  the 
one  child,  and  the  marriage-ccmtract  trustees  of  the  other.  The  Court  seem 
to  have  been  infiuenced  by  the  facts  that  the  obligation  was  not  'to  pay' 
but '  to  provide  and  secure ' — ^that  the  objects  of  the  provisions  were  ^e 
children '  to  be  procreated  of  the  marriage/ — and  that  a  security  was  created 
— Walkinshaw's  Trustees  v.  Walkinshaw,  31  May  1872.  10  Macph.  763. 
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TESTAMENTARY  WRITINGS. 


CHAPTER  L 


We  now  enter  on  the  consideration  of  strictly  testamentary  writings, 
a  tenn  which  I  use  in  a  broad  sense,  and  as  including  not  merely  proper 
testaments,  or  deeds  relating  exclusively  to  the  disposal  of  the  moveable 
or  personal  estate,  but  likewise  all  deeds  granted  mortis  causd,  with 
reference  either  to  heritable  estate  alone,  or  to  estate  both  heritable 
and  moveable. 

Having  already  stated  the  rights  of  children,  and  of  the  surviving  Intbstatb 
hiisband  and  wife,  in  both  the  heritable  and  moveable  estate,  when  the  amomq  colla- 
legal  rights  of  legitim,  and  of  terce,  jus  relictcs,  and  courtesy,  are  not  ^^^^iorra. 
excluded,  and  when  the  proprietor  dies  intestate,^  I  will  here  notice 
briefly  the  legal  rules  of  succession  among  collateral  relations,  or  ascen- 
dants, in  cases  of  intestacy. 

(1.)  The  estate,  heritable  and  moveable,  of  an  only  child  dying  with-  oklt  child 
ont  issue,  falls  to  the  surviving  father ;  failing  whom  by  predecease,  the  usuk. 
heritable  estate,  if  consisting  of  proper  heritage,  will  fall  to  such  only 
child's  heir  in  heritage ;  and  if  of  conquest,  then  to  his  heir  in  conquest  ;^ 
according  to  the  rules  to  be  stated  when  we  enter  on  the  subject  of  suc- 
cession to  land,  or  heritable  property  generally.  Of  the  moveable  estate 
in  such  case,  one-third  falls  to  the  child's  mother,  if  surviving ;  in  which 
case  the  remaining  two-thirds,  and,  in  case  of  the  mother^s  predecease, 
the  whole,  will  fall  to  the  child's  nearest-of-kin, — that  is,  uncles  and 
aouts  by  the .  father's  side ;  whom  all  failing,  their  descendants ;  and 
then  ascendants,  etc.,  in  lines  which  it  is  unnecessary  here  to  trace. 

^  See  eupra,  p.  850,  el  »eq. 


*  Tlie  distinction  between  fees  of  heritage  and  fees  of  conquest  has  been  abolished 
with  respect  to  all  successions  opening  after  the  commencement  of  the  Act  of  1874 
(lit  October  1874).  Fees  of  conqaest  now  descend  to  the  same  persoDS,  in  the  same 
osBner,  and  subject  to  the  same  rules,  as  fees  of  heritage.— 37  &  38  Vict.  cap.  94, 

•ect37. 
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IZfTBBTATB 
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and  8istbrs 

UTKRINB. 


Collation 
bt  hbir  in 
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There  is,  however,  no  representation  in  this  case  in  reference  to  move- 
able estate ;  because  the  deceased  is  supposed  to  have  been  an  only  child 
without  brother  or  sister.  A  surviving  uncle  or  aunt,  therefore,  will 
exclude  the  issue  of  a  predeceasing  uncle  or  aunt,  when  the  succession 
is  moveable  only ;  and  so  forth,  in  the  case  of  degrees  of  more  distant 
relationship ;  the  nearest  in  degree  always  excluding  the  children  of 
those  in  the  same  degree,  who  have  predeceased  the  intestate,  from  all 
share  in  the  moveable  estate.  Such  children  are  one  step  further  off 
from  the  deceased  than  their  parents,  and  so  (not  being  among  the 
nearest-of-kin)  do  not  take  as  their  parents  would  have  done,  had  they 
survived.  This  rule  of  the  Common  Law  was  not  altered  by  the  Move- 
able Succession  Act  of  1855.^ 

(2.)  When,  in  place  of  an  only  child,  as  above,  there  are  several 
children  by  the  same  father,  the  immediate  younger  brother,  or  his 
descendants,  will  take  the  proper  heritage ;  the  immediate  elder  brother, 
or  his  descendants,  the  conquest*  With  regard  to  moveables,  the 
surviving  father  will  take  a  half;  whom  failing,  the  surviving  mother 
will  take  a  third ;  and  the  remainder,  being  one-half  or  two-thirds,  as 
the  case  may  be, — or,  if  there  is  neither  father  nor  mother,  the  whole 
estate, — will  fall  to  the  deceased's  brothers  and  sisters ;  the  issue  of  any 
brother  or  sister  who  may  have  predeceased  having  right  to  their  parent's 
share  on  the  principle  of  representation,  introduced  as  to  the  descendants 
of  the  brothers  and  sisters  of  the  deceased  by  the  Act  of  1855.^ 

(3.)  If  there  is  no  brother  or  sister  by  the  same  father,  but  one  or  more 
brothers  or  sisters,  or  the  descendants  of  a  brother  or  sister,  by  the  same 
mother,  then,  whilst  the  heritable  estate  will  go  exclusively  to  the  father's 
relations,  just  as  if  there  were  no  relations  by  the  mother,  the  moveable 
estate  will  go  (failing  the  father  and  mother  of  the  deceased) — one-half 
to  the  brothers  and  sisters  uterine ;  and  the  children  of  any  of  them  who 
shall  have  predeceased  will  take  the  share  which  would  have  fallen  to 
their  parent,  if  he  or  she  had  survived ; — ^the  other  half  wiU  fall  to  the 
deceased's  next-of-kin,  by  his  father,  according  to  the  rules  already 
explained. 

Sut  (4.)  any  person  who  is  entitied  as  one  of  the  next-of«-kin,  or  as 
the  representative  of  one  of  the  next-of-kin,  to  a  share  of  the'moveables, 
and  who  is  also  entitied  as  heir  to  the  heritable  estate,  will  be  excluded 
from  the  moveable  estate,  other  than  what  are  called  heirship  moveables,^ 

^  18  &  19  Viet.  cap.  23. 


^  See  preceding  note. 

b  The  Act  only  applies  where  one  or  more  of  the  brothers  and  sisters  survive  the 
testator,  and  one  or  more  predecease  him  leaving  issue.  In  this  case  the  issue  of  the 
predeceaser  or  predeceasers  take  their  parent's  share.  But  if  all  the  brothers  and 
sisters  predecease  him  leaving  issue,  such  issue  have  the  moveable  estate  divided  among 
them  per  capita^  not  under  the  statute,  but  as  next-of-kin,  under  the  rules  of  the 
common  law. — Special  Case,  Turner  and  others,  27  Nov.  1869,  8  Macph.  222. 

^  The  right  to  claim  heirship  moveables  was  abolished  from  and  after  the  date  of 
the  passing  of  the  Act  of  186S— 31  &  32  Vict.  cap.  101,  sect.  160. 
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if  lie  takes  the  heritable  estate.  It  is,  however,  in  hia  option,  as  formerly  inmrxTB 
eiplaised,  either  to  take  the  heritable,  and  give  up  his  right  to  a  share  among 
of  the  moveable  estate,  or  to  collate  the  heritable  with  the  moveable  ^^^^^^ 
estate,  and  require  the  whole  to  be  thrown  into  a  common  fund ;  in  Collatiok. 
vhich  case  the  whole  is  subject  to  the  same  rules  of  distribution  as  if 
there  had  been  moveable  estate  onlj.^  Collation,  however,  viewed  as  a 
piivilege,  can  be  insisted  in  by  the  heir  in  heritable  estate  only,  or  his 
lepresentatives ;  the  law  desiring  that  he  should  not  be  worse  off  than 
&e  other  relatives  in  the  same  degree.  Sut  the  obligation  to  collate  is 
not  confined  to  cases  where  the  heir  in  heritage,  and  the  heirs  in  move- 
ables, are  heir-at-law  and  next-of-kin  of  the  deceased.  Thus,  where  a 
testator  left  the  residue  of  her  estate  to  A.  B.  and  his  heirs  and  succes- 
sors,—and,  A.  B.  having  predeceased  the  testator,  the  estate  fell  to  his 
hein  and  successors, — ^the  eldest  son,  claiming  the  heritable  estate  as 
being  heir  of  his  father,  was  held  not  entitled  to  a  share  in  the  moveables 
a^  being  one  of  his  father's  next-of-kin,  without  collating  the  heritage, 
althongh  neither  lie  nor  the  other  children  were  the  next-of-kin  of  the 
party  by  whom  the  property  was  destined,  and  they  were  only  called  to 
the  anccession  descriptively  as  the  heirs  and  successors  of  their  own 
father.^  Collation  does  not  arise  in  cases  of  absolute  intestacy  only ; 
for  an  heir  of  entail  must  collate  his  interest  in  the  entailed  estate  to 
which  he  succeeds  under  a  special  destination,  in  order  to  his  being 
entitled  to  a  share  of  the  moveable  estate.'  If  the  heir  does  not  think 
fit  to  collate,  there  is  no  corresponding  privilege  allowed  by  law  in  favour 
of  the  other  relatives,  however  large  may  be  the  heritable  estate,  and 
however  unequal  may  be  the  distribution  of  the  estate  as  a  whole. 

The  deeds  to  be  examined  in  connection  with  this  subject  are : —       TssTAWifTABT 

1.  The  proper  Testament 

2.  The  General  Disposition  and  Settlement ; 

3.  The  same  deed,  having  a  special  assignation,  or  disposition,  incor- 

porated with  it. 
^«  The  Trust-Disposition  and  Settlement,  with  or  without  relative 

deed  or  letter  of  instructions ;  and 
Lastly,  Codicils,  or  additions  to  existing  deeds. 

*BUir«.Bl«randotben,  16NoT.  1849,  ^  Lord  Jtiatioe-Clerk  Hope  in    Blair's 

12  D.  97,  and  21  Scot  Jar.  612.b  case. 


*  That  is  to  say,  it  is  divisible  eqaally  among  tbe  next-of-kin  (indnding  the  beir), 
out  the  share  of  each  of  tbe  next-of-kin  in  tbe  heritage  collated  is  beritab]e,  and  on 
luidttth  win  fall  to  biB  beir— Napier  v.  Orr,  24  Jan.  1868,  6  Macpb.  264. 

^  See  observations  on  Blair's  case  in  Sinclair's  Tmstees  v.  Sinclair,  etc.,  7  Jnne  1881, 
S  H.  749.  In  tbis  case  an  beir  of  entail  in  possession  bequeatbed  a  sbare  of  tbe  residue 
of  hii  free  means  to  bis  son  and  bis  *'  beirs,  executors,  and  successors."  Tbe  son  was 
^tir-apparent  to  tb»entailed  estate  at  tbe  date  of  his  father's  settlement,  but  predeceased 
ais  {ather,  leaving  three  children,  tbe  eldest  of  whom  succeeded  to  the  entailed  estate. 
A  majori^  of  tbe  Judges  of  tbe  Second  Division  held  that  the  doctrine  of  collation  did 
aot  apply  to  this  case,  as  the  beir  of  entail  took  a  sbare  of  the  residue  under  tbe  will  of 
bii  gnuidfather. 
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The  deed  of  entail,  although  frequently  a  mortis  oausd  deed,  is  veiy 
peculiar  in  its  structure,  purposes,  and  operation ;  and  the  principles  of 
construction  applied  to  it  are  very  speciaL  I  propose,  therefore,  to  take 
up  the  consideration  of  that  deed  after  disposing  of  other  testamentaiy 
writings,  but  as  an  entirely  separate  subject 

The  deeds  we  are  about  to  examine  have  all  for  their  object  the 
expression  of  the  testator^s  will  or  purpose  concerning  the  difiposal  of 
the  whole  or  some  part  of  his  estate  after  his  deatL    But,  whilst  it  may 
be  said  that,  in  all  matters  properly  belonging  to  the  mere  expression  of 
will  or  purpose  regarding  disposal,  the  same  rules  of  constniction  are 
applied  to  all  the  deeds  (entails  excepted,  of  which  I  am  not  now  speak- 
ing, and  as  to  which  a  totally  different  rule  of  construction  is  applied), 
there  is  a  remarkable  distinction,  as  regards  technicalities,  between  those 
deeds  which  contain  or  embrace  heritable  estate,  and  those  which  relate 
exclusively  to  moveable  estate ;  or,  to  speak  more  emphatically,  the  same 
deed  is  construed  differently,  according  as  it  relates  to  heritable  estate 
and  to  moveables  respectively.* 

As  regards  the  moveable  estate,  no  particular  form  of  words  nor  any 
technical  term  is  absolutely  required,  in  order  that  the  testament  or 
conveyance,  or  the  grant  of  a  legacy,  may  be  effectual  What  is  required 
is  a  distinct  expression,  in  the  deed  or  deeds,  of  the  concluded  will  or 
purpose  of  the  testator,  regarding  the  disposal  of  his  estate,  or  some 
portion  thereof,  or  the  grant  or  bequest  of  the  legacy ;  and  it  may  be 
assumed  that,  when  there  is  such  expression  in  the  deed  or  deeds,  the 
Court  will  give  effect  to  it 

When  proper  land  estate  is  to  be  conveyed,  the  deed  or  deeds  must 
equally  contain  an  expression  of  the  concluded  will  and  purpose  of  the 
testator;  but  they  must  also  contain  the  proper  dispositive  words. 
Lord  President  Blair  says,^ '  To  make  a  valid  settlement  of  heritage, 
'  nothing  more  is  necessary  than  dispositive  words,  expressing  the  will 
'  of  the  grantor.'  But  between  the  cases  of  deeds  applicable  to  heritable 
and  moveable  estate  respectively  there  is  this  essential  distinction,  that 
in  the  former  the  technicalities  applicable  to  the  conveyance  of  herit- 
able estate,  by  the  Law  of  Scotland,  must  be  observed.  This  is  a  doctrine 
to  which  there  is  no  exception.  The  same  strictness  is  not  required  as 
regards  directions  for  the  disposal  of  heritable  estate,  after  it  is  once 
validly  conveyed,  A  valid  conveyance  being  granted,  the  roles  of 
construction  of  deeds  affecting  or  burdening  the  disponee,  or  dedaring 
the  purposes  to  which  the  heritable  estate  is  to  be  applied,  are  very 
much  the  same  as  regards  both  heritable  and  moveable  estate.  But,  in 
framing  the  conveyance  itself,  the  technicalities  as  to  heritable  estate 
must  be  observed,  or  the  whole  will  fall  to  the  ground.* 

We  now  proceed  to  the  examination  of  the  Testamest 

1  GloTer  V.  Brongh,  7  Dec.  1810,  F.  G. 
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A  testament,  in  the  strict  interpretation  of  the  term,  consists  of  the  Tbsiamimt. 
noQUDation  of  an  executor ;  that  is,  a  person  to  ingather  the  grantor's  NomyATioir 
moreable  estate  after  his  decease,  for  the  benefit  of  all  concerned  therein.  ^'  >x>outob. 
A  piobatiYe  writing  in  the  following  terms  wonld  be  a  good  testament 
to  the  above  effect, — *  I  hereby  name  Au  R  to  be  my  execntor.'  Aind  even 
where  the  maker  of  the  testament  (the  testator)  does  no  more  than  name 
an  executor,  without  giving  any  directions  for  the  disposal  of  his  move- 
able estate,  the  writing  containing  the  nomination  is  a  proper  testament 
In  such  cases,  the  executor  is  a  mere  trustee,  whose  duties  are  to  realise 
the  moveable  estate,  and  to  account  for  it,  and  pay  over  the  residue, 
after  satisfying  debts  and  necessary  expenses,  to  the  next-of-kin  or  others 
entitled  to  the  estate  by  law.  And  although  there  shall  be  a  widow 
h&ying  right  to  jus  rdicke  out  of  the  estate,  and  children  having  right 
to  l^tim,  the  executor  will  levy  the  whole  estate,  without  deduction  or 
exception  in  respect  of  the  Jus  relictas  and  legitim.  Having  done  so,  he 
vill  account  to  the  widow  and  children  for  their  shares,  and  dispose  of 
the  residue  among  the  next-of-kin. 

By  our  old  law,  executors-nominate,  that  is,  named  by  the  testator  akoibnt 
in  a  proper  testament^  when  strangers  to  the  testator,  not  only  levied  ki'^^rs. 
but  appropriated  to  themselves  the  whole  estate,  as  being  in  effect  nokuiatb. 
nniyeraal  legataries.    But  by  the  Act  1617,  cap.   14,  their  doing  so 
was  declared  to  be  against  law,  conscience,  and  equity,  and  they 


been  made  by  statute  upon  the  law  as  laid  down  in  tlie  text,  and  to  wluch  frequent 
Kfcrenee  ia  made  in  the  suooeeding  pages  of  this  chapter. 

Is  s  Mitlement  of  heritage  it  is  now  unnecessary  to  use  either  the  word  'dispone ' 
or  iny  other  word  importing  a  conveyance  de  prcuenti.  When  any  deed  or  writing 
eoDtama,  with  reference  to  lands,  '  any  word  or  words  which  would,  if  used  in  a  wiU 

*  or  testament  with  reference  to  moveables,  be  sufficient  to  confer  upon  the  executor 
'  of  the  granter,  or  upon  the  grantee  or  legatee  of  such  moveables,  a  right  to  claim  and 

*  TeoeiTe  the  same,  such  deed  or  writing,  if  duly  executed  in  the  manner  required  or 

*  pcmitted  in  the  case  of  any  testamentary  writing  by  the  law  of  Scotland,  shall  be 
'  deemed  and  taken  to  be  equivalent  to  a  general  disposition  of  such  lands  within  the 

*  meaning  of  the  19th  sect,  hereof  by  the  granter  of  such  deed  or  writing  in  favour  of 
'  the  grantee  thereof,  or  of  the  legatee  of  such  lands,  and  shall  be  held  to  create  and 
'  ihall  create  in  favour  of  such  grantee  or  legatee  an  obligation  upon  the  successors  of 

*  the  grants  of  such  deed  or  writing  to  make  up  titles  in  their  own  persons  to  such 
'lands  and  to  convey  the  same  to  such  grantee  or  legatee.' — 31  ft  32  Vict.  cap.  101, 
sect  20. 

The  deed  or  writing  must  still,  however,  purport  to  convey  heritage,  and  '  the  only 

*  difference  is  that  it  is  no  longer  a  question  of  technicality,  but  of  common  construe- 

*  tioB,  whether  heritage  was  intended  to  be  carried  or  not ' — per  Lord  Neaves  in  Hardy's 
Trosteet,  13  May  1871,  9  Macph.  736.  Thus  in  Pitcaim  v.  Pitcaim  (25  February 
1870, 8  liacph.  604)  the  word  *  effects '  was  found  not  to  carry  heritage,  because  in 
common  parlance  *  effects '  does  not  mean  heritage — See  also  Edmond  r.  Edmond,  30 
Janary  1873,  11  Macph.  348.  In  M'Leod's  Trustees  v,  M*Leod  (28  February  1875, 
2  E.  481),  where  a  testator  by  a  holograph  writing  had  appointed  certain  individuals 
to  be  his  trustees  with  power  *  to  realise  all  my  heritable  and  moveable  property  when 
'  they  see  fit,  and  to  invest  the  proceeds  on  good  heritable  bonds ;'  and,  as  regM^  the 
Y^ne,  directed  as  follows : — '  The  whole  residue  of  my  estate  will  be  divided  equally 

*  amongst  my  children,'  etc. ; — it  was  held  that  there  was  thereby  conferred  upon  the 
^rutees  a  valid  right  to  the  testator's  heritable  estate,  although  the  writing  contained 
M  express  words  of  conveyance  or  bequest.  With  reference  to  this  case  see  section  46 
of  the  Act  of  1874.  See  also  XJrquhart  v,  Dewar,  13  June  1879,  6  B.  1026,  in  which 
the  words  <  residae  of  my  estate '  wei«  held  not  to  include  heritage. 
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were  lestricted  to  the  third  of  the  dead's  part  undisposed  of  by  the 
deceased.  They  had  no  claim  in  competition  with  legatees  or  others 
claiming  under  grants  or  orders  by  the  deceased  as  to  the  disposal  of  his 
executry  estate.  Nor  did  their  claim  arise  when  the  testator  executed 
not  merely  a  proper  testament  naming  them  to  be  executors,  but  also  a 
general  disposition  of  his  whole  moveable  estate ;  and  their  claim  was 
excluded,  although  the  general  disposition  was  only  in  trust,  and  by  the 
death  of  a  legatee  or  otherwise  the  residue  of  the  estate  became  payable 
by  the  trustee  to  the  next-of-kin  of  the  testator.^  Now  by  the  Moveable 
Succession  Act  of  1855,  sect  8,  the  right  to  the  undisposed-of  third  is 
abolished ;  and  it  is  declared  that  executors-nominate  shall,  as  such,  have 
no  right  to  any  part  of  the  estate.  The  office  is  therefore  now  simply 
one  of  gratuitous  trusteeship. 

But,  although  the  mere  nomination  of  an  executor  makes  a  proper 
testament,  it  is  very  unusual  to  meet  with  a  testament  in  that  form.    It 
is  much  more  usual  to  find,  in  the  deed  which  names  the  executor, 
instructions  for  payment  of  the  testator's  debts  and  legacies,  and  for  the 
disposal  of  the  residue  of  his  estate,  as  in  the  Style  Book ;'  and  veiy 
often  the  deed  wiU  name  the  executor  himself  to  be  universal  or  residu- 
ary legatee,  under  burden  of  the  payment  of  debts  and  legacie&     The 
testament,  in  this  last  form,  consists  of  the  nomination  of  the  favoured 
party  to  be  executor  '  and  universal  legatary ;'  to  which  may  be  added  a 
clause,  leaving  and  bequeathing  to  him  comprehensively  the  whole 
moveable  and  personal  estate  and  effects*  then  belonging  to  the  testator, 
or  which  shall  belong  to  him  at  the  time  of  his  death,  with  the  writings 
and  vouchers  thereof;  under  burden  of  paying  the  testator's  deathb^ 
and  funeral  expenses,  and  debts,  and  all  legacies  bequeathed  or  to  be 
bequeathed  by  the  testator,  by  the  testament  or  by  any  codicil  or 
addition  thereto,  or  other  writing  expressive  of  the  testator's  will,  to 
be  executed  at  any  time  of  his  life,  or  even  on  deathbed.    In  the  case 
under  consideration,  the  executor  is  to  be  also  residuary  legatee ;  and  the 
testament  will  end  with  an  order  to  pay  the  testator's  debts  and  legacies, 
— the  general  conveyance  in  such  case  giving  the  universal  l^atee  right 
to  the  residue,  without  any  special  order  to  that  effect   But,  if  the  residue 
is  to  go  to  a  third  party,  the  order  to  pay  debts  and  legacies  must  be 
followed  by  a  special  order  upon  the  executor  to  pay  or  make  over  the 
residue  to  such  party  as  soon  as  the  other  purposes  are  fulfilled. 

Another  common  form  of  testamentary  conveyance  of  moveable 
estate  is  the  Disposition  and  Settlement,  bearing  to  be  granted  (as,  in 
general,  the  proper  testament  also  will  express),  *  for  the  settlement  of 
'  my  affairs  in  the  event  of  my  death,  and  for  the  favour  and  regard  I 
'  bear  to  the  persons  after  named,'  and  containing  a  dispositive  clause, 

^  Lowndes  v.  Douglas,  IS  July  1S62,  24  D.  1391. 
>  Juridical  Styles  (3d  edition),  iL  432. 


*  Heritable  estate  may  now  be  included— See  preceding  note. 
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by  which  the  testator  gives,  grants,  assigns,  and  dispones  to  the  favoured  DispoBmoir 
indif idnal,  and  his  heirs,  executors,  or  assignees  whomsoever,  his  whole  ^^  ^"' 
moveable  and  personal  estate  and  effects  (as  in  the  last  case),  with. the  movkablbs. 
writs  and  vouchers  thereof,  but  under  the  burden  of  paying  deathbed 
and  funeral  expenses,  debts  and  legacies  (as  in  the  last  case) ;  and  here, 
as  in  that  case,  there  will  be  either  no  order  as  to  the  residue,  or  an 
oida  to  pay  and  make  over  the  same  to  a  third  party,  according  as  the 
general  disponee  is  to  be  residuary  legatee  or  not. 

The  disposition  and  settlement  will  then  name  the  general  disponee 
to  be  executor,  and  will  conclude  with  reservation  of  the  testator's  life- 
lent  light,  with  power  to  dispose  of  the  estate  at  pleasure  for  onerous 
eanaes  or  gratuitously,  power  to  revoke  or  alter  at  pleasure,  and  clause 
dispensing  with  delivery.  These  clauses,  though  often  introduced  in  the 
proper  testament,  are  not  strictly  appropriate  to  it ;  as  the  nomination  of 
executors,  and  the  bequest  of  legacies  and  residue,  are  all  testamentary 
giants,  in  form  as  well  as  in  substance.  The  disposition  and  settlement 
is,  in  form,  a  deproBsenti  conveyance.  Being  strictly  testamentary,  and 
lemaining  undelivered  till  the  testator^s  death,  it  also  is  revocable  at  the 
pleasure  of  the  grantor;  but  these  clauses  should  not  be  omitted  in  it. 
The  testament,  as  weU  as  the  disposition  and  settlement  of  moveables, 
vill  conclude  with  the  short  clause  of  registration  for  preservation,  and 
testing  clause. 

Such  deeds  frequently  profess  to  be  granted  in  order  to  prevent  dis- 
putes about  the  testator's  succession  in  the  event  of  his  death.  That 
clause,  however,  does  not  prevent  disputes ;  and,  as  it  reads  awkwardly 
when  disputes  do  arise,  it  may  well  be  omitted.  The  proper  way  to 
prevent  disputes  is  to  make  a  valid  and  intelligible  deed. 

I  will  refer  by-and-by  to  the  meaning  and  import  of  different 
temis  employed  in  testaments  to  describe  the  nature  and  extent  of  the 
property  thereby  conveyed.  For  the  present,  I  go  on  with  the  con- 
dderation  of  the  forms  of  testaments  in  other  respects. 

I  have  noticed  that  the  special  province  of  the  testament  is  to 
name  the  executor;  but  such  nomination  is  not  essential  to  render  a 
testamentary  conveyance  of  the  moveable  estate  or  the  grant  of  a 
l^acy  good  and  available.  And  the  testament  is  not  invalidated  as  a 
settlcanent  of  the  testatoi^s  moveable  estate  by  the  non-acceptance  of 
the  executor  named,  nor  by  the  testator  deleting  the  executor's  name 
without  making  a  new  appointment  of  executor.^  In  such  cases  the 
Commissary  Court  of  the  deceased's  domicile,  if  in  Scotland,  or  the 
Commissary  Court  of  Edinburgh,  if  the  domicile  of  the  deceased  was 
not  in  Scotland,  will  appoint  an  executor  to  carry  out  the  purposes  of 
the  deed.*  But  where  one  of  several  executors-nominate,  and  who  is 
declared  a  nne  quo  rum,  declines  to  accept,  the  others  can  act  without 

^  Kemps  V,  Fergnaon,  2  March  1802,  M.  16,949. 

*  The  jaiiadiotion  of  the  Ck)mmi8aaiy  Coiirta  waa  traDaferred  to  the  Sheriffs  by  39 
k  40  Vict,  cap.  70,  aect  35. 
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liim,  if  from  the  terms  and  conception  of  the  deed  it  does  not  appear  to 
have  been  the  intention  of  the  truster  that  his  non-acceptance  should 
dissolve  the  trust-management.^ 

Moreover  the  term  'executor'  is  not  a  vox  sAgnata^  which  must 
necessarily  be  used  in  the  clause  of  appointment  Thus,  when  the  tes- 
tator left  a  legacy  of  £200  to  her  nephew,  'with  power  to  see  this  will  exe- 
cuted,' the  Court  dealt  with  this  as  an  appointment  of  the  nephew  to  be 
executor.'  But  where  the  executor  is  to  have  a  mere  trusteeship,  or  office, 
care  must  be  taken  to  avoid  any  expression  indicative  of  a  right  of  a 
beneficial  description.  Where  the  testator,  after  naming  the  executor, 
added, '  I  hereby  debar  and  seclude  all  others  from  any  right  or  interest 
in  my  said  executry,'  these  words  were  held  equivalent  to  the  appoint- 
ment of  the  executor  as  universal  legatary,  and  gave  the  executor  the 
whole  estate.^ 

The  General  Disposition  and  Settlement  bears  a  considerable  resem- 
blance in  its  form  and  arrangement  to  the  disposition  and  settlement 
of  the  moveable  estate,  which  we  have  just  examined ;  but  whilst  the 
disposition  of  the  moveable  estate,  in  the  dispositive  clause,  may  or  may 
not  contain  the  word  '  dispone,'  without  injury  to  its  efficacy,  and 
whilst  testamentary  deeds  applicable  to  moveable  estate  only  may  or 
may  not  contain  de  prcesenti  conveyances,  it  is  essential  in  conveying 
heritable  estate,  and  as  much  so  in  a  testamentary  conveyance  as  in  a 
deed  inter  vivos,  that  words  of  de  pranenti  conveyance  shall  be  employei 
A  mortis  causA  conveyance  of  heritable  estate  is,  in  fact,  by  a  sort  of 
legal  fiction,  a  conveyance  inter  vivos. 

The  use  of  words  of  deprcesenti  conveyance  is  a  matter  of  absolate 
necessity.  Failure  as  to  that  point  would  render  a  testamentary  dis- 
position inept  as  a  conveyance,  in  so  far  as  regards  heritable  estate, 
however  explicit  and  distinct  might  be  the  expression  of  will  and  purpose 
contained  in  it  It  cannot  be  stated  as  a  decided  point  that  the  use 
of  the  word  '  dispone '  is  essential ;  but  it  would  unquestionably  be 
dangerous,  and  a  gross  professional  blunder,  to  omit  that  word  in  the 
dispositive  clause.^  Thus,  when  the  testator  '  left  and  bequeathed '  his 
'  land  estates '  in  certain  terms^  but  did  not '  dispone '  them,  the  Cooit, 
'  in  respect  the  deed  is  in  the  form  of  a  latter,  will  and  testament,  and 
'  leaves  and  bequeaths  the  land  estates  in  certain  terms,  but  contains  no 
*  proper  disponing  words,  nor  is,  in  any  respect,  a  deed  inier  vivos*  found 


^  Forbes  v.  Earl  of  Oftllow»/t  Trustees, 
2  Feb.  1808,  M.  App.  SoUdum  ef  pro  ratd. 
No.  3. 


I  Dnndss  v.  Dondss,  27  Ju*  1837, 15 
Sh.  427. 
»  Beidy  v.  Napier,  1  Feb.  1789,  M.  6591. 


*  It  is  DOW  settled  that  the  word  *  dispone '  is  essential  in  testamentary  conTey* 
ances  of  Heritage  executed  by  a  person  who  died  before  the  passing  of  the  Titlefl  to 
Land  Consolidation  Act  1868— Kirkpatrick  v.  Kirkpatrick's  Tmstees,  19  March  1873, 
11  Macph.  661 ;  affirmed  as  to  this  point,  23  Jnne  1874,  1  B.,  H.  K  37. 

But  that  word  or  other  words  of  de  praeenli  oonyeyance  are  now  nnneoewwy— ^ 
p.  928,  note  ^ 
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it  ineffectual  to  convey  heritage.^    It  will  not  avail  the  party  intended  Obnsbal 
to  be  benefited,  that  the  testamentary  disposition  is  executed  abroad,  ^^mu^ 

and  according  to  the  forms  of  the  country  where  it  is  granted.^    Neither  ^''^^ 

is  it  competent  to  accomplish  the  transfer  of  land  to  the  party  intended  ExoLusioy  of 

to  be  &vonred  by  merely  executing  a  deed  whereby  he  is  nominated  to  ^^^ 

be  heir  of  the  testator.*    Such  nomination,  in  order  to  be  effectual,  must 

be  comiected  with,  so  as  to  form  part  of,  a  deed  containing  the  proper 

ie  prtEtenii  dispositive  worda    Kor  is  it  competent  to  exclude  the  heir 

entitled  by  law  or  prior  destination  to  succeed,  by  merely  executing  a 

deed  declaring  such  heir  excluded  or  disinherited/    The  heir  can  be 

excluded  only  by  making  a  valid  conveyance  to  some  third  party.    But, 

such  conveyance  being  granted,  a  clause  of  exclusion  may,  if  aptly 

expressed,  prevent  the  heir  from  succeeding  in  his  natural  order,  after 

fulnre  of  prior  heirs  called  by  the  conveyance.^ 

There  must  he^de  prcBsenti  disposition ;  and  the  word  '  dispone ' 
onght  to  be  made  use  of.^  The  dispositive  clause  may  run  thus : — '  I 
'  give,  grants  and  dispone  to  A.  B.,  and  his  heirs  and  assignees,  all  and 
'  sandiy  the  whole  estate,  heritable  and  moveable,  real  and  personal,  now 
'  belonging  to  me,  or  that  shall  belong  to  me  at  the  time  of  my  death, 
'  with  all  right,  title,  and  interest  which  I  or  my  predecessors  have  or 
'  had  therein,  and  with  the  writs  and  vouchers,'  etc.,  as  in  the  case  of 
the  disposition  and  settlement  of  moveable  estate  only.  But,  assuming 
that  there  is  9l  de  pfwsenii  disposition,  and  that  the  word  '  dispone '  is 
employed,^  it  is  not  incompetent, — on  the  contrary,  it  is  the  most  usual 
case  in  practice, — that  one  and  the  same  deed  shall  contain,  as  in  the 
above  example,  both  heritable  and  moveable  estate.  *  A  mortis  causd  deed 
of  this  description  was  sought  to  be  reduced  so  far  as  regarded  the 
heritable  estate  by  the  testator's  heir-at-law,  as  being  of  the  nature  of  a 
testament^  because  containing  the  appointment  of  an  executor.  But  it 
was  SQstained,  because,  so  far  as  regarded  the  heritable  estate,  it  was 
nowise  a  testament,  but  a  plain  disposition  inter  vivos,  made  in  liege 
poustit.^  Neither  does  it  alter  the  nature  of  the  deed  that  it  is  called 
(enoneously)  a  testament  A  mortis  causd  disposition,  described  as  a 
testament,  will  validly  convey  heritable  estate,  if  the  appropriate  de 
ptaenti  dispositive  words  are  used  in  it.^^ 

All  'testaments,  testamentary  instruments,  and  dispositions  Titor^is  Exncpnoir 
caudd  in  Scotland,'  are  exempt  from  stamp-duty.*  SSSf."^'' 

>  Stewart  v.  Stewart,  16  Noy.  1803;      Bobb,  2  March  1770,  M.  6019;  affirmed 
Sudford  <m  Heritoble  Succeeaion,  i  63.       10  April  1771,  2  Baton's  App.  264. 
See  ilao  Home,  881.  *  Ayton  v.  Alison's  Creditors,  6  Feb. 

«Crawftiid  tk  Crawfnrd,  14  Jan.  1774.      ^^?^^\^^^^^:„       „   t  i     i.,oo    ^ 
H.4iS6  'Douglas  v,  Allan,  11  July  1733,  M. 

iw    1  «     1  J  T  ^      16.940. 

T      f?if?*I?  «  T.^^  ""^  ^""*'  ^  '  Lament  v.  Lamont's  Creditors,  4  Deo. 

JttM  1796,  Bell's  Folio  CMee,  203.  1789,  M.  6494. 

^Stoddtft  V.  Thomson,  6  Feb.    1734  ;  '  33  ft  34  Vict  cap.  97,  Schedule,  voce 

dickies,  vou  Sncoession,  No.  1 ;  Eoss  v.      '  (General  Exemptions.' 

*  See  preceding  note. 
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As  regards  the  definition  or  description  of  the  estate  or  effects  to  be 
conveyed,  the  terms  to  be  employed  are  of  critical  importance.  A3 
ahready  mentioned,  the  deed  most  express  a  concluded  purpose,  and, 
in  r^ard  to  heritable  estate,  must  contain  words  of  de  prcesenti  con- 
veyance, and  ought  to  employ  the  word  *  dispone/^  But,  assuming  that 
these  requisites  are  satisfied,  the  intention  of  the  parties,  as  expressed 
in  the  deed,  will  form  the  rule  of  construction.  We  shall  find  that, 
in  consequence,  the  same  words  are  liable  to  be  variously  construed  in 
different  circumstances. 

Where  the  whole  estate  is  to  be  conveyed,  the  safe  rule  in  practice 
is  to  employ  words  the  most  general  and  comprehensive.  If  there  is  no 
heritable  estate,  these  words  may  be  '  the  whole  moveable  and  personal 
estate  and  effects.'  If  there  is  heritable  as  well  as  moveable  estate,  the 
words  may  be  '  the  whole  estate,  heritable  and  moveable,  real  and  per- 
sonal,' with  this  addition  in  either  case, '  now  belonging  to  me,  or  that 
shall  belong  to  me  at  the  time  of  my  death.' b  It  would  be  equally 
effectual  in  any  case  to  use  words  minutely  embracing  every  particular 
of  the  estate ;  but  in  adopting  the  latter  plan  there  is  always  risk  of 
omissions,  and  thereby  of  partially  defeating  the  testator^s  purpose. 

In  illustration  of  the  effect  allowed  to  the  expression  of  a  concluded 
purpose,  and  general  and  comprehensive  terms,  accompanied,  in  cases 
where  the  deeds  are  intended  to  embrace  heritable  estate,  with  proper 
dispositive  words,  you  may  be  referred  to  the  following  cases  : — (1.)  where 
moveable  estate  only  was  conveyed — the  case  of  M^Millan.^  Here  a 
document  was  written  by  a  husband,  and  subscribed  by  him  and  his  wife, 
bearing  that  he  and  his  wife  made  '  this  agreement,  that  the  longest  Uver 

I  M*MilUii  V.  McMillan,  28  Noy.  1850,  13  D.  187. 


*  See  wpra,  p.  932,  note  \ 

b  A  conveyance,  in  general  tenna,  of  heritable  and  moveable  estate  wiU  not  be  pre- 
sumed to  innovate  npon  a  special  destination  of  particular  lands  previously  made  by  the 
grantor  of  the  genend  conveyance.  But  the  question  is  one  of  presumed  intentioD. 
See  the  opinions  of  the  Judges  in  Thoms  v.  Thoms,  tif/ra,  and  Glendonwyn  v.  Gordon 
(H.  L.)>  tf|/ra. 

There  have  been  several  recent  decisions  on  the  question  whether  the  same  principle 
holds  good  when  the  grantor  of  the  general  conveyance  was  not  the  maker  of  the  prior 
deed  containing  the  special  destination,  but  an  heir  in  possession  under  it  As  regards 
this  point,  it  was  decided  by  the  Court  of  Session  in  the  case  of  Thoms  v.  Thoma  (30 
March  1868,  6  Macph.  704),  that  the  comprehensive  terms  of  the  general  disposition 
were,  in  the  absence  of  evidence  of  a  contrary  intention  on  the  part  of  the  grantor,  to 
be  held  as  superseding  the  previous  destination.  The  law  as  so  laid  down  has  now 
been  confirmed  by  the  House  of  Lords. — Campbell  v.  Campbell,  8  July  1880,  7  R> 
(H.  L.)  100. 

But  the  legal  presumption  which  existed  may  be  redargued  by  proof  of  a  contrary 
intention  on  the  part  of  the  grantor,  and  such  proof  may  be  either  drawn  from  the 
general  disposition  itself  or  collected  from  external  sources — See  Thoms  v.  Thoms  vt 
supra,  Catton  v.  Mackenzie,  19  July  1870,  8  Macph.  1049 ;  Glendonwyn  v.  Gordon, 
20  July  1870,  8  Macph.  1075 ;  affirmed  19  May  1873,  11  Macph.  (H.  L.)  33 :  Gray  v. 
Gray's  Trustees,  24  May  1878,  5  R.  820 ;  and  Campbell  v.  Campbell  ut  supra.  Parole 
evidence  is  inadmissible  ;  and  in  Glendonwyn's  case  the  Court  declined  to  express  an 
opinion  whether  the  testator's  letters  might  be  admitted  as  competent  evidence ;  but 
formal  deeds  executed  by  the  testator,  and  ex  facie  inconsistent  with  an  intention  to 
include  the  entailed  estate  in  the  general  conveyance,  were  received  and  held  sufficient 
to  overthrow  the  legal  presumption. 
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is  to  have  all  that  remains  after  payment  of  our  debts.'    This  document  Gbnbsal 
was  sustained  as  an  effectual  settlement  of  the  husband's  whole  free  ^^trrrLB- 
moveable  property  in  favour  of  his  surviving  wife.     And  (2.)  where  *"^- 
^tate  both  heritable  and  moveable  was  conveyed — ^the  case  of  Drum- 
Donl^    The  testator  here  disponed  '  aU  estate,  real  and  personal,  belong- 
ing to  him;'  which  was  held  to  include  his  whole  estate  of  eveiy 
description.     Again,  a  disposition  of  '  every  moveable  and  immoveable 
subject '  was  held  to  comprehend  heritable  estate.' 

In  illustration  of  the  risk  attending  the  plan  of  going  into  particulars 
in  the  clause  describing  what  is  conveyed,  you  may  be  referred  to  the 
case  of  the  Earl  of  Fife.'  Here  the  conveyance  of  all '  moveable  goods, 
gear,  and  effects/  of  whatever  kind  and  denomination,  was  found  not  to 
iiKJnde  debts  contained  in  bond  or  bill,  or  money,  or  bank-notes.  Again, 
the  disposition  of  a  house,  with  the  whole  plenishing  and  household 
fQimtnre,  and  every  article  of  all  sorts  and  descriptions  contained  in  it, 
does  not  comprehend  money  or  documents  of  debt  found  in  the  house.^ 
In  Caiswell's  case,  the  term, '  whole  other  moveable  estate,'  following  a 
pioyision  of  furniture  and  corporeal  moveables,  was  held  not  to  include 
money,  debts,  rents,  or  shares  of  stock  which  belonged  to  the  testator. 

Farther,  when  heritable  estate  is  to  be  conveyed,  not  only  must  the  DnoBipnoir 
proper  dispositive  words  be  made  use  of,^  but,  if  there  are  not  general  bstatb. 
and  comprehensive  words  of  conveyance,  descriptive  terms  appropriate 
to  tiie  heritable  estate  actually  intended  to  be  conveyed  must  be  em- 
ployei'  In  Gralloway's  case  the  Court  doubted  the  intention  of  con- 
veying a  personal  bond  on  which  adjudication  had  followed  before  the 
date  of  the  testament ; '  but  they  were  satisfied  that  the  proper  tenns  of 
'  conveyance  of  heritage  were  not  used,  besides  that  the  words,  "  goods, 
'  gear,  debts,  and  sums  of  money,"  were  not  sufficiently  descriptive  of  an 
'  adjudication.'  An  adjudication,  being  a  judicial  disposition  of  lands  in 
payment  of  debt,  is,  properly  speaking,  a  title  to  lands,  subject  to  re- 
demption on  payment  of  debt,  and  not  the  voucher  of  the  debt  itself.  In 
GaUowa/s  case  there  were  wanting  both  the  proper  de  prcesenti  dispositive 
voids  applicable  to  heritable  estate,  and  the  terms  descriptive  of  the 
l^entable  estate  claimed  as  falling  under  the  deed ;  and  it  need  hardly 
be  said  that  failure  in  either  of  these  particulars  would  be  equally  fatal 
to  the  efficacy  of  the  deed  as  a  conveyance  of  heritable  estate.®*  ^ 

Again,  a  disposition  of  *  means  and  effects,  heritable  and  moveable,' 
vas  held  insufficient  to  convey  a  house ;  such  a  subject  not  being  usually 

*  Dnaomond  «.  Drnmmond,  17  July  ^  M<Nab  v.  Spittal,  30  May  1797,  M. 
1*82,  M.  2313.  2303.     See  alao  CanweU  v.  CanweU,  9 

*Weldi».  Cainue,28Jiuiel809,  P.  C      ^®?V.^?,^®' ^^  ?•  5!?'         ,«   t       ioao 
Sm  .1^  ni  ^•'™*^  ^  ",1  T?      loin  GaUoway,  Petitioner,  12  Jan.  1802, 

^^  Glover  v.  Brongh,  7  Dee.  1810,      ^   16,960 ;    Crawford  i  Earl  of  Dnn- 

donald,  22  May  1838,  16  Sh.  1017. 

*  Eiri  of  Fife  v.  M'Kenzie  and  Praaer,  *  Robs  v.  Ross,  2  March  1770,  M.  5019 ; 
U  Kty  1795,  M.  2325 ;  affirmed  6  March  affirmed  10  April  1771,  2  Paton's  App. 
t  <97, 3  Ptiton's  App.  549.                                254. 


'  •^pteaenti  dispo^tive  words  are  now  unnecesssry. — See  aupra,  p.  928,  note  \ 

voun.  Q 


936 


LECTURES  ON  CONVEYANCING,    [br.  iv.  tit.  m. 


Gkkxbal  dis- 
position AND 

8STTLXMBNT. 


Lands  MAT  IN 

CERTAIN  CASKS 
BB  BUBDKNBD 
BT  TB8TAM1CKT. 


Casb  op 

stranobb 

disfonxb. 


CABBOy 
UBIB-AT-LAW. 


intended  by  these  words  in  their  ordinary  sense.^  *  There  is,  however,  no 
vox  signata  applicable  to  the  description  or  specification  of  what  is  to  be 
conveyed ;  nor  will  even  the  same  words  always  have  the  same  meaning 
given  them.  In  the  case  of  Browns,  the  terms  'means  and  effects, 
heritable  and  moveable/  were  held  sufficient  to  include  an  adjudication 
for  debt,  the  legal  of  which  had  not  expired.  Again,  where  the  disposition 
contained  proper  dispositive  words,  and  the  intention  of  the  testator  was 
thought  sufficiently  evident,  the  same  terms  were  held  sufficient  to  com- 
prehend a  debt  on  which  adjudication  had  been  led  after  the  date  of  the 
disposition.^ 

As  a  simple  testament  cannot  convey  lands,  so  neither  can  it  be 
made  use  of  to  burden  lands  without  the  use  of  terms  appropriate  to  the 
constitution  of  a  burden  thereon.^  But,  as  a  disposition  of  lands  can  be 
added  to  a  testament,  so  can  a  burden  on  lands  be  created  by  a  clause 
in  such  a  deed,  if  the  appropriate  terms  are  employed,  and  are  not  intro- 
duced merely  as  accessory  to,  or  dependent  on,  the  testament.  And, 
though  the  heir-at-law  cannot  be  burdened  by  a  mere  testament  or  dis- 
position of  moveables,  yet  where  heritage  is  disponed  by  a  mortis  causd 
deed  to  a  stranger,  the  disponee  may  be  burdened  with  debts  in  a 
separate  testament.  The  testament  affords  full  evidence  of  the  wiU  of 
the  disponer,  that  the  disponee  should  be  so  burdened;  and  that  is 
sufficient  to  impose  the  burden  in  the  case  of  a  stranger  disponee.^ 
Even  the  heir-at-law  can  be  effectually  burdened  by  means  of  a  testa- 
mentary or  mortis  causd  deed  in  his  favour,  if  such  deed  embraces  both 
heritable  and  moveable  estate.  When  moveable  estate  only  is  conveyed 
to  the  heir-at-law,  and  the  conveyance  is  not  so  framed  as  to  create  a 
burden  on  the  heritable  estate,  the  heir  can  keep  himself  free  of  any 
burdens  imposed  on  him,  as  disponee  of  the  moveable  estate,  by  declin- 
ing to  take  the  moveable  estate,  or  in  any  way  to  avail  himself  of  the 
deed.  In  such  case  he  takes  the  heritage  as  heir,  and  is  free  of  the 
burdens  intended  to  affect  him  as  disponee  of  the  moveable  estate  by 
the  conveyance  thereol  But  when  the  deed  validly  embraces  both 
heritable  and  moveable  estate,  and  creates  burdens  on  both,  of  the  nature 
of  legacies  or  otherwise,  the  heir  cannot  free  himself  of  such  burdens  by 
repudiating  the  conveyance,  and  teJdng  the  heritage  as  heir-atrlaw.  He 
may,  if  he  thinks  fit,  make  up  titles  to  the  heritage  in  that  character, 
and  not  under  the  testamentary  or  mortis  caiisd  deed  in  his  favour ;  but 
such  deed,  notwithstanding,  is  a  valid  exercise  of  his  predecessor's 
power.  It  is  a  valid  conveyance  of  the  heritage ;  upon  that  conveyance 
the  burdens  have  been  imposed ;  and  the  legatees  will  be  entitled  to 
make  good  their  claims  against  the  heir,  in  whatever  way  he  may  take 

1  Browns  v.  Brown's  Trustees,  26  Jan.  >  GoTsn  v.  Setons,  28  Jan.  1812,  F.  C. 

1770,  M.  6440.  *  Davidson  v.  Nairns,  19  Feb.  1755,  5 

s  Robertson  v.  Bobertson,  17  June  1785,  Br.  Sap.  289. 
M.  16,947. 


*  See  also  Fitcaim  «.  Htcaim,  and  other  cases  cited  sugra,  p.  929,  note. 
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up  the  hentage.      He  cannot,  by  the  mere  form  in  which  he  makes  up  Okveral  dis- 
position AN£ 

8STTLEMEMT. 


lis  title,  repudiate  or  render  nugatory  a  valid  deed  granted  by  his  ^^""^^^  ^^^ 


pi^ecessor.^  And  even  a  simple  bequest  of  lands,  made  in  a  proper 
testament,  may  become  effectual  to  the  legatee,  if  the  testament 
contains  clauses  in  &vour  of  the  heir  in  the  lands,  and  he  accepts  the 
benefit  thereby  conferred.  He  cannot  adopt  the  testament  as  far  as  in 
his  iayoar,  and  repudiate  it  as  far  as  against  him.  He  must  either  adopt 
it  as  a  whole,  and  thereby  become  bound  to  make  the  bequest  of  the 
lands  effectual  to  the  legatee,  or  repudiate  it  as  a  whole,  in  which  case 
he  will  take  the  lands  as  heir  of  the  testator,  and  forfeit  the  benefit  of 
the  clauses  in  his  favour  contained  in  the  testament.^^ 

With  the  proper  testament  or  general  disposition  of  moveable  estate,  special 
there  is  sometimes  coupled  a  special  assignation  of  particular  effects  or  ^p^tJ^ulab 
of  moveable  debts ;  and  sometimes  the  special  is  added  to  the  general  »vbotb. 
disposition  by  the  subscription  of  a  relative  inventoiy,  or  list  of  effects, 
debts,  etc.  Clauses  applicable  to  both  of  these  forms  of  deed  will  be 
fonnd  in  the  Style  Book.'  The  object  of  the  special  assignation  is  to 
give  the  general  disponee  or  executor  the  full  right  and  title  to  the 
moveable  debt  or  subject  assigned,  without  the  necessity  of  completing 
a  title  by  confirmation,  a  process  which  is  indispensable  for  the  above 
purpose,  when  there  is  only  a  nomination  of  executor  or  general  disponee, 
and  even  when  both  of  these  titles  concur.  The  title,  when  there  is 
a  special  assignation,  is  expressly  declared  by  the  Act  1690,  cap.  26,  to 
be  good  without  confirmation ;  and  various  cases  occur  in  practice,  in 
which  it  is  found  convenient  to  have  special  assignations  introduced  in 
testamentary  or  mortis  causd  deeds.  But,  although  confirmation  is  not 
necessary  as  a  title  when  there  is  a  special  assignation,  the  Stamp  Acta 
now  require  all  the  personal  estate  of  the  deceased  to  be  specified  in 
giving  up  the  inventory  for  confirmation ;  and  neither  stamp  nor  suc- 
ce^on  duties  are  saved  by  the  special  assignation. 

When  special  assiguaUons  are  granted  of  moveable  estate  constituted  of  movbablb 
by  writs,  such  as  debts  due  by  bond  or  bill,  the  writs  should  be  specially  SJksotutkd 
assigned,  as  well  as  the  debts  contained  in  them.    No  further  alteration  b^  ^'^mts- 
arises  because  of  the  special  assignation ;  and  the  assignation  of  writs, 
though  usual  and  proper,  is  not  absolutely  necessary.   The  assignation  of 
debts, when  it  comes  into  operation, should  be  dulyintimatedtothedebtor. 

With  the  general  disposition  and  settlement  also  there  has  been  Or  hbrttablb 
frequently  conjoined  a  special  conveyance  of  particular  lands  or  other 
beritable  estate ;  and,  until  the  passing  of  the  Heritable  Securities  Act 
of  1845,*  there  was  frequently  inserted  also  a  special  conveyance  of 
beritable  bonds,  when  the  testator  had  money  invested  on  such  secu- 

^BiiuiiDg   V.   Contie,   25    June    1742,  1829,  7  Sh.  241  ;  affiimed  22  Dec.  1830, 

ScWes,  voce  Tertamcnt,  No.  7.  4  Wil.  k  Sh.  App.  460. 

^  ConiuDgluim  v.  Cunningham,  17  Jan.  '  Juridical  Styles  (3d  edit),  iL  436-7. 

1758,  M.  617 ;  Dundas  v.  Dundas,  14  Jan.  «  8  &  9  Vict.  cap.  31. 

This  paragraph  has  reference  to  the  law  as  it  stood  before  the  passing  of  the  Act 
01 1868.   Lsndji  may  now  be  validly  bequeathed  by  testament — See  supra,  p.  928,  note  \ 
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Titles.  A  general  conveyance,  however,  so  expressed  as  to 
heritable  bonds,  was  declared,  by  the  above  Act,  a  sufficient  warrant  on 
which  to  make  up  a  title  to  such  bonds,  equally  as  when  there  was  a 
special  conveyance  of  the  bonds,  though  the  forms  applicable  to  the  two 
cases  are  difierent  The  special  conveyance  of  heritable  bonds  has,  in 
consequence,  been  given  up  in  practice  as  no  longer  of  use.* 

With  regfird  to  lands,  a  mere  general  disposition  did  not^  in  itself^ 
afford  to  the  disponee  the  means  of  at  once  obtaining  a  real  right  in  the 
lands,  until  the  Titles  Acts  of  1858  and  1860  came  into  operation,  because 
it  contained  none  of  the  executive  clauses  previously  necessaiy  for 
that  purpose,  viz.,  as  to  feudal  lands,  obligation  to  infeft,  procuratory  of 
resignation,  and  precept  of  sasine ;  and,  as  to  burgage  lands,  obligation 
to  infeft,  and  procuratory  of  resignation.    If  the  general  disponee  was  the 
testatoi^s  heir-at-law,  he  could  obtain  a  real  right  by  making  up  titles 
in  that  character,  passing  over  the  general  disposition  and  settlement  as 
a  title, — ^that  i3  to  say,  not  incorporating  it  in  his  title.     To  this  no  one 
had  an  interest  to  object ;  although,  as  in  the  case  of  the  general  convey- 
ance in  a  marriage-contract,  the  general  disposition  and  settlement  woold, 
until  validly  altered,  remain  the  ruling  destination  of  the  estate,  and  it 
was  desirable  to  have  it  incorporated  in  the  titles.^     But  the  case  was 
different  when  the  general  disponee  was  a  stranger.    Thera  was  no  alter- 
native mode  in  which  he  could  make  up  his  tiUes.    He  had  no  right  or 
title,  except  in  virtue  of  the  general  disposition ;  and  his  remedy  was  to 
found  on  that  deed,  as  constituting  an  obligation  on  the  heir-at-law  to 
make  up  titles  to  the  lands  and  grant  a  conveyance  in  his  £bivout  in 
implement  thereof.     On  the  ground  that  the  general  disposition  created 
such  an  obligation,  the  disponee  had  to  bring  into  Court,  against  the  heir 
of  the  former  investiture,  the  processes  of  constitution  and  adjudication 
in  implement,  preceded  by  the  lettera  of  general  chaige,  and  of  special  or 
general  special  chaige,  as  already  explained'    By  the  decree  of  constitu- 
tion, he  constituted  and  ascertained  the  obligation  of  the  heir  to  make  up 
titles  to  the  lands  and  grant  a  disposition  thereof  in  implement  of  the 
general  disposition  and  settlement ;  and  by  the  decree  of  adjudication  in 
implement  the  Court  adjudged  the  lands  &om  the  heir,  and  decerned  and 
declared  the  same  to  belong  to  the  general  disponee,  in  implement  of  the 
general  disposition  and  settlement,  and  ordained  the  superiora  to  grant  to 
the  diBponee  chartera  of  the  lands.     This  decree  of  adjudication  accord-    i 
ingly  formed  the  warranty  as  to  subjects  held  by  feudal  tenure,  for  a    \ 
charter  of  adjudication  in  implement,  by  the  superior,  in  favour  of  the 
general  disponee,  on  which  he  could  be  infeft     As  to  burgage-subjects, 
the  decree  of  adjudication  was  the  warrant  of  an  instrument  of  resig- 

^  See  tupra^  p.  884.  *  Supm^  pp.  819-20. 

*  The  Heritable  Secnrities  Act  of  1845  was  repealed  by  the  Coneolidation  Act  of 
1868,  which  enacted  more  extended  proviiioiu  for  the  completion  of  titles  to  heritable 
■ecnritiet  by  general  disponees,  legatees,  etc. — Sections  125  and  127  of  the  Act  of 
1868  as  repealed  and  re-enacted  by  sections  63  and  64  of  the  Act  of  1874^  37  &  38 
Vict.  cap.  94. 
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nation  and  sasine  in  favour  of  the  general  disponea     He  thus  obtained 
a  real  right,  in  terms  of  the  general  disposition  and  settlement  in  his 

&TOQr. 

These  proceedings  were  very  tedious  and  expensive;  and,  as  they  were 
not  required  when  the  disposition  and  settlement  contained  a  special 
disposition,  the  special  disposition  facilitated  the  completion  of  the 
disponee's  title ;  and,  even  when  the  disponee  was  the  heir-at-law,  it  was 
sometimes  of  use  for  enabling  him  to  complete  a  title  more  speedily 
than  he  could  do  in  the  character  of  heir. 

Now,  however,  the  case  is  materially  altered,  because  by  the  Titles  Ck^MPLiTioiv  or 
Acts  of  1858,^  sect  12,  and  I860,'  sect  36,  as  to  feudal  subjects,  and  1860,  ^^^'f t^lb 
sect  8,  as  to  burgage,  general  disponees  can  obtain  the  equivalent  to  ^^iSLff^*^' 
sasine,  or  to  resignation  and  sasine,  by  expeding  a  notarial  instrument 
in  their  favour,  setting  forth  the  predecessor's  title  and  the  general 
disposition,  in  terms  of  the  schedules  (H)  and  (E)  annexed  to  the  Acts 
respectively.^  Upon  expeding  and  recording  such  notarial  instrument, 
the  disponee  is  in  the  same  position  as  if  the  grantor  of  the  general 
disposition  had  executed  a  disposition  in  his  favour  of  the  lands  con- 
tained in  the  instrument  The  importance  of  the  special  disposition, 
as  affording  means  of  obtaining  a  real  right,  is  thus  in  a  great  measure 
at  an  end  Professor  Menzies  recommended  the  special  disposition 
as  affording  a  convenient  mode  of  making  provisions  for  the  grantor's 
wife  and  younger  children  real  and  preferable  burdens  on  the  estate. 
This  may  now  be  done  by  means  of  the  general  disposition  and  notarial 
iostrnment, — the  former  declaring  the  provisions  to  be  real  burdens  in 
Tisu&l  form ;  and  it  is  very  desirable,  as  a  general  rule,  that,  when  a  party 
is  subjecting  one  of  his  children  in  payment  of  provisions  to  his  wife 
and  to  his  other  children,  he  should  declare  such  provisions  real  burdens, 
and  give  his  wife  and  other  children  full  security,  without  leaving  them 
to  demand  it  from  the  disponee. 

Dispositions  and  settlements,  whether  general  or  special,  or  com-  vinasm  or 
bining  both  the  general  and  special,  when  conveying  the  testator^s  whole  dSml  °*'* 
estate,  are  usually  granted  under  the  burden  of  paying '  aU  debts  due  by 
the  testator,  or  that  shall  be  due  by  him  at  the  time  of  his  death ;'  and, 
through  oversight  probably,  special  dispositions,  applicable  only  to  por- 
tions of  the  estate,  frequently  contain  a  clause  expressed  in  similar  terms, 
snd  wbich,  if  it  were  construed  literally,  would  seem  intended  to  impose 
the  buiden  of  the  whole  of  the  debts  on  the  special  disponee.  But 
such  a  clause,  when  contained  in  a  disposition  and  settlement  which 
is  special  only,  does  not  necessarily  operate  to  subject  the  disponee, 
c^en  after  he  has  accepted  the  conveyance,  in  liability  for  the  whole  of 
the  testator's  debts.     Thus,  although  the  heir-at-law  was  the  special 

Ml  ft  22  Vict  cap.  76.  >  23  ft  24  Vict.  cap.  143. 


These  sections  and  schednleB  have  been  lapeneded  by  sect.  19  of  the  Act  of 
ISes,  ud  Schedule  (L)  annexed  to  that  Act. 
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Gbhbraldtb-  disponee,  and  the  disposition  and  settlement  contained  an  absolute 
^^^^^^  declaration  that  he  should,  by  acceptance,  be  bound  for  payment  of 
-^ —  the  testator's  debts  and  provisions,  he  was  found  liable,  not  imiversally 
HBRiTABLB  AjiD  but  ouly  to  accouut  for  the  estate  to  the  creditors  of  the  deceased,  just  as 
pnaox^  if  the  estate  had  been  conveyed  to  him  expressly  as  a  trustee  for  all 
concerned.^  The  decision  in  this  case  was  pronounced  on  the  prin- 
ciple applicable  to  a  case  ot  prceeeptio  hasredttatis — that  is,  the  con- 
veyance of  heritable  estate  by  a  party  during  his  life  in  favour  of  his 
presumptive  heir.  And  even  where  there  is  a  disposition  by  a  father 
to  his  eldest  son  and  heir,  containing  a  conveyance  of  the  granter's  whole 
estate,  and  declaring  his  disponee  personally  liable  for  all  his  debts,  the 
disponee  has  been  found  liable,  not  universally,  but  only  to  the  extent 
of  the  value  of  the  estate  conveyed.'  Again,  where  a  testator  granted 
a  general  conveyance  to  one  class  of  heirs  of  his  moveable  estate,  and 
also  of  the  heritable  and  moveable  debts  due  to  him,  and  subsequently 
granted  to  another  class  of  heirs  a  special  conveyance  of  his  land  estate, — 
each  under  a  general  obligation  to  pay  all  the  testator^s  just  and  lawful 
debts  and  legacies, — ^the  disponee  of  the  moveable  estate  was  found 
liable  to  pay  the  personal  debts,  without  recourse  against  the  subsequent 
disponee  of  the  lands.'  And  although  the  moveable  estate  should  be 
intestate,  and  there  should  be  a  special  conveyance  of  land  estate 
alone,  under  the  burden  of  paying  the  testator's  debts,  etc.,  the  move- 
able estate  would  not  be  relieved  of  the  debts  properly  affecting  it, 
unless  it  should  appear  that  the  testator  meant  otherwise.  The  repre- 
sentative to  whom  the  moveable  estate  fell  as  intestate  succession  would 
be  liable  to  pay  the  personal  debts.^  Upon  the  cases  of  Campbell  and 
Bussel,  Lord  Kilkerran  observes, — *  In  no  cases  are  men  so  apt  to  be  of 

*  different  opinions,  as  in  those  that  are  called  qtuestianes  voluntatis^  nor 

*  in  the  nature  of  things  can  they  be  brought  within  one  rule.  Mean- 
'  time,  as  this  particular  quosstio  voltrntatis,  whether  one  heir  or  another 
'  is  intended  to  be  ultimately  liable  in  the  debts,  has  generally  its  rise 
'  only  from  the  conception  of  the  burdening  clause,  so  much  may  be 

*  thought  to  be  established  by  the  decision  in  these  cases,  that  no  clause, 
'  however  anxiously  burdening  the  heir  or  disponee,  is  to  be  constructed 
'  to  exclude  from  the  relief  competent  to  him  by  the  operation  of  the 
'  law,  unless  either  the  clause  be  such  as  makes  the  debts  real  burdens, 

*  or  that  by  apt  words  such  relief  is  excluded.'* 

1  Brace  V.  Brace,  13  Dee.  1826,  5  Sh.  1 19.  and  July  1747,  M.  5213  ;  affiraied  1  June 

*  Smitii  V.  MarahaU,  21  July  1780,  M.  1749,  1  Graigie  k  Stewart's  App.  436. 

2322.  *  Roasela  v.  Russel,  23  Jan.   1745,  M. 

3  Campbella  v.  Campbell,  14  Jan.,  17  Feb.,  5211. 


^  See  M*Leod*8  Traatees,  28  Jane  1871,  9  Macph.  903. 
LiABiLnT  FOB        Annuities,  as  bearing  a  tract  of  future  time,  are,  like  debts  secured  on  heritable 
AHiruiTua.         estate,  burdens  on  the  heir  and  not  the  executor  in  the  case  of  intestate  succession,  and 

also  in  the  case  of  testate  succession,  unless  a  contrary  intention  is  made  to  appear — 

Gordon  v,   Scott,   22  January   1873,    11    Macph.    334;    Mackintosh's    Trustees   v. 

Mackintosh,  2  March  1870,  8  Macph.  628  (19  May  1873,   11  Macph.  H.   L.  28); 

see  also  Crawford's  Trustees  v.  Crawford,  11  January  1867, 5  Macph.  275. 
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I  shall  refer  to  the  other  clauses  in  dispositions  and  settlements, 
general  and  special,  and  likewise  to  the  mode  of  making  up  the  disponee'a 
titles,  after  examining  the  trust-disposition  and  settlement  MeantimCi 
I  may  observe  that,  whilst  a  testament  conveys  moveable  estate  only, 
yet,  if  it  bears  to  contain  the  whole  of  the  testator's  moveable  estate,  it 
will  be  effectual  as  to  the  whole,  wherever  the  estate  is  situated,  pro* 
Tided  it  be  duly  executed.^  The  Act  24  and  25  Vict.  cap.  114,  makes 
important  provisions  relative  to  the  modes  in  which  wills  by.  British 
sabjects,  in  reference  to  their  personal  estate,  may  be  executed ;  but,  as ' 
these  have  been  already  detailed  in  a  former  branch  of  this  Course,  it  is 
Tumecessaiy  to  specify  them  particularly  here.' 

A  disposition,  however,  applicable  to  heritable  estate,  though  Ln  loci  eii 
expresaed  as  containing,  or  intended  to  convey,  heritable  estate  where-  ""'* 
erer  ritoated,  must  be  executed  according  to  the  lex  loci  rei  sUob.^  A 
disposition  and  settlement,  therefore,  in  the  Scotch  form,  though  convey- 
ing the  testator^s  heritage  wherever  situated,  will,  I  apprehend,  convey 
only  what  is  in  Scotland ;  and,  if  the  testator  has  real  estate  elsewhere^ 
it  is  the  proper  and  usual  course  to  get  separate  or  supplementary  deeds 
IS  to  such  estate  prepared  by  English  or  foreign  conveyancers.-  We 
ought  not  to  rely  on  our  own  skill  in  such  a  matter.  These  remarks 
apply  equally  to  the  case  of  conveyances  in  trust-dispositions. 

I  may  further  notice  here,  that  when  parties  have  special  power  ezergtbb  of 
conferred  on  them  by  others,  to  bequeath,  or  dispone,  or  to  burden  estate  fac^tuuob 
not  Tested  in  them,  it  is  usual  and  proper,  in  their  deeds  of  settlement,  powibs. 
to  nanate  or  refer  to  the  power,  and  to  make  a  bequest,  or  disposition, 
or  create  a  burden,  expressly  in  virtue  of  such  power ;  and  when  the 
power  is  to  lurden,  and  not  to  leqaeaih  or  di!8p(me  estate,  I  apprehend 
that  the  very  act  authorised  must  be  done,  and  that  the  burden  will  not 
be  created  by  a  deed  which  merely  bequeaths  or  dispones  the  grantor's 
estate.  But  where  a  testator  granted  power  to  his  niece,  by  her  will,  to 
dispose  of  and  convey  a  sum  of  money,  that  sum  was  held  to  be  carried 
bj  a  general  disposition  and  settlement  previously  executed  by  her, 
containing  a  conveyance  of  the  whole  means  and  estate,  heritable  and 
moveable,  which  should  belong  to  her  at  her  death.^  In  a  later  case, 
trustees  were  directed  to  convert  the  testator's  whole  property  into  cash, 
and  to  invest  the  same  in  good  heritable  security,  or  in  heritable  or  other 
property,  for  behoof  of  the  testator's  children  in  liferent,  and  their  heirs 

*  Hog  V.  Hog,  7  June  1791,  M.  4619  ;  *  See  mtpra,  pp.  91-2. 

*ffinned  7  M*y  1792,  3  Paton's  App.  247  ;  «  Hyslop  r.  MaxweU's  TruBtees,  1 1  Feb. 

I>Qrie  r.  Coutta,  30  Nov.  1791,  M.  4624.        1834,  12  Sh.  413. 


See  nipra,  p.  92,  note  ^  In  the  case  of  Studd  v.  Stndd's  Trustees  (10  Dec.  1880, 
8  R.  249)  effect  was  allowed,  by  a  majority  of  the  Judges  of  the  Second  Division  (Lords 
Gifford  sod  Yoang),  to  technical  terms  of  English  law,  imposing  conditions  of  liferent 
^  iee,  used  by  an  English  testator  in  reference  to  his  property,  which  included 
^tsge  in  Scotland, — ^the  true  meaning  and  legal  effect  of  the  technical  words  having 
^'^^  fint  ascertained,  and  not  being  contrary  to  law  or  statute,  or  opposed  to  the  policy 
of  the  law  of  Scotland.  The  Lord  Justice-Qerk  and  Lord  Curriehm,  Ordinary,  took 
*a  oppoaite  view. 
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and  successors  in  fee ;  any  of  the  children  having  express  power  to  leave 
and  bequeath,  by  mortis  catisd  deed,  the  whole,  or  a  portion  of  his  or  her 
share  of  the  fee.  One  of  the  children  executed  a  will,  leaving  his  whole 
moveable  property  to  his  widow,  and  this  was  found  to  give  the  widow 
her  husband's  share  of  the  trust-estate,  although  the  same  was  partly 
laid  out  in  heritable  bonds.^^  The  general  conveyance  contained  in  a 
trust-disposition  and  settlement  would  appear  to  be  entitled  to  the  same 
effect  as  r^aids  this  matter. 

The  next  deed  in  the  series  of  testamentary  writings  which  I  pro- 
pose to  explain  is  the  Trust-Disposition  and  Settlement, — a  fomi  of 
settlement  which  is  made  use  of  probably  more  frequently  than  any 
other,  because  it  is  more  suitable  than  any  other  in  its  power  of  adapta- 
tion to  a  great  variety  of  those  cases  which  have  to  be  provided  for  by 
mortis  causd  deeds. 

When  the  testator  has  simply  to  make  over  his  estate  to  one  who  is 
of  full  age,  and  capable  of  managing  his  own  affairs,  the  interposition  of 
trustees  would  be  an  incumbrance.    In  such  cases,  therefore,  the  testator 
grants  a  disposition  to  the  favoured  party,  who  becomes  full  proprietor 
on  the  testator's  death.    And,  even  if  the  disponee  is  to  be  burdened 
with  provisions  to  third  parties,  there  is  no  need  of  the  interposition  of 
trustees  in  order  to  give  security  for  these  provisions,  if  the  estate 
consists  of  lands  held  on  irredeemable  titles ;  as  real  burdens  can  be 
created  by  the  disposition,  general  or  special,  in  favour  of  the  disponee. 
But  such  interposition  is  necessary  for  the  security  of  third  parties,  as 
far  as  the  estate  does  not  consist  of  lands  held  on  irredeemable  titles. 
If  moveable  estate  were  simply  conveyed  to  the  disponee,  under  burden 
of  provisions  granted  to  others,  the  parties  interested  would^  have  no 
preferable  claim  over  the  moveable  estate.    They  would  just  be  common 
creditors  of  the  disponee,  entitled  to  be  ranked  pari  passu  with  his  other 
creditors,  and  liable  to  be  disappointed  by  the  result  of  his  misfortunes 
or  improvidence.     In  regard  to  heritable  bonds  or  redeemable  adjudi- 
cations, undoubtedly  a  form  could  be  devised  by  which  a  conveyance 
might  be  effectually  burdened  with  provisions  or  legacies;  but  this 
would  be  liable  to  be  defeated  by  the  payment  of  the  debt  to  the 
testator  during  his  lifetime.     And  though  such  payment  should  not  take 
place  until  after  the  testator's  death,  whereby  the  arrangements  made 
by  him  for  giving  security  for  the  provisions  or  legacies  would  come 
into  operation,  these  arrangements  would  necessarily  be  very  clumsy, 
and  they  would  probably  occasion  a  good  deal  of  expense  and  trouble. 
But  by  conveying  the  estate,  whatever  it  may  consist  of,  to  trustees, 

1  Grienon  v.  MiUer,  3  July  1852, 14  D.  939. 


*  See  also  Gowan*a  Tnuteet,  18  July  1872,  9  Soot  L.  R.  632.  In  this  ease  a  bequest 
by  a  lady  of  '  aU  my  property '  was  held  to  cany  a  sum  of  money  lif  erented  by  her 
with  power  to  test  apon  it,  and  to  dispose  thereof  as  she  should  think  At, 

Bat  in  all  such  cases,  the  question  whether  the  power  has  or  has  not  been  exercised 
is  one  of  presumed  intention  on  the  part  of  the  testator — Maekenaie  v.  GiUanden, 
19  June  1874,  1  B.  1050. 
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ud  directing  them  to  pay  the  provisions,  and  hand  over  the  residue  to  Tbubt-dibfou- 
the  testator's  eldest  son,  or  other  favoured  party,  the  desired  security  ^iTLunNT. 
will  be  obtained.  ^^^jj — 

Again,  when  the  testamentary  deed  is  to  be  simply  for  behoof  of  a  adyisabli. 
li&ienter  and  fiar,  there  is  no  absolute  occasion  for  a  trust  if  the  estate 
consists  of  lands ;  because,  in  that  case,  the  separate  rights  of  liferent 
ind  fee  can  be  made  secure  enough  by  a  disposition  to  A.  in  liferent, 
and  E  and  his  heirs  in  fee.  But  if  tiie  estate  consists  of  money,  or 
other  moveable  property,  a  simple  conveyance  to  one  in  liferent,  and 
another  in  fee,  would  be  very  inconvenient  in  general,  and  might  be 
unworkable,  Here,  also,  a  conveyance  to  trustees,  for  behoof  of  the 
lifeienter  and  fiar  respectively,  with  an  order  to  make  over  to  the  fiar 
on  the  termination  of  the  liferent  right,  would  be  expedient,  and  often 
indispensable ;  and,  even  in  the  case  of  lands,  a  trust  for  behoof  of  the 
lifeienter  and  fiar  will  be  beneficial  to  both,  particularly  in  reference  to 
acts  of  oidinaiy  administration,  such  as  granting  leases,  cutting  or 
Umming  wood,  and  keeping  the  estate  in  order.  Without  a  trust,  unless 
the  liferenter  and  fiar  work  well  together,  each  will  suffer  both  incon- 
Tenience  and  loss,  and  the  estate  may  be  prejudiced ;  but  with  a  trust 
the  estate  can  be  duly  managed  and  cared  for  on  account  of  both, 
according  to  their  interests  respectively. 

Another  case  in  which  the  occasion  for  the  constitution  of  a  trust  is 
the  same,  whether  the  estate  consists  of  land  or  of  moveable  property, 
is  when  beneficiaries  are  imder  age,  and  it  is  intended  to  suspend  the 
vesting  of  their  right  till  majority,  or  marriage,  or  the  occurrence  of 
some  other  contingency.  Here  the  objects  of  the  testator  cannot  be 
accomplished  without  the  interposition  of  trustees.  The  testator,  more- 
over, may  wish  to  have  lands  sold  and  the  price  distributed,  or  funds 
lealised  and  invested  in  the  purchase  of  lands.  These  objects,  no  doubt, 
might  be  competently  attained  through  the  heir  or  disponee,  but  they 
might  he  frustrated  if  he  should  be  unfortunate  or  unfaithful ;  and 
there  can  be  no  doubt  that  in  such  cases  the  aid  of  trustees  ought  to  be 
called  in. 

It  may  also,  in  some  cases,  be  of  importance  to  have  trustees  inter- 
posed, even  when  no  separate  or  contingent  interests  are  to  be  created ; 
if,  for  example,  the  beneficiary  is  likely  to  be  in  minority  when  the 
testator  dies,  and  if  there  is  land  estate  in  course  of  being  feued  to 
advantage ;  or  if  there  are  leases,  which  mSiy  have  to  be  renewed.  Tutors 
snd  corators  have  no  power  by  law  to  sell  lands,  and  cannot  do  so  for 
an  annual  payment  or  feu-duty  any  more  than  for  a  capital  sum ;  and 
their  powers  of  granting  leases,  and  in  other  important  particulars,  are 
very  limited.  In  place,  therefore,  of  the  proprietor  of  lands,  in  the 
ahove  circumstances,  granting  a  mere  nomination  of  tutors  and  curators 
to  his  children,  it  may  be  advisable  for  him  to  convey  his  lands  to 
trustees,  to  be  held  by  them  for  the  heir  till  he  comes  of  age,  or  till  the 
event  happens  on  which  his  right  depends,  with  power  to  grant  feus  or 
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leases,  or  with  such  general  powers  of  management  as  the  circumstances 
may  seem  to  require.  The  trustees  may  be  named  tutors  and  curators 
also. 

But  I  need  not  multiply  cases.  What  I  have  said  will  serve  to  show 
generally  the  principles  on  which  to  determine  whether  a  testator  can 
or  will  best  attain  the  object  he  has  in  view  by  granting  a  conveyance 
to  trustees  for  behoof  of  his  heirs,  or  by  grantii^  the  conveyance  to  his 
heirs  directly. 

The  narrative  of  a  trust-disposition  and  settlement  corresponds  with 
that  in  a  general  disposition  and  settlement  We  have,  then,  the  dis* 
positive  clause ;  and  what  has  been  said  before,  in  reference  to  the  use 
of  words  of  de  prcMerUi  conveyance,  and  of  the  word  '  dispone/  in  the 
case  of  the  general  disposition  and  settlement,  applies  equally  to  that 
of  the  trust-disposition  and  settlement*^ . 

The  destination  to  trustees  contained  in  the  trust-disposition  and 
settlement  usually  runs  thus : — '  To  A.,  B.,  and  C,  and  to  such  other 
'  person  or  persons  as  shall  be  hereafter  named  by  me  by  any  writing 
'  under  my  hand,  or  as  shall  be  lawfully  assumed  for  executing  the  trust 
'  hereby  created,  and  to  the  acceptors  and  survivors,  and  acceptor  and 
'  survivor  of  them  (all  of  whom  and  their  quorum  are,  throughout  this 
'  deed,  included  and  referred  to  under  the  general  designation  of  "  the 
'  trustees  ") :  declaring  that  any  two  or  one  of  them  shall  have  sufBcient 
'  power  to  act,  and  execute  this  trust,  in  case  their  number  shall  be 
'  reduced  to  two  or  one ;  but  in  trust  for  the  uses,  ends,  and  purposes 
'  after  written ;  and  to  the  assignees  of  the  trustees.' 

In  the  case  here  given  there  are  only  three  trustees  named ;  and  with 
such  number  it  is  enough  to  say  that  any  two  or  one  shall  have  power 
to  act  if  the  number  shall  be  reduced  to  two  or  one.  And  probably 
such  power  would  be  implied  if  the  deed  were  granted  to  the  survivors 
and  acceptors,  or  survivor  and  acceptor.  But  the  special  declaration  is 
usual,  and  should  not  be  omitted ;  and  if  the  trustees  are  numerous, 
and  three  or  more  are  required  to  make  a  legal  quorum,  the  clause 
should  be  varied  so  as  plainly  to  authorise  a  smaller  number  to  act  by 
themselves,  if  it  is  intended  that  the  management  shall  remain  with 
such  smaller  number,  notwithstanding  the  failure  of  the  full  number 
making  up  a  quorum. 

The  disposition  here  is  to  the  trustees  named,  and  to  such  others  as 
shall  be  named  by  the  testator,  or  as  shall  be  lawfully  assumed,  and  to 
the  survivors  and  acceptors,  etc.  In  such  case,  when  the  testator  after* 
wards  names  additional  trustees,  the  disposition  in  the  above  terms  is 
expressly  a  disposition  to  them,  as  well  as  to  the  original  nominees. 
But  when  the  trust-deed  is  granted  under  power  of  alteration,  express 
or  implied,  as  testamentary  trusts  always  are,  and  when  it  remains 
undelivered  till  the  testator's  death,  the  destination  to  trustees  to  be 


^  The  word  '  dispone '  or  other  de  prcesenti  words  of  conveyance  are  now  unneces- 
sary— See  ntpra,  p.  92S,  note  \ 
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named  has  been  held  not  essential  in  order  to  mcLke  the  disposition  tbcst^dibposx- 
effectual  as  a  conveyance  to  a  trustee  subsequently  named  along  with  bbitlu»9t. 
otheis  originally  named.^  It  would  seem,  from  the  opinion  of  the  Lord 
Justice-Clerk  Hope  in  the  case  of  Mackilligin,  that  even  when  the 
appointment  as  to  aU  the  trustees  originally  named  was  recalled  by  a 
codicil,  and  there  were  new  nominees  by  the  same  or  another  codicil,  in 
whose  favonr  neither  the  deed  nor  the  codicil  contained  any  dispositive 
vords,  the  disposition  nevertheless,  as  altered  by  the  codicil,  and  as 
delivered  only  when  so  altered^  would  be  held  a  good  conveyance  to  the 
trustees  named  after  its  date ;  and,  in  conjunction  with  the  codicil, 
would  be  a  valid  warrant  for  direct  infeftment  or  notarial  instrument 
in  favour  of  the  new  nominees,  or  might  validly  be  registered  by  them.^ 
The  warrant  of  regiBtration  in  such  case  would  run  thus  : — '  Begister  this 
'  trost-disposition  and  settlement,  along  with  the  codicil  annexed  thereto, 
*  dated  ,  on  behalf  of  A.,  B.,  and  C,  as  trustees  under  the 

'  said  trust-disposition  and  settlement  and  codicil'  ^  If  the  codicil  is 
written  separately  from  the  trust-disposition  and  settlement,  the  word 
'annexed '  will  of  course  be  left  out  of  the  warrant  written  on  the  trust- 
disposition  and  settlement ;  and  on  the  separate  codicil  there  will  be 
written  either  a  corresponding  warrant  of  registration,  or  simply  a 
docquet  bearing  that '  this  is  the  codicil  referred  to  in  the  warrant  of 
'  legistration  written  on  the  trust-disposition  and  settlement  granted  by 
'D.,  dated  .'*= 

The  form  of  disposition  above  given  is  to  the  trustees,  and  the  Survivors  and 
aurrivors  and  acceptors,  etc.  But  imless  the  deed  shows  it  to  be  the  ^°^*"^*^ 
testator's  intention  that  the  nomination  shall  subsist  only  as  a  joint 
appointment,  or  so  long  only  as  a  certain  number  shall  survive  and 
continue  to  act,  it  will  not  fall  to  the  ground,  even  as  a  conveyance,  by 
the  non-acceptance  or  death  of  some  out  of  the  whole  nominees.  It 
will  stand  as  a  disposition  to  such  as  shall  accept,  and  to  the  survivors 
or  snrvivor  of  them.  We  shall  see  that,  even  if  all  the  truster's  nominees 
shall  die  or  decline  to  act,  the  trust  will  still  receive  efiTect ;  the  Court 
in  that  case  naming  a  judicial  factor  to  execute  its  purposes.^    But 

1  Mackffligin  v.  Mackilligin,   23  Nov.  *  See  injira,  p.  981,  and  caseB  cited  in 

1855, 18  D.  83.  note  ^  of  that  page. 

'  In  the  Act  of  1868,  under  the  interpretation  of  the  words  '  deed '  and  '  conveyance,' 
it  ii  provided  that '  all  codicils,  deeds  of  nomination,  and  other  writings  annexed  to  or 
*iodoned  on  deeds  or  conveyances  or  bearing  reference  to  deeds  or  conveyances 
'  Kpuately  granted,  and  decrees  of  declarator  naming  or  appointing  persons  to  exercise 
'  or  enjoy  the  rights  or  powers  conferred  by  such  deeds  or  conveyances,  shall  be  deemed 
'  tnd  taken  for  the  purposes  of  this  Act  to  be  parts  of  the  deeds  or  conveyances  to 
'  wkich  they  severally  relate,  and  shall  have  the  same  effect  in  all  respects  as  to  the 
'  persons  so  named  and  appointed  as  if  they  had  been  named  and  appointed  in  the 
'  deeds  or  conveyances  themselves.' 

^  After  *  codicil '  there  should  now  be  added  'in  the  Begister  of  the  County  of  D.' 

^  In  the  case  here  referred  to,  the  warrant  of  registration  on  the  trust-disposition 

lod  settlement  may  now  be  framed  according  to  the  form  given  in  the  Schedule  (H) 

Ko.  2  of  the  Act  of  1868,  and  a  suitable  form  of  docquet  to  be  written  on  the  codicil 

▼ill  be  found  in  the  note  to  Schedule  (M,  No.  1),  of  that  Act. 
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TBTTst-DiBFOBi-  here  we  are  considering  the  effect  of  the  dispositive  clanse  in  the  trust- 
^^^S^^^^l^.  disposition.  Thus,  in  a  case  where  five  trustees  were  named,  and  three 
declined  to  accept,  the  remaining  two  accepted,  and  were  found  entitled 
to  execute  the  trust^  A  similar  judgment  was  pronounced  in  another 
case,  where,  out  of  six  trustees  named,  three  accepted  and  three  declined. 
In  this  case  two  were  a  quorum.* 

It  is  essential  that  a  trustee  named  as  a  sine  qiio  non  shall  accept, 
unlesS'  his  acceptance  is  plainly  not  intended  by  the  testator  as  a 
condition  of  the  constitution  of  the  trust-management  If  he  accepts, 
his  concurrence  will  be  indispensable  in  every  act  professing  to  be  done 
by  the  trustees  ;f  but  his  acceptance  may  not  be  meant  as  a  condition 
of  the  constitution,  nor  his  survivance  of  the  continuance,  of  the  trust - 
management,— in  which  case  the  trust  will  subsist  notwithstanding  his 
declinature.* 

And  when,  as  is  all  but  invariable  in  testamentary  trusts,  the  trust- 
conveyance  is  granted  to  the  trustees  as  a  body,  and  the  survivors  and 
survivor  of  them,  so  as  to  give  those  who  are  trustees  for  the  time  a 
joint  right  in  the  estate  qud  trustees,  not  a  separate  right  as  individuals, 
the  survivors  and  survivor  do  not  require  to  make  up  titles  as  heirs  of 
provision  to  one  who  predeceases.^  The  quality  of  their  original  title 
is  such,  that  the  death  of  any  one  operates  in  favour  of  the  survivors  or 
survivor,  as  the  non-acceptance  of  any  one  does  in  favour  of  those  who 
accept. 

Moreover,  when  the  conveyance  in  the  trust-deed  is  to  the  trustees 
thereby  named,  and  the  survivors  and  survivor,  the  benefit  of  survivor- 
ship is  extended  to  trustees  afterwards  named  by  a  codicil,  though  the 
quality  of  survivorship  is  not  referred  to  in  the  codiciL*  And  when,  in 
implement  of  the  trust-deed  and  codicil,  a  disposition  was  granted  to 
the  acting  trustees  as  trustees,  and  their  '  heirs  and  assignees,'  but  in 
trust,  etc.,  it  was  held  that  the  trust  controlled  the  title,  and  that  the 
quality  of  survivorship  was  in  the  title  equally  as  in  the  trust^  The 
disposition,  however,  ought^to  have  contained  a  destination  in  accordance 
with  that  in  the  trust-deed  and  codicil.  And,  even  though  the  quality 
of  survivorship  should  not  be  expressed  in  the  nomination,  no  right  in 
the  trust-estate,  and  no  share  or  portion  of  the  estate,  would  fall 
upon  the  death  of  one  of  several  trustees  to  his  heirs  jud  sucL^  On 
this  principle,  and  because  it  was  assumed  that  the  testator  would 
prefer  to  have  his  estate  managed  by  one  of  his  own  nominees  rather 
than  by  a  judicial  factor,  the  Court  refused  to  appoint  a  factor  in  a  case 
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1  Campbell  v.  OampbeU's  Tnutees,  26 
June  1752,  M.  14,703. 

>  HaUey  v.  Gowana,  20  Feb.  1840,  2  D. 
623. 

'  Vere  v.  Earl  of  Hyndford  and  otben, 
1  June  1791,  BeU'a  Octavo  Cases,  554. 

*  Forbes  v.  Earl  of  GaUoway's  Trustees, 


2  Feb.  1808,  M.  Appw  SoUdum  HpronUA, 
No.  8. 

6  Gillespie  v.  Robertson,  11  March  1824, 
2  Sh.  796. 

<  Gordon's  Tmstees  v.  E^lintoo,  17 
July  1851.  13  D.  1381.  ^  Hnd. 

>  Lord  J'ostioe-Clerk  Hope  in  Gordon's 
case. 
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There  one  of  two  trustees  died,  leaving  only  one  surviving,  although  the  Tbust-dibpo 

TION  AND 
8BTTLBMSNT. 


quality  of  survivorship  was  not  expressed  in  his  appointment.^*  '^^^  ^^° 


We  were  in  use  to  have  next  the  constitution  of  a  quorum  of  the  q^qr^ 


trostees, — a  term  signifying  such  number,  or  such  proportion  of  the 
total  number,  of  the  acting  trustees,  as  are  to  have  the  full  powers  which 
are  conferred  by  the  deed  on  the  whole  acting  trustees. 

The  term '  quorum '  appears  to  have  its  origin  in  the  style  of  the 
commission  of  Justices  of  the  Peace.  Their  commission  being,  in 
fonner  times,  written  in  Latin,  there  followed,  after  the  nomination  of 
the  whole  parties,  a  clause  declaring  so  many  of  them  competent  to 
transact  the  judicial  business,  of  whom  (that  is,  of  which  number)  it 
vas  directed  that  some  particular  individual  should  be  one.  This  last 
daase  b^n  with  the  word  'quorum,'  which  thus  came  to  have  the 
meaning  now  given  to  it,  as  applicable  to  that  proportion  or  number  of 
the  members  of  a  general  official  body,  who  are  entitled  to  exercise  the 
powers  of  the  whole  body.* 

In  corporations,  as  a  general  rule,  the  majority  of  the  members 
appears  to  form  a  quorum  by  law ;'  and  now,  by  an  Act  passed  in  1861,* 
it  is  provided  that  '  all  trusts,  constituted  by  virtue  of  any  deed,  or 
'  local  Act  of  Parliament,  imder  which  gratuitous  trustees  are  nominated, 
'  shall  be  held  to  include '  ('unless  the  contrary  be  expressed *)  '  a  provi- 
*  sbn  that  the  majority  of  the  trustees  accepting  and  surviving  shall 
'  be  a  quorum.' 

By  the  Act  26  &  27  Vict  cap.  115  (1863)  the  above  Act  is  declared 
to  be  applicable  to  all  trusts  constituted  as  aforesaid,  'at  whatever  time 
SQch  trusts  may  have  been  or  may  be  constituted,' — a  construction 
which  had  previously  been  given  to  the  Act  by  the  Court^  The  Act 
of  1863  farther  declares,  that  its  provisions  'shall  extend  to  and  include 
gratuitous  trustees  who  are  appointed  or  who  hold  ex  officio.' 

By  sect  3  of  the  Act  of  1861,  it  is  declared  that  'a  gratuitous 
'  trustee  shaU,  for  the  purposes  of  this  Act,  be  held  to  be  any  trustee 
'  who  receives  no  pecuniary  or  valuable  consideration  for  performing 
'the  duties  of  a  trustee,  and  is  under  no  obligation,  without  special 
'  acceptance  of  such  office,  to  discharge  the  duties  of  trustee :  provided 
'  always  that  nothing  in  this  Act  shall  extend  to  any  trustee  appointed 
'  under  the  contract  of  any  trading  company.' h 

ifindUy  Mid   others,  Petitionera,  30  >  Blackstone,  L  600. 

June  1855, 17  B.  1014.    See  also  Seton  *  24  &  25  Vict  cap.  84^  sect.  1. 

'.Setoii,28NoT.  1855,  18D.  117.  ^  Reid    and    others,     Petitioners,    31 

^Blackskone,  i  422.  March  1863,  1  Macph.  774. 


^  On  the  principle  of  saryivorship,  which  is  implied  in  testamentary  tmsts,  where 
<»ie  of  leveral  tmstees,  whose  names  stood  on  the  register  of  a  joint  stock  banking 
company,  died  before  its  liquidation,  his  executors  were  not  put  on  the  list  of  contribu- 
tories  ;^08wald's  Trustees  v.  City  of  Glasgow  Bank,  15  Jan.  1879,  6  R.  461. 

b  It  is  enacted  by  the  Ist  section  of  the  Trusts  Act  of  1867  (30  &  31  Vict.  cap.  97), 
^t  the  term  *  gratuitous  trustees '  shall,  in  the  sense  of  that  Act  and  of  the  Acts  of 
1861  and  1863,  'mean  and  include  all  trustees  who  are  not  entitled  as  such  to  remunera- 
'  tion  for  their  services  in  addition  to  any  benefit  they  may  be  entitled  to  under  the 
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TRusT-DisFon-  The  provision  above  quoted,  whereby,  in  those  casea  to  which  the 
BBTTLMCEOT.  Acts  apply,  tho  majority  is  constituted  a  quorum,  corresponds  with 
Majowtt.        "^bat  I  was  in  use  to  recommend  for  adoption  in  the  constitution  of 

testamentary  and  other  family  trusts.     The  constitution  of  a  quorum  is 
very  important,  as  a  practical  matter ;  because  not  only  may  unanimity 
be  unattainable,  but  accidental  absence  or  sickness,  or  some  other  cause, 
may  prevent  some  one  or  more  of  the  trustees  from  taking  an  active 
part  in  the  management ;  and  although  there  are  circumstances,  and 
apparently  some  classes  of  cases,  in  which  even  less  than  a  majority  of 
the  whole  accepting  trustees — (where,  for  example,  one  not  acting  has 
an  adverse  interest) — can  competently  transact  as  for  the  whole  trustees, 
there  would  often  be  a  risk  of  the  trust  coming  to  a  stand  unless  it 
could  be  carried  on  by  a  quorum.    The  statutory  provision  as  to  this 
appointment  (where  the  Acts  apply)  is  that  the  majority  of  the  trustees 
surviving  and  accepting  shall  be  a  quorum.    This  is  the  natural  course ; 
and  where  the  Acts  apply,  and  the  parties  approve  of  the  statutory  pro- 
vision, the  trust-deed  will  contain  no  clause  constituting  a  quorum.    If 
the  acts  do  not  apply,  or,  in  a  trust  of  the  nature  of  those  to  which 
the  Act  applies,  in  case  an  arrangement  with  respect  to  a  quorum 
different  from  that  made  by-  the  Act  be  desired,  the  trust-deed  must 
express  what  number  of  trustees,  or  what  proportion  of  the  whole 
number  of  trustees  is  to  constitute  a  quorum ;  but  it  will  be  kept  in 
view,  that  if  a  less  number  than  the  majority  shall  be  named  a  quorom, 
— two,  for  example,  when  there  are  four  trustees, — and  if  there  be  no 
sine  quo  non,  there  may  be  two  quorums,  each  claiming  right  to  exercise 
the  powers  of  the  whole  body ;  whereas,  by  adopting  the  statutory  pro- 
vision, where  that  can  be  done,  or  by  a  single  provision  in  the  trust-deed 
when  the  Acts  do  not  apply,  a  working  party  may  in  general  be  secured, 
and  we  may  also  look  for  consistency  in  their  operations.     But  when 
the  majority  form  a  quorum,  and  one  or  more  of  the  trustees  have  an 
interest  adverse  to  that  of  the  estate,  the  others,  or  a  majority  of  them, 
will  be  held  entitled  to  act.^    Indeed,  when  the  trust  did  not  constitute 
a  quorum,  two  out  of  four  trustees  (one  of  the  others  having  an  adverse 
interest)  were  held  entitled,  aloug  with  the  beneficiaries,  to  sue  in  an 
action  for  the  protection  of  the  trust-estate.^^ 
Pownt  TO  TWO        We  next  come  to  the  declaration  that '  any  two  or  one  of  the  tms- 
mo^voloT^  *  tees  shall  have  always  full  power  to  execute  the  trust  in  case  the 

^  Shanks  v.  Aitken  and  others,  4  March  ^  Smith  and  others  v,  Hope's  Trustees, 

1830,  8  Sh.  639.  7  Feb.  1854,  16  D.  482. 


*  trust,  or  who  hold  the  office  ex  officio,  and  shall  extend  to  and  include  all  tnsUea, 
'  whether  original  or  assnmed,  who  are  entitled  to  receive  any  legacy  or  annuity  or 
'  beqnest  under  the  trust.'  Then  follows  a  proviso  as  to  resignation,  which  shsU  be 
afterwards  referred  to. 

^  A  majority  of  trustees  cannot  perform  trust  acts  without  giving  notice  to  the 
others.  Thus,  where  two  out  of  three  trustees  assumed  new  trustees  withont  the 
knowledge  of  their  co-trustee,  the  assumption  was  held  void — Wyse  v,  Abbott,  etc.,  20 
July  1881,  8  E.  983. 
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'namber  of  those  accepting  and  acting  for  the  time  shall  be  reduced  to  Tbubt-dibposi- 

'two  or  one.'    Mr.  Bell,  in  his  Law  Dictionary,  says,  *  Generally  speak-  sktlkmbkt. 

'  lug,  where  the  quorum  fails  by  death,  or  otherwise,  the  nomination 

'Ms;'  and  the  same  doctrine  is  laid  down  by  Professor  BelL^    This,  I 

apprehend, is  a  point  which  would  be  regulated  by  the  testator^s  intention; 

as  to  which  the  clause  I  have  suggested  will  prevent  any  doubt  from 

aiising.    It  is  not  desirable,  however,  that  a  trust  which  is  to  be  of  long 

continuance  should  be  left  with  only  two  trustees,  or  one.     If  there  are 

only  two,  they  must,  as  a  general  rule,  concur  in  every  act,  in  order  to 

Talidate  what  they  do.    When  one  of  two  trustees  went  abroad,  the  Court 

held  that  the  other  (the  trustee  remaining  in  this  countiy)  had  no 

power  to  act  alone,  or  at  least  that  his  power  to  do  so  was  extremely 

doubtfol;  and  they  appointed  a  judicial  factor.^    K  there  is  only  one 

trostee,  his  death  or  incapacity  will  throw  the  management  into  the 

hands  of  a  judicial  factor.^    When,  therefore,  there  are  only  two  trustees 

or  only  one,  and  the  trust  is  to  endure  for  some  time,  it  will  be  expedient 

to  have  one  or  two  additional  trustees  assumed,  unless  the  power  of 

assumption  is  excluded  by  the  trust-deed. 

I  have  proposed,  in  the  style  which  has  been  given  of  the  dispositive  Intbbprwa- 
clanse,  or  destination  to  the  trustees,  to  introduce  an  interpretation 
clause,  to  the  effect  that  all  the  trustees,  or  their  quorum,  shall  through- 
out the  deed  be  included  and  referred  to  under  the  general  designation 
of 'the  trustees.'  The  object  of  this  provision  is  to  render  the  proper 
trast-clauses  more  concise  and  distinct  than  they  can  otherwise  be. 
Take,  for  example,  the  powers  of  the  trustees.  Without  the  interpreta- 
tion daose,  each  leading  power  will  be  found  usually  to  run  thus : — 

*  With  power  to  my  said  trustees  hereby  named,  or  to  be  named  by  me, 
'  or  to  be  assumed  as  aforesaid,  and  to  the  acceptors  and  survivors  or 

*  acceptor  and  survivor  of  them,  or  their  quorum,'  to  do  so  and  so.  With 
the  interpretation  clause  we  merely  say, — 'With  power  to  the  trustees.' 
As  there  are  usually  a  good  many  powers,  and  the  remark  now  made 
applies  to  several  other  clauses  as  well  as  to  the  powers,  it  will  be  found 
a  considerable  convenience  (not  to  speak  of  the  advantage  in  euphony) 
to  adopt  the  interpretation  clause. 

The  destination  closes  with  the  words  'and  to  the  adsignees  of  Absionxbs of 
the  trustees ;'  and,  supposing  no  interpretation  clause  to  be  introduced, 
this  clause  will  probably  run  somewhat  more  fully.    The  destination  to 
assignees  is  usual,  and  should  not  be  omitted.    When  the  trust-convey- 
ance and  precept  of  sasine  were  both  conceived  in  favour  of  the  trustees  AaaiaNATioH 
ftod  their  assignees,  and  the  trustees  had  power  to  sell,  it  was  foimd  pll^^^  of 
that  the  precept  might  validly  be  assigned  to  a  purchaser,  so  as  (with  J^^hjSkj 
the  disposition  and  assignation  to  him)  to  become  a  valid  warrant  for 


FUBCHA8BB. 


I  Bellas  Principles,  p.  726.  3S4;  see  also,  on  this  point,  Smith  v. 

'Nisbet  V.  Fraser,  31  Jan.  1S35,  13  SIl      Smith,  20  March  1362,  24  D.  633. 


^  See  ifi/ro,  p.  981. 
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an  absolute,  and  not  a  mere  trust  infeftment^  I  apprehend  that,  even 
without  the  special  destination  to  assignees,  the  precept  or  conveyance 
^  may  be  assigned  to  the  above  effect,  unless  the  assignation  is  inconsistent 
with  the  scope  and  purposes  of  the  trust.  The  power  of  the  trustees  to 
dispone  and  assign  depends  on  the  nature  and  purposes  of  the  trust 
under  which  they  act.  If  they  have  power  to  dispone,  they  will,  I 
apprehend,  have  power  to  assign  the  disposition  or  precept  of  sasine, 
which  last  will,  if  possible,  be  read  as  a  mere  relative  and  executive 
clause,  not  as  intended  to  have  a  separate  and  absolute  signification.* 

We  come  next  to  the  description  or  specification  of  the  subjects 
conveyed  by  the  trust-deed,  in  regard  to  which  it  is  enough  to  refer  to 
what  has  been  already  said  on  the  subject  of  the  description  in  the 
general  and  special  disposition  and  settlement^  Formerly,  to  facilitate 
the  completion  of  the  trustees'  title,  it  was  important  to  have,  in  the 
trust-disposition,  a  special  description  of  all  the  lands  conveyed  by  it. 
But,  even  when  such  description  was  supposed  to  comprehend  the  whole 
estate,  a  general  conveyance  of  all  lands  and  other  heritable  estate 
belonging  to  the  testator,  or  that  should  belong  to  him  at  the  time  of 
his  death,  was  usually  added,  lest  anything  should  be  omitted,  and  like- 
wise to  obviate  the  necessity  of  a  supplementary  deed,  in  order  to  bring 
subsequent  acquisitions  under  the  trust.  Now  specification  is  rendered 
unnecessaiy  by  the  Titles  Acts  of  1858,  sect  12,  and  1860,  sect  8,^  as 
already  explained  in  reference  to  the  disposition  and  settlement  The 
necessity  to  specify  heritable  bonds  was  done  away  by  the  Heritable 
Securities  Act  of  1846.b 

As  regards  personal  estate,  very  little  benefit*will  arise  from  specifi- 
cation, provided  there  is  a  good,  complete,  general  conveyance. 

We  now  come  to  the  declaration  or  statement  of  Uie  purposes  for 
which  the  trust  is  created;  the  first  of  which  usually  is  to  pay  the 
expenses  of  management  In  some  cases  these  expenses  should  be 
ordered  to  be  paid  out  of  the  income  of  the  estate,  so  as  to  preserve  the 
capital  entire.  But  in  cases  free  of  specialty  the  order  should  be 
simple,  leaving  the  expense  to  be  charged  on  the  income  or  capital,  or 
distributed  between  them,  according  to  circumstances. 

When  the  estate  is  placed  in  trust  for  behoof  of  a  liferenter  and 
fiar,  or  of  parties  standing  in  the  like  position,  the  rule  for  division  of 
the  expense  of  management,  if  the  trust-deed  is  silent  on  the  subject, 
is  a  point  of  much  practical  importance.  In  a  case  where  there  were 
separate  interests  in  the  income  and  capital  of  a  trust-estate,  between 
life  annuitants    and  residuary  legatees,  and  where    the    trust-deed 

^  Cockbum  v.  Cameron,  4  June  1836,      p.  236  (3d  Ed.),  and  a  Talaable  note  by 
14  Sh.  889.  Lord  CorehouBe  in  Cockbom's  eaae. 

^  See  on  thia  snbject  Bell's  Principles,  '  See  «irpra,  p.  935. 

^  These  sections  have  been  snperseded  by  section  19  of  the  Act  of  1868. 

b  Repealed.  More  extended  provisions  to  the  same  effect  were  enacted  by  sectiooB 
126  and  127  of  the  Act  of  1868,  as  repealed  and  re-enscted  by  sections  63  snd  64  of 
the  Act  of  1874. 
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ooDtained  a  general  direction  to  the  trustees  to  pay '  necessary  expenses'  Trubt 
oat  of  the  tmst-estate,  it  was  held  *  that  in  determining  what  should  ^^^*^""- 
'  be  considered  as  the  residue^  and  what  should  be  considered  as  the 
'interest  or  produce  primarily  available  for  payment  of  the  annuities, 
'ibe  whole  expenses  incurred  in  realising. the  estate,  or  in  changing 
'  the  securities  thereof,  must  be  deducted  from  the  gross  capital ; 
'that  the  ordinary  annual  expense  of  managing  the  trust-estate, 
'indading  the  ordinary  expense  of  management  of  the  heritable 
'  pioperty,  was  to  be  deducted  &om  the  gross  annual  rents  or  profits 
'thereof;  but  that  all  extraordinary  expenses  brought  upon  the  trust- 
'  estate  in  the  course  of  such  management,  such  as  the  expense  of  pro- 
'  cesses  for  the  division  of  a  commonty,  or  for  augmentation  of  ministers' 
'  stipends,  must  be  deducted  from  the  capital  stock  of  the  estata'^  The 
roles  here  laid  down  seem  likely  to  be  found  useful  in  general  practice. 

We  have,  second,  the  order  to  pay  the  testator's  debts,  and  his  death-  To  pat  dbbtb. 
bd  and  funeral  expenses.  In  proceeding  to  fulfil  this  purpose,  the 
trustees,  like  executors,  are  entitled  (if  not  interpelled  by  the  diligence 
of  cieditois)  to  pay  after  six  months  from  the  testator's  death  primo 
fenienti,  they  always  acting  lond  fide  f  and  if  there  is  no  endeavour 
on  the  part  of  creditors  to  obtain  preferences  by  legal  proceedings, 
the  trustees  are  not  boimd  to  bring  an  action  of  multiplepoinding, 
calling  all  creditors  for  their  interests.^  This  legal  rule,  however,  is  to 
he  acted  on  with  caution.  The  trustees  ought,  in  all  cases,  to  use  due 
diligence  to  ascertain  what  debts  and  claims  there  are,  and,  if  the  estate 
is  not  amply  sufficient  to  meet  them,  to  be  careful  that  no  preference 
is  obtained  by  any  one.  As  trustees,  they  ought  to  have  regard  to  the 
interests  of  all  concerned.^ 

An  ordinary  mortis  causd  trust-deed,  however,  though  containing 
^  order  to  pay  the  testator's  debts,  does  not  constitute  a  trust  for 
Ms  creditors,  so  as  to  prevent  any  creditor  from  obtaining  a  preference 
by  diligence ;  assuming  that  such  creditor  has  not  barred  himself  from 
claiming  a  preference  by  co-operating  in  any  joint  measure  having  in 
^w  the  equal  distribution  of  the  funds.  Any  creditor  not  so  barred 
can  obtain  a  preference  by  diligence  against  the  debtor  himself  whilst 
aliTe ;  and  in  such  a  matter  as  this  the  trustees  and  executors,  under 
an  ordinaiy  mortis  caiisd  trust-deed,  are  merely  the  representatives  of 
the  testator.* 

Petnoa  v.   CMamajor  and  others,  6  '  Alison  v.  Earl  of  Bnndonald's  Trastees, 

im  1840, 2  D.  1020.  22  Jan.  1793,  M.  16,21). 

Hankine  v.  Gairdner,  24  Not.  1741,  ^  Globe  Insurance  Co.  v.  Scott's  Trastees, 

^16,201.    [Also  Stewart's  Tmstees  v.  16  Feb.  1S49,  11  D.  618  ;  affirmed  5  Ang. 

^vuu,  9  June  1871,  9  Macph.  810.]  1850,  7  Bell's  App.  296. 


See  Lamond's  Tmstees  v.  Groom,  8  March  1871,  9  Macph.  662. 
•  K«r    '^^^'^  ^  ^^  the  Trusts  Act  of  1867,  trastees  are  empowered  *  to  pay  debts  due 
t7  tiie  troster  or  by  the  tmst-estate,  without  requiring  the  creditors  to  constitute 
,f^  debts  where  the  trustees  are  satisfied  that  the  debts  are  proper  debts  of  the 
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Having  provided  for  payment  of  the  expenses  of  management  and 
debts,  we  may  next  liave  an  order  to  pay  legacies  or  provisions  and 
annuities  granted  or  to  be  granted ;  and,  lastly,  the  order  as  to  the 
disposal  of  the  residue  of  the  estate.  Or  the  trust-deed  may  order 
the  residue  to  be  disposed  of  as  the  testator  has  directed  or  shall  direct 
by  a  separate  deed  or  letter  of  instructions,  to  which  there  may  be  added 
(if  it  is  desired  in  any  event  to  exclude  the  heirs-at-law)  a  contingent 
direction  for  disposal,  failing  such  deed  or  letter,  or  fedling  the  persons 
or  objects  thereby  intended  to  be  favoured. 

The  execution  of  instructions  separately  from  the  deed  of  trust  is 
often  found  convenient  in  reference  to  subsequent  alterations.  When 
such  a  form  is  adopted,  these  can  be  made  by  merely  substituting  one 
deed  or  paper  of  instructions  for  another,  without  cancelling  the  trust- 
deed,  but,  on  the  contrary,  leaving  it  untouched.  And  when  a  testator's 
purposes  undergo  a  material  alteration,  or  even  when  one  or  more 
legacies  are  revoked,  it  is  generally  better  to  make  a  new  deed  than  to 
add  codicil  on  codicil  to  an  old  one.  But  with  reference  to  the  legal 
objection  to  the  validity  of  a  mortis  causd  conveyance  of  heritable 
estate  at  the  instance  of  the  testator^s  heir-at-law  in  heritage,  that 
the  deed  is  to  his  prejudice,  and  that  it  was  executed  on  deathbed, 
the  trust-deed  with  separate  instructions  will  be  found  particularly 
convenient ;  because,  if  the  trust-conveyance  itself  is  protected  from 
challenge  on  the  head  of  deathbed,  directions  to  the  trustees,  although 
they  may  be  executed  on  deathbed,  will  not  be  reducible  on  that 
ground.  I  shall  advert  to  this  point  further,  when  noticing  the  law  of 
deathbed,  as  affecting  mortis  causd  settlements  of  heritable  estate  in 
Scotland.^* 

Grants  of  legacies  or  annuities,  contained  in  trust-deeds,  or  in  rela- 
tive instructions,  stand  on  the  same  footing  exactly  with  the  like  grants 
in  ordinary  deeds  of  settlement  as  regards  the  rules  for  their  construc- 
tion ;  and  I  delay  calling  your  attention  to  the  terms  of  such  grants,  and 
questions  arising  in  connection  with  their  vesting  and  otherwise,  until 
we  have  disposed  of  the  provisions  more  peculiar  to  the  trust-deed. 

The  direction  for  disposal  of  the  residue  of  the  estate  sometimes  is 
to  employ  it  in  the  purchase  of  lands  to  be  entailed ;  and  I  propose  to 
deal  with  cases  of  that  description  as  part  of  the  subject  of  the  entail 

The  direction  in  the  general  case  is,  after  fulfilment  of  the  prior 
purposes,  and  on  some  particular  event  happening,  such  as  the  majority 
of  the  intended  beneficiary,  to  pay  or  convey  the  residue  to  him ;  or,  it 
may  be,  to  convey  or  distribute  it  to  or  among  several  individuals ;  or 
to  apply  it  to  some  specified  use  or  purpose.^    As  regards  questions  of 

^  See  if|/ra,  pp.  974-5. 

*  The  privilege  of  desthbed  challenge  haB  been  aboliBbed  aa  regarda  the  estatea  of 
all  penonB  dying  after  16th  August  1871 — 34  &  35  Vitft.  cap.  81. 

E>  Ab  a  general  role,  tnuteea  in  carrying  oat  the  tniBt  porpoBea  are  bound  to  do  bo 
in  the  manner  directed  by  the  tnut-deed,  bnt  exoeptiona  to  tlua  rule  have  been  aUowed 
in  certain  caaea  where  tiie  effect  of  the  tmster'a  direction  would  be  to  make  the 
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sQch  directions  being  just  legacies  or  provisions  of  the  residue ;  and,  as 
&r  as  such  questions  are  concerned,  I  will  consider  what  relates  to 
I^acies  and  residue  as  one  subject. 

When  annuities  are  granted,  it  wUl  in  general  be  advisable  to  express  Aninnms. 
the  trost-deed  so  that  the  trustees  can  wind  up  the  trust  as  soon  as  the 
other  purposes  are  fulfilled,  and  notwithstanding  the  subsistence  of  the 
aimmtie&  Whether  they  will  be  bound  to  keep  up  the  trust  entirely, 
or  only  to  set  aside  a  sum  sufficient  to  answer  a  subsisting  annidty,  after 
all  the  other  purposes  are  accomplished,  and  whether  the  consent  of  the 
annuitant  to  the  absolute  closing  of  the  trust  will  be  equivalent  (as 
pniifjing  the  right  of  the  residuaries)  to  the  death  of  such  annuitant, 
^  be  determined  by  the  Court's  construction  of  the  testator^s  intention.^ 
Generally,  provision  should  be  made  for  fully  securing  the  annuitants.^ 

^  See  UAmy  v.  Nicolson'a  TrusteeB,  6  in  which  case  a  widow  repudiated  the 
I>e&  1850,  13  D.  240  [also  Alexander's  annuity  provided  by  her  husband's  settle- 
Inikees,  15  Jan.   1S70,  8  Maoph.  414,      ment  and  claimed  her  legal  rights]. 


^iox&aarj  the  absolute  and  unfettered  proprietor  of  the  subject,  if  the  direction 
vere  stricUy  carried  out  in  terms  of  the  trust-deed.  Thus,  if  a  testator  directs  his 
^"vteee  to  lay  out  a  specified  sum  of  money  in  the  purchase  of  lands,  to  be  made  oyer 
by  them  to  the  beneficiary  with  or  without  the  addition  of  a  special  destination,  and  if 
tite  proTiiion  has  vested  in  the  beneficiary,  and  the  direction  is  so  expressed  that  the 
coBTeyinoe,  when  executed,  would  vest  the  lands  in  him  in  fee-simple,  the  Court  wiU, 
at  the  iniiance  of  the  beneficiaiy,  and  when  no  special  circumstances  exist,  direct  the 
^^'istces  st  once  to  pay  over  to  him  the  money  directed  to  be  laid  out  in  land  for  his 
behoof,  instead  of  going  through  the  form  of  purchasing  land  and  conveying  it  to  him 
*i^  the  result  perhaps  of  its  being  immediately  reconverted  into  money--Oordon  v, 
^^on'g  Trustees,  2  March  1866,  4  Macph.  601 ;  Spens  v.  Monypenny's  Trustees, 
29  October  1875,  3  R,  60. 

And  where  a  testator  directed  his  trustees  to  apply  a  sum  of  money  after  the  death 
cf  hia  widow,  to  whom  he  had  given  the  liferent  of  it,  in  clearing  off  tiie  debt  charged 
opon  an  estate  belonging  to  him,  and  which  on  his  death  fell  to  his  brother  in  f ee- 
nmple  under  a  destination,  it  was  held  that,  although  the  brother  had  sold  the  estate 
^  paid  off  the  debt  before  the  time  when  the  sum  feU  to  be  so  applied,  and  literal 
^iilfi^nt  of  the  testator's  directions  had  thus  been  rendered  impossible,  the  trustees 
vere  nevertiieless  bound,  on  the  death  of  the  liferentrix,  to  pay  over  the  money  to  the 
testamentary  trustees  of  the  brother— Sutherland's  Trustees  v.  Sutherland,  16  March 
1S70, 8  Mscph.  716.  The  Court  were  of  opinion  that  it  was  in  truth  an  absolute 
gift  to  the  brother,  because  he  was  uncontrolled  proprietor  of  the  lands.  He  could  at 
bii  pleasQxe  have  sold  them  or  contracted  fresh  debt  on  the  security  of  them. 

On  a  similar  principle  it  has  been  held  that,  when  trustees  are  directed  to  purchase 
10  annuity,  the  person  in  whose  favour  it  is  provided  may  caU  upon  the  trustees  to 
F^7  OTer  to  him  absolutely  the  capital  sum  which  would  be  required  to  make  the 
P'l'^c^.  If  the  trustees  applied  the  money  to  make  the  purchase,  the  annuitant 
^bt,  if  he  chose,  at  once  reconvert  into  money  the  annuity  so  purchased — Tod  v, 
^od's  Tnistees,  18  March  1871,  9  Macph.  728  ;  Kippen  v.  Kippen's  Trustees,  24  Nov. 
l^li  10  Macph.  134;  Dow  v.  Kilgonr's  Trustees,  31  Jan.  1877,  4  R.  403.  The  case 
^  be  different  if  the  annuity  has  been  declared  to  be  alimentary.  In  such  a  case 
the  anmiitant  cannot  enter  into  any  transaction  with  the  trustees  or  the  residuary 
J^tee  for  discharging  his  annuity  or  receiving  a  capital  sum  in  lieu  of  it — Smith  and 
^phell,  30  May  1873,  11  Macph.  639;  Cosens  v.  Stevenson  and  others,  26  June 
1873, 11  Macph.  761  ;  White's  Trustees  v.  Whyte,  1  June  1877,  4  R.  786. 

If  the  income  of  the  estate  is  insufficient  to  pay  an  annuity  in  full,  the  deficiency 
*uliall  to  be  paid  out  of  the  capital  of  the  residue — Knox's  Trustees  v,  £nox,  11 

^  1869,  7  Macph.  873  ;  Kinmond's  Trustees  v.  Einmond,  5  Feb.  1873,  11  Macph. 

381, 
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tion  for  security  being  taken  for  payment  of  the  annuities,  or  for  con- 
tinuance of  the  trust  until  the  annuities  lapse,  the  trustees  are  bound 
to  pay  the  free  balance  of  the  estate  to  the  residuary  l^atee,  on  his 
engaging  to  grant  simple  bonds  of  annuity,  and  are  not   entitled  to 
require  him  to  give  heritable  security  for  the  annuities.^    When  there  is 
proper  land-estate,  I  think  it  is  advisable  to  direct  the  trustees  to  make 
subsisting  annuities  a  real  burden  on  an  adequate  portion  thereof;  and, 
when  there  is  no  land-estate,  to  direct  or  authorise  the  trustees  to  buy 
for  the  annuitants  corresponding  annuities  from  Government  or  a  well- 
established  assurance  company,  and  to  pay  the  price  out  of  the  trust- 
funds,  or  otherwise  secure  the  annuity  to  the  holder's  satisfaction.*    And, 
when  there  is  a  land-estate  suitable  for  feuing  purposes  or  for  building- 
leases,  it  may  be  useful  to  make  provision  in  the  trust-deed  for  restric- 
tion of  the  security  for  the  annuity,  so  that  the  same  shall  not  affect  the 
rights  of  the  feuars  and  tenants,  but  only  the  yearly  feu-duty  or  rent 
and  the  casualtie&     The  minimvm  rate  of  feu-duty  or  rent  will  also  be 
specified. 

After  the  statement  of  the  purposes  of  the  trust,  we  have  the  clauses 
conferring  powers  on  the  trustees. 

As  trustees  have  sundry  powers  by  law,  varying  according  to  the 
nature  and  objects  of  the  trust  which  they  are  to  execute,  it  may  be 
well  to  show  that  the  special  powers  given  by  the  trust-deed  are  not  to 
supersede  or  affect  the  powers  arising  by  law.  For  that  purpose,  there 
may  be  introduced  in  the  trust-deed,  immediately  before  the  enumeration 
of  the  special  powers  thereby  given,  the  foUowing  or  some  similar  general 
clause  : — '  And  I  hereby  give  to  the  trustees  the  fullest  powers  of  admin- 
*  istration  and  management  of  my  estate  falling  under  this  trust  for  the 
'  purposes  before  mentioned ;  and  in  particular,  and  without  prejudice 
'  to  the  powers  and  privileges  belonging  or  competent  by  law  to  trustees, 
'  or  to  the  general  powers  of  administration  and  management  above 
'  mentioned,  I  authorise  and  empower,'  etc.  [Here  will  commence  the 
enumeration  of  the  special  powers  to  be  conferred  on  the  trustees.] 

In  trust-deeds  executed  prior  to  1861,  the  first  of  these  powers  gene- 
rally was  the  power  to  assume  new  trustees,  which  might  be  either  in 
addition  to  the  original  number,  or  in  place  of  any  of  the  original  trustees 
who  should  die,  or  decline  to  accept^  or  who  should  resign  the  trust, 
supposing  power  of  resignation  to  have  been  given.  It  was  veiy  im- 
portant that  trust-deeds  should  contain  power  of  assumption.  Trustees 
had  no  such  power  at  common  law ;  and,  if  they  could  not  assume  new 
trustees,  the  trust  necessarily  fell  under  judicial  management,  in  case  of 
the  failure  of  all  those  originally  named  before  the  purposes  were  ful- 

^  Kerr  v.  Jamee,  12  Feb.  1S58,  20  D.  562. 
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^  See  auprci,  p.  952,  note  b,  last  paragraph. 
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filled    Now,  all  trusts  to  which  the  Acts  of  1861  and  1863  ^  ^PPlj  ^^^  Trubt-dispobi- 
held  to  include  (unless  the  contrary  be  expressed)^  •  power  to  assume  new  SttmSnt. 
trastees.'     Where,  therefore,  these  Acts  apply,  and  when  their  provi-  p^^^j^^ 
skfiis  on  this  point  are  approved  of,  the  trust-deed  need  not  contain  assuiiftioii. 
pwer  of  assumption.     Where,  however,  the  Acts  do  not  apply,  or 
where  the  power  conferred  by  them  is  to  be  withheld,  or  limited,  or 
qualified,  or  where  larger  powers  than  those  of  the  Acts  are  to  be 
given,  and  generally,  when  any  provision  of  a  special  nature  is  in  view, 
the  testator  will  have  to  express  his  intention  in  the  trust-deed. 

Trosts  will  be  found  in  which  the  power  is  accompanied  by  an  order 
to  exercise  it  so  that  there  shall  never  be  fewer  than  a  certain  specified 
number  of  trustees.  But  that  may  be  very  inconvenient.  It  is  well  to 
lecommend  that  a  certain  number  shall  be  kept  up;  but  anything 
berond  a  recommendation  is  to  be  avoided,  as  suitable  trustees  to  fill 
vacancies  are  not  always  to  be  had,  and  the  order  may  be  overlooked, 
and  acts  done  without  adverting  to  it  will  be  liable  to  question  in  con- 
sequence. 

The  power  of  assumption  can  be  exercised  by  a  trustee  on  deathbed.^^ 
When  it  is  of  a  special  nature,  however,  it  must  be  exercised  according 
to  its  own  terma<^  If  it  goes  no  further  than  to  allow  the  supplying 
of  vacancies,  no  new  trustee  can  be  appointed  except  on  the  failure  of 
an  old  one ;  and  when,  under  such  a  power,  three  trustees  were  assumed 
whilst  there  were  only  two  vacancies,  the  assumption  was  held  void  as 
to  all  the  three.^ 

Power  is  sometimes  granted  in  marriage-contract  trusts  to  the  maker 
of  the  trust,  and  in  testamentary  trusts  to  the  beneficiary,  to  name  addi- 
tional trustees.  In  marriage-contract  trusts,  the  parties  to  the  contract 
have  been  held  to  possess  such  power,  without  any  special  provision  to 
that  effect,  in  cases  where  all  the  trustees  named  have  failed  by  death, 
non-acceptance,  or  resignation.     The  exercise  of  the  power,  however, 

1  RoQglihead  v.  Hunter,  5  March  1833,      672.     See  also  Dayidson  v.  Mackenzie,  9 
11  Sh.  516.  July  1835,  13  Sh.  1082. 

'  Feirie  v.  Baiid,  31  May  1834,  12  Sh. 


*  Ai  extended  by  section  1  of  the  Act  of  1867.  Section  11  of  this  Act  gives  the 
torn  of  a  deed  of  assumption  (Schedule  B).  In  case  a  trustee  shall  be  insane,  or 
menUlly  or  physically  incapable  of  acting,  or  shall  be  absent  from  the  United  Kingdom 
for  six  months  or  upwards,  the  deed  of  assumption  may  be  executed  by  the  remaining 
^TQstee  or  trustees,  but,  if  the  signature  of  a  quorum  cannot  be  got,  the  consent  of 
the  Conrt  must  be  obtained,  on  application  either  by  the  acting  trustee  or  trustees,  or 
by  any  one  or  more  of  the  beneficiaries. 

Where  trustees  cannot  be  assumed,  or  there  shall  be  a  sole  trustee  who  is  insane  or 
mentally  or  physically  incapable  of  acting,  the  Court  may,  on  the  application  of  any 
party  having  interest,  appoint  trustees  and  grant  warrant  for  completing  a  title  to  the 
^"ut-e8tate---Sect.  12.  Trustees  so  appointed  cannot  assume  new  trustees  unless  power 
to  do  so  is  expressly  conferred  upon  them  by  the  Court — Sect.  13. 

h  A  contrary  intention  is  not  to  be  implied ;  see  Allan's  Trustees  v.  Hairstens,  23 
Jan.  1878.  5  R.  576. 

^  The  right  of  challenge  on  the  head  of  deathbed  has  been  abolished  by  the  Act 
34  A  35  Vict.  cap.  81. 

^  See  MaxweU's  Trustees  v.  Maxwell,  referred  to  in  note  ^  on  next  page. 
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was  only  allowed  after  decree  had  been  obtained  in  an  action  of 
declarator,  and  after  approval  by  the  Court  of  the  parties  proposed  to  be 
named.^  In  the  like  case  it  would  be  very  convenient  to  give  those 
interested  in  the  residue  of  the  trust-estate  the  power  of  appointment  of 
new  trustees,  the  names  of  the  parties  proposed  being  in  the  first  place 
submitted  to  the  Court  and  approved  by  thenu  But  the  power  of 
adding  to  the  acting  body  of  trustees  ought  not  to  be  reserved  to  the 
truster,  or  conferred  on  the  beneficisiry,  without  giving  the  acting  trus- 
tees a  veto ;  otherwise  great  inconvenience  and  abuse  might  obviously 
arise.  When,  however,  power  was  given  to  the  beneficiary,  with 
consent  of  the  majority  of  the  trustees,  to  name  new  trustees,  and  the 
original  trustees  aU  died,  an  appointment  of  new  trustees  made  by  the 
beneficiaiy  after  the  death  of  the  original  trustees,  and  where,  for  want 
of  their  consent,  the  terms  of  the  power  could  not  be  literally  compUed 
with,  was  sustained.' 

In  some  few  cases  power  is  given  to  each  trustee  to  name  his  own 
successor.  This  can  be  allowable  only  when  the  trustees,  or  parties 
whom  they  represent^  are  to  incur  permanent  personal  liability,  or  have 
personal  interests  in  the  trust-estate,  or  in  some  such  exceptional 
circumstances ;  and  where,  for  their  ultimate  security  or  protection,  it 
may  be  necessaiy  to  give  them  extraordinary  powers  of  control  in  relation 
to  the  management^  even  after  they  cease  to  act 

I  was  in  use  to  recommend  that  trust-deeds  should  contain  power 
to  the  trustees  to  resign  the  trust ;  but  where  the  Acts  before  referred  to 
apply,  all  trusts  are  held  to  include  (unless  the  contrary  be  expressed) 
'  power  to  the  trastees  to  resign/  In  such  cases,  therefore,  express 
power  to  resign  need  not  be  given.  ^ 

The  further  powers  will  depend  in  some  measure  on  the  objects 
which  the  trust  has  in  view;  and  the  want  of  express  power  will,  to  some 
extent,  be  supplied  by  reference  to  these  objects.  It  wUI  be  held  that 
the  trustees  have  such  powers  as  are  necessary  for  enabling  them  to 
manage  and  execute  the  trust  according  to  the  testator's  directions.  On 
this  principle,  although  trustees  frequently  have  express  power  to  enter 
on  the  possession  and  management  of  the  deceased's  estate,  and  to  make 
up  titles  thereto  in  their  own  persons,  they  can  and  clearly  ought  to  do  so 

1  Lindsay  v.  Lindsay,  19  June  1S47,  9  *  Dunlop,  Petitioner,  11  March  1835, 

D.   1297  ;  Toyey  v.  Tennent,   11  March      13  Sh.  681. 
1854,  16  D.  866. 

*  See  section  1  of  the  Tmsta  Act  of  1867,  and,  in  particular,  the  proyision  that  the 
term  *grataitoas  trustees'  in  the  sense  of  that  Act,  and  of  the  Acts  of  1861  and  1863, 
'  shaU  extend  to  and  include  aU  trustees,  whether  original  or  assumed,  who  are  entitled 
'  to  receive  any  legacy  or  annuity  or  bequest  under  the  trust,  provided  always  thst  no 

*  trustee  to  whom  any  legacy  or  bequest  or  annuity  is  expressly  given  on  condition  of 
'  the  recipient  thereof  accepting  the  office  of  trustee  under  the  tnist  shaU  be  entitled 

*  to  resign  the  office  of  trustee  by  virtue  of  this  or  of  the  said  recited  Acts,  unlea 
'  otherwise  expressly  declared  in  the  trust-deed.'    See  also  tn/ra,  p.  980. 

A  limited  power  of  resignation,  conferred  by  a  trust-deed  dated  before  the  passing  of 
the  Trusts  Acts,  wiU  not  prejudice  or  interfere  with  the  unlimited  power  of  resignstion 
conferred  by  those  AoU— Maxwell's  Trustees  v.  MaxweU,  4  Nov.  1874,  2  R  71. 
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Titlioat  express  power.    And,  even  though  the  validitv  of  the  trust-deed  TRDsr-DiBPoai- 

TION  AND 

in  their  faToor  may  be  under  challenge  in  an  action  of  reduction  at  the  sittlkmxnt. 
instance  of  the  truster's  heir,  they  are  entitled  to  obtain  a  feudal  right  to 
tie  estate  in  an  action  of  adjudication  against  the  heir  himself  in  imple- 
ment of  the  trust-deed.^  The  heir's  reduction,  if  successful  as  to  the 
trust-deed,  will  authorise  the  reduction  of  the  adjudication  in  implement 
as  well  as  of  the  deed  itself.  But  the  challenge  of  the  deed  is  no  bar  to 
the  adjudication  so  long  as  the  deed  is  not  actually  reduced. 

Power  of  sale  of  the  trust-estate  may  also  be  implied  as  necessary  poweb  of 
for  enabling  the  trustees  to  execute  the  purposes  of  the  trust.    But  that  ^^' 
is  a  power  of  an  extraordinary  character,  and  not  to  be  readily  allowed 
by  implication  ;  especially  when,  without  such  power,  the  directions  in 
the  trust-deed  will  not  operate  to  exclude  the  testator's  heir-at-law  from 
the  succession  to  lands  conveyed  by  the  trust-deed. 

^Ye  have  several  cases  in  which  the  power  was  held  to  be  implied  as  Mat  bk 
necessary  for  enabling  the  trustees  to  fulfil  the  trust-purposes,  or  was  ™'""'^- 
conferred  on  the  trustees  by  the  Court  ex  nohUi  officio.  Thus  when, 
the  estate  being  unsold,  there  was  an  annual  deficiency  of  income 
to  keep  down  yearly  charges,  and  the  capital  was  getting  gradually 
consumed,  power  to  sell  was  held  to  be  implied  as  necessary  for  enabling 
the  trustees  to  fulfil  the  order  in  the  trust-deed  to  pay  debts.^ 

Where  the  primary  purpose  of  the  trust  was  the  payment  of  the 
testator's  debts,  the  heir  having  right  to  the  residue  of  the  rents  was 
found  entitled  to  require  the  trustees  to  sell,  so  as  to  raise  a  capital  fund 
out  of  which  to  pay  the  capital  of  the  debts,  and  leave  the  rents  of  the 
lemainder  of  the  estate  free  for  his  usa  The  trustees  were  not  bound 
or  entitled  to  pay  the  capital  out  of  the  rents,  and  keep  the  heir  out  of 
the  estate,  merely  because  the  trust-deed  gave  them  no  express  power 
to  sell^  Again,  where  the  testbtor  in  his  trust-deed  had  directed 
particular  lands  to  be  sold  for  payment  of  his  debts,  and  the  remainder 
to  be  entailed,  and  where,  after  the  sale  of  the  lands  directed  to  be  sold, 
some  of  the  testator's  debts  remained  unpaid,  the  Court,  in  the  exercise 
of  its  TuibUe  officium,  gave  the  trustees  power  to  sell  part  of  the  lands 
vhich  the  testator  had  ordered  to  be  entailed.^  A  sale  was  also  sanc- 
tioned by  the  Court,  without  specific  powers,  on  grounds  of  expediency, 
for  enabling  the  trustees  of  a  mortification  (or  trust  in  perpetuity  for 
charitable  purposes)  to  realise  a  superiority  of  no  patrimonial  value,  but 
which,  for  political  purposes  (as  the  law  then  stood),  was  worth  £1000.** 

'GilmoBi's   Tmstees   v.  Gilmonr,  23  *  Enikine's    Truatees    v.  Wemyss,   13 

M*y  1851, 13  D.  986.  May  1829,  7  Sh.  694. 

Henderson    r.   Somerrille,    22    June 

IWl,  3  D.  1049.  *  Moore's  Mortification  v.  WiIbod,  26 

'Graham   v.    Graham's    Trostees,   21  June  1814,  F.C. 
J^«ember  1850,  13  D.  420. 

The  Court  may,  on  the  petition  of  the  tmstees,  grant  power  to  sell  the  tmst- 
^te,  or  to  grant  feus  or  long  leases  of  the  heritable  estate,  on  being  satisfied  that  the 
eune  ia  expedient  for  the  execution  of  the  trust,  and  not  inconsistent  with  the  intention 
wereof;  or  i£  sU  the  beneficiaries  in  existence  'at  the  date  of  presenting  snch petition ' 
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Trust-dibfou-  But  where  the  troster  had  made  an  entail  of  all  the  lands  belonging  to 
ssm^NT.  ^^°^  except  a  small  property  which  it  was  admitted  that  he  did  not  intend 
PowB —  ^  entail ;  and  when  he  afterwards  executed  a  general  trust-deed  of  all 
fiiiLB.  his  estate  heritable  and  moveable,  except  the  entailed  estate,  directing  the 

trustees  to  employ  the  proceeds  arising  from  the  trust-estate  in  the  pur- 
chase of  lands  to  be  entailed,  but  giving  no  order  to  entail  the  smaU 
property,  and  no  power  of  sale ;  it  was  held  that  there  were  no  direc- 
tions sufficient  to  authorise  the  sale  of  that  property,  nor  to  indicate 
the  testator's  intention  to  exclude  his  heir-at-law  from  succeeding  to  it^ 
This  case  is  an  instructive  one.  The  conveyance  in  the  trust-deed 
undoubtedly  included  the  small  property  which  the  trustees  proposed 
to  sell;  but  there  was  no  express  power  to  sell  it;  and,  as  the 
lands  to  be  entailed  were  such  as  should  be  purchased  with  estate 
realised  by  the  trustees,  it  seems  to  have  followed  that  the  heir-at-law 
became  entitled  to  the  small  property  on  the  footing  of  the  trastees 
having  no  directions  to  realise  it,  and  of  its  therefore  being  intestate 
succession. 

The  want  of  a  power  to  sell  appears  to  have  contributed  to  a  similar 
result  in  the  case  of  LeitL^  And  here  it  may  be  observed  that,  where 
it  turns  out  that  part  of  a  succession/alls  to  heirs  ah  inUstaio,  the  peisons 
to  be  looked  for  are  those  holding  that  character  as  at  the  death  of  the 
testator,  not  as  at  the  period  when  it  is  ascertained  that  he  died  intestate 
as  to  part  of  his  estate.' 

It  is  of  importance,  in  firaming  the  power  of  sale,  to  express  it  so  as  to 
relieve  purchasers  of  all  concern  with  any  question  as  to  the  necessity 
for  exercising  it,  or  of  seeing  to  the  application  of  the  purchase-monej. 
The  power  should  be  placed  in  the  absolute  discretion  of  the  trustees; 
and  the  purchaser  should  simply  require  to  see  that  there  is  the  power. 
The  power  to  sell  implies  power  to  receive  and  discharge  the  pricSi 

^  Robertson,  etc.   v.  Allan,  7  March  1832,  10  Sh.  438 ;  reversed  1  Sepi  1835, 
2  Sh.  k  M*L.  App.  333. 

>  Leith  V.  Leith,  19  June  1863, 1  Maoph.  949. 

s  Lord  V.  ColTin,  7  Dec  1860,  23  D.  Ill,  and  15  July  1865,  3  Macph.  1083. 


are  of  f  oU  age  and  capable  of  acting,  they  may,  by  deed  of  consent,  grant  the  aathority 
if  it  is  not  inconsiBtent  with  the  intention  of  the  trust,  'and  snch  authority  being 
'  obtained  the  said  acts,  when  done,  shaU  be  equally  yalid  and  effectual  ss  if  the 

*  authority  of  the  Court  for  the  execution  of  the  same  had  preyiously  been  obtained.'— 
Sect.  3  of  the  Trust  Act  of  1867. 

In  the  case  of  Hay's  Trustees  v.  Hay  Miln  (13  June  1873,  11  Macph.  694),  the 
Court,  although  satisfied  that  a  sale  would  be  expedient — there  being  a  deficiency  to  the 
extent  of  £106  a  year — held,  reversing  the  judgment  of  Lord  Gifford,  tiiat  they  could 
not,  under  the  3d  section,  grant  power  to  sdl  in  the  face  of  an  express  prohibition  by 
the  testator  against  the  trustees  selling. 

Section  4  of  the  Trusts  Act  provides  that '  all  powers  of  sale  conferred  on  tmstees 
'  by  the  trust-deed,  or  by  virtue  of  this  Act,  may  be  exerdsed  either  by  public  roop  or 
'  private  bargain,  unless  otherwise  directed  in  the  trust-deed  or  in  the  authority  gi^ci^ 
<  by  the  Court,  or  in  the  deed  of  consent  to  be  granted  by  the  beneficiaries ;  snd,  rhen 

*  the  estate  is  heritable,  it  shall  be  lawful  in  such  sales  to  sell  subject  to  or  nnder 
'  reservation  of  a  feu-duty  or  ground-annual,  at  such  rate  and  on  snch  conditioni  m 

*  may  be  agreed  upon ;  and  in  all  sales  and  feus  it  shall  be  lawful  to  reserve  the  min^ 
'  and  minerals  if  so  wished.* 
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and  grant  all  writs  requisite  for  carrying  the  sale  into  effect.     Sut  it  tbubt-disposi- 
is  Qsnal  to  express  all  those  particulars  in,  or  as  connected  with,  the  ^^I^^^i^^^t. 
power  of  sale,  and  to  say  that  the  trustees  shall  be  entitled  to  bind  the        — 
testator's  representatives  in  absolute  warrandice,  or  such  other  warrandice  balb. 
as  they  shall  think  proper. 

I  may  here  notice  that  in  framing  trust-deeds  in  cases  where  sales  Liabuitt  tor 
may  or  may  not  be  necessary,  care  is  required  to  prevent  claims  (not  ^mm^^o- 
called  for  by  the  circumstances  of  the  estate)  from  being  created  on  "®^  ™  ^"^ 
the  part  of  the  Inland  Bevenue,  by  the  form  of  words  used  in  reference 
to  sales.  We  not  unfrequently  meet  with  trust-deeds  by  which  the 
testators  convey  their  estates  to  trustees,  *  in  order  that '  the  trustees 
may  realise  and  recover  debts,  sell  lands,  and  employ  the  proceeds,  etc. 
If  the  trust-deed  is  so  expressed,  it  will  be  construed  as  containing  an 
absolute  order  for  the  sale  of  the  lands ;  and  the  value  of  the  lands, 
whether  sold  or  not,  will  be  liable  in  legacy-duty  imposed  by  55  Geo.  iii. 
cap.  184,  Schedule,  Part  m.,  on  the  bequest  of,  or  succession  to,  money. 
Duty  will  also  attach  although  the  trustees  are  not  enjoined  to  sell,  if 
th^  actually  do  sell,  in  virtue  of  not  merely  a  power  to  sell,  but  abso- 
lute discretion  as  to  exercising  the  power.  Such  power  and  discretion, 
followed  by  actual  sale,  are  held  equivalent  to  an  order  to  selL^  The 
siinple  power  of  sale  does  not  involve  the  claim  for  legacy-duty.^  Nor 
is  the  claim  involved  though  the  simple  power  is  followed  by  an  actual 
sale,  which,  without  the  absolute  discretion  as  to  selling,  is  not  held  equi- 
valent to  an  order  to  selL  Legacy-duty  attaches  also  if  the  testator  con- 
templated a  sale^  and  the  purposes  of  the  trust  could  not  be  carried  into 
effect  without  a  sale,  although  by  an  arrangement  with  the  beneficiary 
no  sale  actually  takes  place.    That  is,  in  fact,  a  sale  to  the  beneficiary.^ 

When  the  legacy-duty  does  not  attach,  the  right  of  the  beneficiary  snccnsatoN- 
is  snhject  to  the  succession-duty  on  land,  imposed  by  16  &  17  Vict  °'"^* 
cap.  51 ;  but  no  person  chargeable  with  duty  under  the  Legacy-duty 
Acts  is  liable  to  be  also  charged  with  Succession  duty  in  respect  of  the 
same  property.* 

Another  point  liable  to  be  afiected  by  the  testator's  instructions  as  to  BrarmciABT's 
the  disposal  of  his  estate,  or  residue  thereof,  is  the  right  of  succession  to  ^^S^JHb 
such  estate  or  residue  on  the  part  of  the  heirs  of  the  original  beneficiary,  oa  movbablk. 
To  this  point  is  in  many  cases  incident  the  question,  whether  the  right 
to  the  estate  or  residue  falls,  in  case  of  the  immediate  beneficiary 
dying  intestate,  to  his  heir  in  heritage,  or  to  his  next  of  kin  and 
heir  in  moveables.    This  question  is  practically  of  great  importance ; 
because,  if  the  heir  in  heritage  has  right,  he  must  make  up  a  title  in 
his  peison  as  heir  of  the  immediate  beneficiary  in  order  to  vest  the  estate 
or  residue  in  himself;  whereas,  if  he  succeeds  as  next  of  kin,  vesting 

^  AdYocate-Genenl    v,    Hamilton,    22  1  Macq.  App.  760,  and  cases  there  cited, 
feb.  1856,  IS  D.  636.  *  Advocate-General  v.  Williamson,  23 

'Adrocate-General  v.  Smith,  1  March  Dea  1860,  13  D.  436. 
1^2, 14  D.  585 ;  affirmed  15  June  1854,  M6  &  17  Vict.  c.  51,  sects.  18, 29  &  30. 
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Trust-dibfosi-  takes  place  without  a  title.^     If  the  testator  shall  direct  land-estate  to 
smi^SwT.     ^®  conveyed  to  a  particular  beneficiary,  the  right  of  such  beneficiary 
—        is  in  '  the  estate/  and  is  heritable.^    In  such  case,  if  the  beneficiary 
8ALK.  dies  intestate,  his  heir  wiU  have  to  make  up  titles  in  his  persgn  as  heir, 

by  general  service  or  otherwise,  before  he  can  exercise  any  active 
right  in  the  estate.  Without  such  title  he  would  have  no  power  to  exe- 
cute a  mortis  catisd  disposition  of  the  estate ;  neither  would  the  estate 
devolve  upon  his  death  to  his  own  heir.  It  would  fall  to  the  next  heir 
of  the  beneficiary.*  But  if  the  direction  in  the  trust-deed  is  to  sell  the 
estate,  and  pay  over  the  proceeds,  the  interest  of  the  beneficiary  will  be 
in  '  the  proceeds,'  which  are  personal  estate ;  and  in  case  of  his  death 
the  right  will  devolve  on  his  heirs  in  moveables.^  In  this  case  the  heir 
of  the  beneficiary  has  power  of  testing  without  the  completion  of  any 
title  in  his  person.b 

But  if  the  direction  to  sell  is  followed  by  an  order,  not  to  pay  over 
the  proceeds,  but  to  invest  the  same  on  heritable  security,  the  estate 
remains  heritable  ;^^  and  if  there  is  merely  a  power  to  sell,  and  such 
power  is  not  exercised,  it  does  not  follow  that  the  succession  is  to  be 
dealt  with  as  moveable.^  ^  In  Blair's  case,  the  residue  of  an  estate  partly 
heritable,  partly  moveable,  was  destined  to  the  'heirs  and  successors  of 
A.  B.  The  Court  found  that,  so  far  as  it  consisted  of  heritage,  it  fell 
to  the  eldest  son  as  heir  in  heritage, — so  far  as  of  moveables,  to  the 
younger  children  as  heirs  in  moveables.*® 

1  Dune  V.  Goutts,  30  Not.    1791,  M.  «  Dick*B  case. 

4624.  «  BUir  v.  BUir,  16  Not.  1849,  12  D.  97. 

'See    Buchanan    v.  Angus,    15    May  *Tlie  same  principle  wiU  be  found  in 

1862,  4  Macq.  App.  374.  Cathcarts  competing,  26  May  1830,  8  SL 

s  Dick  V.  6ilHe8,4  July  1828, 6  Sb.  1065.  803. 


^  As  a  personal  right  to  an  estate  ja  land  (which  means  'any  interest  in  land, 
whether  in  fee,  liferent,  or  security,  and  whether  beneficial  or  in  trust')  now  vests 
without  service,  it  is  no  longer  necessary  for  the  heir  in  heritage  to  make  np  a  title  in 
order  to  transmit  his  tight  to  his  own  heir — ^Act  of  1874,  sectw  9. 

b  The  beneficiaries*  shares  were  found  to  be  moveable  where  the  testator  directed 
his  trustees '  to  divide  the  residue '  of  his  means  and  estate,  which  consisted  of  heritable 
and  moveable  property,  '  equaUy,  share  and  share  alike,'  among  the  parties  interested. 
A  power  of  siJe  was  held  to  be  implied — ^Boag  and  others  v.  Walkinshaw,  27  Juoe 
1872,  10  Macph.  872;  see  also  Fotheringham's  Trustees,  2  July  1873,  11  Macpb.  848. 

A  direction  '  to  convert  into  cash,  collect,  recover,  and  realise  the  whole  tmsi^state,' 
with  power  to  seU  such  part  of  it  as  might  require  to  be  sold  to  cany  out  the  purposes 
of  the  trust,  was  held  to  imply  conversion  of  the  beneficiaries'  interest  from  heritable  to 
moveable — Anderson  v.  Ovens,  14  Nov.  1879,  7  R.  42.  This  was  a  case  in  the 
Registration  Appeal  Court. 

^  Heritable  securities  are  now  moveable  in  questions  of  succession,  and  it  seems 
that  such  a  direction  would  now  infer  conversion— -Section  117  of  the  Act  of  1868,  31 
k  32  Vict.  cap.  101. 

d  In  the  case  of  Mackenzie  v.  Mackenzie  (14  February  1868,  6  Macph.  375),  the 
Judges  of  the  Second  Division  were  divided  on  the  question  whether  the  interests  of 
beneficiaries  in  a  house  were  heritable  or  moveable  a  morte  iestcUoris  where  the  trastees 
had  the  option  of  selling  or  not  in  their  discretion.  Lord  Cowan  held  the  interests  to 
have  been  moveable  from  the  first,  and  the  Lord  Justice-Clerk  (Fatten)  inclined  to  that 
opinion  though  he  found  it  unnecessary  to  decide  the  question.  Lords  Benholme  snd 
Keaves  held  that  the  interests  were  heritable  till  a  sale  took  place,  and  that  after  that 
they  were  moveable. 

®  Where  moveable  estate  was  appointed  to  the  testator^s  'nearest  heirs  and  successors ' 
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Power  to  borrow  money  on  the  security  of  the  trust-estate  may  also  be  Tbubt-dispom- 
implied  firom  the  scope  of  the  deed ;  but,  when  there  is  any  probability  bktlembnt. 
of  occasion  for  borrowing,  express  power  to  do  so  should  be  given  in  pqwbrto 
the  deed,  as  no  one  is  likely  to  lend  money  on  a  doubtful  power  or  bobbow. 
seeoritj;  and  the  Court  have  expressed  their  opinion,  that,  where  the 
trust-deed  does  not  by  construction  or  implication  empower  the  trustees 
to  bonow  money  on  the  security  of  the  trust-estate,  it  is  not  competent 
for  the  Court,  in  the  exercise  of  its  nobile  offtdum,  to  confer  such  power 
on  the  tmstees.^^  In  a  case  where  the  trust-deed  (a  marriage-contract) 
contained  no  power  to  sell,  and  no  power  to  borrow,  except  for  one 
special  purpose,  the  Court  refused  to  authorise  a  loan  for  a  different 
poipose,  viz.,  rebuilding  a  house  situated  on  certain  heritable  subjects 
oonveyed  by  the  trust-deed,  and  which  had  become  ruinous.^  The 
power  to  borrow,  like  the  power  to  sell,  should,  when  given,  be  framed 
so  as  to  leave  its  exercise  wholly  in  the  discretion  of  the  trustees,  and 
to  keep  lenders  free  of  all  concern  either  with  the  occasion  for  the  loan  or 
the  application  of  the  money.  Lord  President  Campbell  says, '  Suppose 
'  that  no  mention  had  been  made  of  the  purposes  for  which  they  were 
'  empoweied  to  borrow,  their  borrowings  and  their  heritable  securities 
'  would  have  been  good,  to  whatever  use  the  money  had  been  applied.'" 
When  the  power  is  given  in  the  terms  here  recommended,  it  may,  if 
thought  necessary,  be  limited  to  a  certain  amount.  But,  generally,  when 
parties  are  lending  money  to  trustees,  it  will  be  found  advisable,  even 
if  the  tenns  of  the  power  do  not  render  it  necessary,  to  make  inquiry 
as  to  the  object  of  the  loan,  and  not  only  to  attend  to  the  disposal  of 
the  money,  but,  as  far  as  possible,  to  get  assignations  of  the  testator's 
debts,  or  of  other  claims  affecting  his  estate,  if  any  are  paid  out  of  it, 
01  to  have  its  application  to  the  purposes  of  the  trust  duly  vouched  in 
some  other  way.  The  same  caution  may  also  be  expedient  in  some 
cases  when  purchases  are  made  from  trustees.    The  power  to  borrow,  of 

1  Kinloch,  Petitioner,  7  Dec  1859,  22  D.  174. 

*  Ker,  Petitioner,  3  March  1855,  17  D.  565. 

>  Dewar  «.  Bo88*b  TruBteea,  4  Dec.  1792,  BeU's  Octavo  Cases,  541. 

it  VM  held  to  go  to  the  persons  who  would  have  been  entitled  to  succeed  to  him  if 
he  had  died  intestate — Nimmo  v.  Murray's  Trustees,  3  June  1864,  3  Macph.  1144. 
Bat  where  the  ultimate  destination  of  the  residue  of  a  trust-estate,  failing  the  issue  of 
two  tiferenters,  was  to  the  testator's  "  own  nearest  heirs  in  moveables  whomsoever,"  it 
vaa  held  by  a  majority  of  seven  Judges  (the  Lord  President  and  Lords  Mure  and  Shand 
^incDtiog)  that,  upon  the  death  of  the  liferenters  without  issue,  the  persons  entitled 
vm  those  who  held  the  character  of  the  testator's  nearest  heirs  at  the  death  of  the 
sonivorof  the  liferenters,  and  not  those  who,  at  his  death,  would  take  his  estate  in  case 
of  intestacy.— Sp.  Case,  Wannop  and  others,  15  Dec.  1881,  19  S.  Lu  R.  217. 

The  ieaa  "nearest  in  kin"  expresses  propinquity  of  blood,  and,  where  such  a 
destanation  is  used,  the  estate  falls  to  be  divid^  among  the  surviving  next  of  kin,  to 
the  exelQsion  of  the  issue  of  a  predeceasing  next  of  kin,  as  being  a  step  removed. — 
^«U]g'i  Trustees  v.  Janes,  etc,  10  Dec.  1880,  8  R.  242. 

^  The  Court  may  now,  on  the  petition  of  the  trustees,  grant  authority  to  them '  to 
"^inow  on  the  security  of  the  trust-estate  or  any  part  of  it '  on  being  satisfied  of  the 
expediency  of  doing  so,  and  that  it  is  not  inconsistent  with  the  intention  of  the  trust ; 
^he  beneficiaries  may,  by  deed  of  consent^  grant  authority  to  do  so,  'the  same  not 
pemg  inconsistent  with  tiie  intention  of  the  trust,'  provided  they  are  all  the  beneficiaries 
u  e&stence  *at  the  date  of  presenting  such  petition/  and  that  they  are  all  of  full  age 
^capable of  acting— Section  3  of  the  Trusts  Act  of  1867,  30  &  31  Viot.  cap.  97. 
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TRU8T-DI8F08I-  coursc,  impUes  power  to  grant  all  the  necessary  deeds  of  security  ;  but 
8BTTLB1CENT.     it  is  usTial  to  givc  express  power  to  grant  such  deed& 
PowBRTo  Power  to  grant  feus,  or  to  enter  into  contracts  of  ground-annual,  or  to 

GRANT  FBUB,      graut  buildiug  leases,  or  agricultural  or  mineral  leases,  may  or  may  not 

be  of  importance,  according  to  the  circumstances  of  the  estate.  For  the 
safety  of  parties  transacting  with  the  trustees,  the  powers,  if  given, 
should  be  in  broad  terms ;  leaving  the  conditions  of  the  feu,  or  lease,  or 
ground-annual  right,  in  the  discretion  of  the  trustees  *  It  may  be  well 
however,  in  some  cases  to  state  the  ToaximUm  endurance  of  the  leasea^ 
iNTBSTMXNT  OF        Thc  modc  of  investing  the  funds  of  the  trust  ought  to  form  the 

subject  of  a  power,  and  in  most  marriage  and  testamentary  trusts  does 
so.    It  is  usual  to  authorise  investments  in  the  (rovemment  Funds,  or 
on  heritable  securities.    To  these,  parties  or  testators  will  often  suggest 
additions,  according  to  their  own  views.     But  great  latitude  is  not 
desirable ;  and  the  purchase  of  stocks  or  shares  involving  universal 
liability  should  never  be  allowed.®    It  may  sometimes,  however,  be 
allowable  to  give  trustees  express  power  to  hold  and  retain  certain 
investments,  or  all  the  investments  made  by  the  truster  himself,  as 
long  as  they  shall  think  fit,  even  though  these  are  of  the  nature  here 
spoken  of.    In  trusts  of  the  nature  of  mortifications,  that  is,  trusts  with 
perpetual  endurance,  the  purchase  of  lands  may  generally  be  a  very 
suitable  mode  in  which  to  authorise  the  employment  of  the  fundsw 

When  special  powers  of  investment  are  not  given,  the  safe  rule  is  to 
invest  in  the  Government  Funds,  or  on  heritable  securities  in  Scotland.^^ 
Trustees  not  specially  empowered,  and  going  beyond  these  lines,  might 
perhaps  be  exposed  to  claims  on  the  part  of  the  beneficiaries,  in  case  of 
loss  arising.®    Even  on  heritable  security,  however,  the  trust-funds  ought 


*  Trustees,  having  a  power  of  sale,  may  sell  '  subject  to  or  imder  reservation  of  a 

*  fen-daty  or  gronnd-annnal,  at  snch  rate  and  on  such  conditions  as  may  be  agreed 
'  upon ' — Section  4  of  the  Tmsts  Act  of  1867. 

b  Trustees  now  have  power  '  to  grant  leases  of  the  heritable  estate  of  a  duration 
'  not  exceeding  21  years  for  agriooltural  lands,  and  31  years  for  minerals,*  where  such 
acta  are  not  at  variance  with  the  terms  or  purposes  of  the  trust — Section  2. 

And  they  may,  with  the  authority  of  the  Court,  or  with  consent  of  all  the  benefici- 
aries in  existence  at  the  time,  provided  they  are  of  f uU  age  and  capable  of  acting,  grant 

*  feus  or  long  leases  of  the  heritable  estate  or  any  part  of  it ' — Section  3. 

^  Power,  in  a  marriage-contract,  to  invest  in  *  bank  stock '  was  held  to  include 
stock  of  any  Scotch  bank  in  good  repute  at  the  time  of  investment.  The  trusteei, 
having  bought  stock  of  the  City  of  Glasgow  Bank,  were  held  entitled,  on  the  failure  of 
the  bulk,  to  relief  out  of  the  trust-estate  from  all  liabilities  arising  from  the  purchase 
— Cuninghame,  etc.,  v.  Montgomerie,  etc.,  19  July  1879,  6  R.  1333.     See  Mipm,  p.  433. 

Trustees  having  power  to  invest  in  the  stock  of  '  any  chartered  bank '  were  held  not 
entitled  to  invest  in  stock  of  a  bank  with  unlimited  liability  registered  under  the 
Companies  Act,  1862 — Sanders  v,  Sanders'  Trustees,  7  Nov.  1879,  7  K.  157. 

d  Where  the  trust-deed  contains  no  provision  to  the  contrary,  the  trust  funds  may 
be  invested  in  the  purchase  of  Government  stocks,  public  funds,  or  securities  of  the 
United  Kingdom,  or  stock  of  the  Bank  of  £ngland,  or  may  be  lent  on  the  security  of 
any  of  these  stocks  or  funds,  or  on  the  security  of  heritable  property  in  Scotland- 
Section  6  of  the  Trusts  Act  of  1867.  This  provision  is  without  prejudice  to  such  more 
liberal  powers  as  may  be  conferred  by  the  trust-deed — Section  6. 

0  In  Sanders*  case,  above  cited,  trustees  who  had  invested  trust-funds,  in  excffl 
of  their  powers,  in  the  stock  of  a  company  which  went  into  liquidation,   were 
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not  to  be  lent  to  any  one  or  more  of  the  trustees  themselves ;  because,  by  Tbubt-dibposi- 

such  a  transaction,  the  borrowing  trustee  may,  and  at  all  events  intends  brttlbmbnt. 

to,  make  personal  profit  by  the  use  of  the  funds  over  which  he  is  a  iir^BsnaNT  of 

trustee,  and  which  he  is  not  entitled  in  any  way  to  turn  to  his  own  funds. 

personal  benefit.^     Investment  in  the  Funds  is  perhaps  open  to  objection, 

in  respect  that  no  trust  can  be  referred  to  in  the  transfer  to  the  trustees 

as  pnichasers.    But,  as  far  as  regards  the  active  power  of  the  trustees, 

there  is  no  difference  between  such  an  investment  and  one  on  heritable 

secuiity  in  the  names  of  trustees.     They  can^  in  either  case,  realise  and 

misappropriate ;  and  even  though  the  trustee  shall  become  bankrupt, 

and  be  sequestrated,  his  trustee  would  not,  by  the  law  of  Scotland,  be 

entitled  to  claim  the  money  in  the  Funds,  any  more  than  money  laid  out 

on  heritable  bond ;  as  the  sequestration  transfers  to  the  trustee  for  the 

general  creditors  just  what  the  bankrupt  held,  and  no  more.^ 

When  trustees  are  about  to  exercise  express  powers  given  them  by 
the  trust-deed,  they  must  proceed  in  the  way  directed  or  intended  by 
the  deed.  The  effect  of  going  beyond  the  express  power  as  to  the 
assumption  of  new  trustees  has  already  been  pointed  out.  Where  power 
was  given  to  sell,  and  the  trustees  went  beyond  what  was  expressed  in 
the  tmst-deed,  the  sale  was  reduced.'  When  power  is  given  to  purchase  Poweb  to 
'lands,*  and  no  words  enlarging  the  meaning  of  that  term  are  annexed,  ^^®^"^"- 
the '  property  of  lands '  is  meant,  not  merely  heritages  of  any  description. 
Such  power  was  held  not  to  authorise  the  purchase  of  feu-duties.*/  The 
purchase  of  superiorities,  which  in  a  feudal  though  not  in  a  natural 
sense  are  lands,  was  authorised  in  an  earlier  case.^  But  there  was  no 
opposition ;  and,  as  the  law  then  stood,  the  purchase  served  a  special 
political  object,  which  a  similar  purchase  would  not  answer  now.  In  a 
later  case,*  trustees  who  were  appointed  to  invest  funds  in  the  purchase 
of  lands, — ^to  be  conveyed  to  the  heir  in  possession  of  the  testator's 
entailed  estate, — were  found  not  entitled  to  purchase  the  feu  and  teind- 
duties  payable  to  the  superior  of  that  estate.  If,  therefore,  the  purchase 
of  feu-duties,  or  any  heritable  property  besides  the  property  of  lands, 
is  to  he  allowed,  the  power  of  purchasing  should  be  expressed  accord- 
ingly»    In  another  case,  formerly  referred  to,  where  trustees  who  were 

^  Penton  i;.  Penton's  Tnutees,  9  Jan.  ^  Gk>yenion  of  Canvin's  Hospital,  Peti- 

IS63, 1  Maq>li.  245.  tioners,  29  Jan.  1842,  4  D.  556. 

'Gordon  r.  Cheyne,  6  Feb.  1824,  2  Sh.  .  q,            ^  ..^           n   r,  v    inA«    « 

675;  Abbot  I,.  Mitchdl,  25  May  1870,  8  *  ^^^I^  Petitioner,  11  Feb.  1823,  2 

M«ph.791.  Sh.  203. 

'  Coltart  V.  Cone,  26  March  1853,  15  «  PoUexfen  v.  Stewart,  14  July  1841,  3 

J>-  606.  D.  1215. 


foimd  not  entitled  to  apply  the  trust-funds  in  payment  of  calls,  and  bound  to  make  good 
^e  amount  originaUy  expended  in  purchasing  the  stock.  In  another  case,  where 
tnutees  continued,  withont  express  power,  to  hold  stock  which  had  belonged  to  the 
^'ii'to  in  a  joint  stock  bank  with  unlimited  liability,  for  thirteen  years  after  the 
^nuter's  death, — the  bank  having  gone  into  liquidation,  it  was  held  that  they  were 
iK>t  entitled  to  apply  the  remaining  trust  funds  in  jNiyment  of  calls — Brownlie  v. 
BrownUe'i  Trustees,  11  July  1879,  6  R.  1233. 

^Section  8  of  the  Trusts  Act  of  1867  (30  &  31  Vict.  cap.  97)  proyides  that  'the 
'  Court  may,  on  petition  by  the  trustees,  and  after  such  intimation  and  inquiry  as  may 
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ordered  to  invest  the  funds  on  heritable  security,  or  in  any  public  fundsj 
stocks,  or  securities,  kept  the  amount  in  their  own  hands,  and  traded 
with  it,  paying  interest  at  five  per  cent,  to  the  beneficiaries,  they  were 
found  liable  to  account  to  the  beneficiaries  for  the  profits  (exceeding 
five  per  cent.)  realised  by  the  use  of  the  money;  and  that  notwith- 
standing they  had  paid  up  the  principal  when  called  on,  and  no  mala 
fides  was  alleged.^ 

The  right  to  compound  claims,  and  to  submit  to  arbitration,  is  often 
a  valuable  addition  to  the  powers  of  trustees ;  and  trust-deeds,  in  general, 
should  expressly  confer  the  power,  as  compromise  and  arbitration  are 
extraordinary  acts,  competent  only  to  those  absolutely  interested  in  the 
subject-matter  of  the  settlement.*  ^ 

We  frequently  see  occasion  for  the  appointment  of  a  Factor  or 
cashier  on  behalf  of  trustees.    In  one  reported  case,  the  truster  himself, 
in  a  trust  for  creditors,  named  one  of  the  trustees  to  be  factor,  to  nplift 
rents,  etc. ;  and  it  was  held  that  the  other  trustees  could  not  supersede 
the  person  so  named.^    In  general,  however,  it  is  not  a  good  arrangement 
to  have  a  factor  who  is  not  removable  by  the  trustees,  especially  in  a 
testamentary  trust.    When  no  factor  is  named  by  the  testator,  trustees 
clearly  have  power,  without  special  authority  in  the  trust-deed,  to  appoint 
a  factor  for  executing  acts  of  ordinary  administration, — such  as  uplifting 
rents,  and  applying  the  same  in  payment  of  the  annual  burdens  and 
charges  affecting  the  estate.     In  the  case  of  Sym,^  Lord  Mackenzie  said 
he  did  not  decide  that  trustees  may  not  employ  a  factor  in  the  widest 
sense,  if  they  do  their  duty  in  respect  to  the  factor ;  and  in  the  case  of 
Thomson^  the  duties  of  the  trustees  were  held  to  render  the  appointment 
of  a  factor  unavoidable,  and  an  act  of  ordinary  administration.b 

Trustees  have  also  power,  without  express  authority' in  the  trust- 
deed,  to  name  law-agents  for  managing  the  business  of  the  trustb  The 
trustees  under  a  marriage-contract  trust,  who  were  two  in  number,  and 
both  membeis  of  the  legal  profession  in  Edinbuigh,  employed  a  third 

^  Cocliraiie  v.  Black,  1  Feb.  1855,  17  D. 
322.  The  same  principle  was  followed  in 
Laird  v.  Laird,  26  June  1855,  17  D.  984. 

s  Menzies,  p.  719. 

s  Fulton  V.  M«Alister,  15  Feb.  1831,  9 
Sh.  442. 


«  Sym,  eta  v.  Charles,  13  May  1830,  8 
Sh.741. 

s  Thomson  v.  Ga&ipbeU,  16  Feb.  1838» 
16  Sh.  560. 


'  be  thought  necessary,  authorise  the  trustees  under  any  trust-deed  to  apply  the  whole 
'  or  any  part  of  trust  funds  which  they  are  empowered  or  directed  by  the  trust^eed  to 
'  invest  in  the  purchase  of  heritable  property  to  the  payment  or  redemption  of  sny 
'  debt  or  burden  affecting  heritable  property  which  may  be  destined  to  the  same  series 
*  of  heirs,  and  subject  to  the  same  conditions  as  are  by  the  trust-deed  made  applicable 
'  to  the  heritable  property  directed  to  be  purchased  ;  proTided  always  that  such  appli- 
'  cation  shall  not  be  inconsistent  with  the  other  provisions  of  the  trust-deed.' 

^  It  was  so  found  in  Thomson's  Trustees  v,  Muir  (13  Dec.  1867,  6  Macph.  145)  u 
regards  important  claims.  But  trustees  have  now  power  to  refer,  provided  such  power 
is  not  at  variance  with  the  terms  or  purposes  of  the  trust — Sect.  2  of  the  Trusts  Act 

b  Section  2  of  the  Trusts  Act  of  1867  gives  power  to  trustees  'to  appoint  f acton 
and  law-agents,  and  to  pay  them  a  suitable  remuneration,'  provided  such  power  is  not 
at  variance  with  the  terms  or  purposes  of  the  trust. 
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partj  as  law-agent  for  conducting  the  affairs  of  the  trust     The  bene-  trust-dibposi- 
fidaries  objected  to  pay  the  law-agent's  account  for  business,  alleging  ^^^ijij^^. 
that,  as  a  general  rule  applicable  to  all  trusts,  trustees  were  bound  to  po,^^^ 
transact  the  ordinary  business  of  the  trust  personally  and  gratuitously,  appoint  law- 
eicept  when  the  trust  is  engaged  in  litigation.    The  Lord  Ordinary 
(Ardmillan)  declined  to  'give  effect  to  this  plea,  so  broadly  stated/    His 
Loidship  says, '  There  is  no  authority  for  it  in  the  law  of  Scotland,  and 
there  is  a  well-nnderstood  and  established  practice  to  the  contrary.'    He 
thought  the  appointment  of  an  agent  was  not  an  improper  step  in  the 
ciicnmstances,  and  sustained  his  account ;  and  the  Court  adhered.^ 

But^  in  general,  trust-deeds  should  confer  express  power  to  name 
iactois,  cashiers,  and  agents,  and  should  point  out  to  what  extent  the 
bctoTS  can  be  authorised  by  the  trustees  to  act  for  them.  The  deed 
should  also  expressly  authorise  the  trustees  to  give  the  factor,  or  cashier, 
or  agent,  a  reasonable  remuneration  for  his  trouble,  and  leave  to  the 
discretion  of  the  trustees  whether  to  require  caution  for  intromissions 
or  not.^  If  it  is  intended  to  give  power  to  name  one  of  the  trustees 
themselves  to  be  factor,  cashier,  or  agent,  the  trust-deed  should  say  so ; 
and  in  that  case  especially  the  deed  should  express  that  the  trustees 
have  power  to  give  remuneration  for  trouble.  I  need  hardly  remind  you 
that,  without  express  power  to  the  trustees  to  name  one  of  themselves 
to  the  office,  a  trustee  acting  as  factor,  cashier,  or  agent,  will  not  be 
allowed  more  than  costs  out  of  pocket,  and  interest  thereon ;  the  interest 
calcdated  from  the  end  of  each  business  year,  on  the  outlay  incurred 
doring  such  year.*  The  rule  on  this  point  is  the  same  in  cases  where 
there  are  several  trustees,  and  in  which  the  appointment  of  a  factor  is 
almost  matter  of  necessity,  and  where  there  is  a  sole  trustee,  or  a 
judicial  factor,  or  a  curator  honisy  who  might  act  for  himself  without  a 
separate  agent*^  But,  if  there  is  power  to  trustees  to  name  one  of  their 
own  number  to  be  factor,  it  is  implied  that  the  trustee  whom  they  name 
Bs  factor  is  to  be  remunerated.^ 

In  trusts  heretofore  it  was  usual,  after  expressing  the  powers  of  the  Claubbs  of 
trustees,  to  introduce  clauses  of  indemnity  to  the  trustees  from  liability  ^SumSes. 
for  one  another,  or  for  omissions,  or  for  anything  beyond  their  own 
personal  acts  and  intromissions,  likewise  exempting  third  parties  from 
concern  with  the  trustees'  actings.    Now,  by  the  Acts  of  1861  and  1863, 
before  cited,  all  trusts  to  which  these  Acts  °  apply  are  held  to  include, 

^Hay  V.  Binny,  19  Feb.  1861,  23  D.  '  Flowerdew's  Trustees,  Petitioners,  22 

SH  Dec.  1854,  17  D.  263  ;  Doaglas  and  Mac- 

'  Lord  Gray  and  others,  12  Nov.  1856,  kenzie  in  Lord  Qray  and  others,  12  Nov. 

19  D.  1 ;  lee  also,  as  to  the  interest,  1856,  19  D.  1. 
^(uwell,  6  March   1850,  22  Scot.  Jur. 

362;  Centner  v.  Mabon,  13  Dec.  1837,  *  Goodsir  v.  Carmthen,  19  June  1858, 

16  SIl  213;  Kapier  v.  BaHonr,  2  June  20  D.  1141. 
IS35, 13  Sh.  853. 


*  See  note  h  on  preceding  page. 

b  See  Aitken  v.  Hunter,  24  May  1871,  9  Macph.  756,  and  cases  cited. 

^  And  the  Trusts  Act  of  1867. 
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Trust-disposi-  <  unless  the  contrary  be  expressed/  a  provision  that  each  '  trustee  shall 

fFIOlf  AND 

8BTTLBXSNT.  '  onlj  bc  Hablo  for  his  own  acts  and  intromissions,  and  shall  not  be 
CuLirmoF  '  liable  for  the  acts  and  intromissions  of  co-trustees,  and  shall  not  be 
iNDBMNiTY       «  Hable  for  omissions.' 

TO  TBU8TBE8. 

The  provision  on  the  above  points  formerly  recommended  was  some- 
what more  detailed,  being  as  follows: — 'Declaring  that  the  trustees 
'  shall  not  be  liable  for  omissions  in  their  management ;  nor  for  ihe 

*  omissions  or  neglects  of  the  feustors,  cashiers,  or  others  appointed  or 
'  employed  by  them ;  nor  for  the  responsibility  of  the  purchasers,  debtors, 
'  factors,  cashiers,  cautioners,  and  others  whom  they  may  intrust,  or 
'  with  whom  they  may  transact ;  nor  for  the  sufficiency  of  the  stocks  or 
'  securities  on  which  they  may  invest  the  funds  of  the  trust ;  nor  for 
'  any  loss  that  may  arise  by  Uieir  holding  and  retaining  the  whole  ot 
'  any  of  the  stock  or  other  investments  which  shall  be  subsisting  at 
'  the  time  of  my  death '  (this  as  the  case  may  require)  ;  '  neither  shall 

'  they  be  liable  singuli  in  solidum,  nor  for  one  another;  but  in  their 
'  whole  transactions  and  management  they  shall  only  be  bound  to  act 
'  honourably,  and  each  of  them  shall  be  accountable  for  his  own  actual 

*  and  personal  intromissions,  and  no  further.'  This  clause  may  now,  in 
some  cases  at  least,  be  omitted  altogether.  How  far  its  provisions^  or 
any  of  them,  are  called  for,  will  depend  on  the  views  of  parties,  and  the 
circumstances  of  each  case.  But,  when  details  are  gone  into,  care 
should  be  taken  to  show  that  the  detailed  provisions  are  without  pre- 
judice to,  but  in  supplement  of,  the  enactments  before  referred  to. 

QuALiFioATioN        ^^  Is  uot  to  bc  uuderstood,  however,  that  the  words  of  the  Acts, 
wwaooCT  ^'  ^^  ^^  *^®  above  clause,  will  receive  their  literal  effect  in  all  circumstances. 

In  particular,  neither  the  Acts,  nor  the  above  nor  any  other  clause, 
will  protect  against  breach  or  transgression  of  positive  orders  contained 
in  the  trust-deed.  This  will  be  illustrated  by  reference  to  one  or  two 
cases.  Thus,  where  trustees,  who  were  directed  to  invest  the  funds  in 
heritable  property  or  bank  securities,  deposited  trust-money  in  bank, 
and  refused  to  comply  with  a  requisition  from  the  beneficiaries  to  invest 
in  the  public  Funds,  they  were  held  personally  bound  to  make  up  loss 
arising  through  non- investment  in  the  Funds.^  Failure  to  observe  an 
order  to  invest  in  heritable  security  was  again  found  to  involve  testa- 
mentary trustees  in  personal  liability.'  Moreover,  when  the  trust 
directed  investment  on  good  heritable  or  personal  security,  and  the 
trustees  invested  in  the  purchase  of  a  redeemable  annuity  on  the  life  of 
an  entaUed  proprietor,  with  relative  policy  of  assurance  on  his  life  for  the 
amount  of  the  purchase-money,  this  investment  was  held  not  in  terms 
of  the  instructions,  and  the  trustees  were  found  personally  liable  for  loss 
arising  upon  it.^    Nor  will  either  the  Acts,  or  any  clause  of  indemnity, 

^  MorriBon  v.  Morrison's  Trnstees,  9  Feb.  Nov.  1860,  13  B.  44. 

1827,  5  Sh.  322.  >  Bon  Accord  Msrme  iDsnnuioe  Com- 

*  Mayne  v,    M'Keand,  4  Jnne   1836,  pany  v.  Souter's  Tmsteefly  11  I>e&  1850^ 

13  Bh.  870 ;  Boss  v.  Allan's  Trustees,  13  13  D.  29& 
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protect  against  gross  negligence,  amounting  to  misconduct.^    In  Seton's  TBusT-DKPoei- 
case,  the  liability  was  enforced  at  the  instance  of  the  beneficiaries.    But  sbttlemkiit. 
the  trustees  may  be  sued  by  a  creditor  of  the  trust-estate,  if  he  suffers  qu^J^tion 
bv  their  fault ;  the  trustees  beins  bound  to  employ  the  funds  which  ow  cladbbs  op 
ame  mto  their  hands,  or  over  which  they  have  the  control,  to  the 
purposes  of  the  trust.^    Moreover,  trustees  assumed  into  a  trust  are 
assumed  into  the  management  of  the  trust  as  a  whole,  and  are  bound  to 
state  in  account  their  predecessors'  as  well  as  their  own  intromissions.^ 
And,  if  duly  and  timeously  made  aware  of  the  particulars,  they  are 
entitled,  and,  I  apprehend,  bound  if  necessary,  to  institute  proceedings 
against  their  co-trustees  on  account  of  irregularities  committed  prior  to 
their  assumption.^ 

It  was  held,  however,  in  the  case  of  a  marriage-contract  trust,  that,  % 

where  tiie  original  trustees  had  died,  and  new  trustees  had  been  named 
by  the  truster,  in  virtue  of  power  reserved  to  him  in  the  contract,  and 
There  the  trustees  were  declared  by  the  contract  not  answerable  the  one 
for  the  other,  nor  for'  involuntary  losses,  liability  did  not  attach  to  the 
new  trustees  for  not  prosecuting  the  truster  himself  for  malversations 
or  defalcations,  of  which,  apparently,  they  had  no  knowledge,  and 
when  it  appeared  that,  even  if  they  had  prosecuted  him,  they  could  not 
have  recovered  from  him.*  Apparently  no  claim  had  been  made  against 
the  representatives  of  the  original  trustees  in  this  case.  The  decision, 
therefore,  does  not  in  any  way  affect  the  question  of  their  liability,  as 
^  as  loss  arose  from  neglect  on  their  part. 

Trostees  will  incur  personal  liability  for  expenses  .occasioned  by 
their  own  wrong-doing ;  when,  for  example,  they  refuse  to  exhibit  the 
trust-deed  to  a  party  having  an  interest  in  it.  The  expense  of  com- 
pelling production  will  fall  on  the  trustees  themselves.^  Also  when 
they  act  in  mold  fide;  for  example,  when  they  are  pursuers  in  a  lawsuit, 
&&d  lose  the  case  with  expenses,  it  is  no  defence  against  the  claim  for 
expenses  by  the  defenders,  whom  they  have  brought  into  Court,  that 
fteyhave  no  trust-funds;^ — also  when  they  defend  in  an  action  of 
damages,  brought  by  a  third  party  against  their  constituent,  who,  as 
they  might  see  from  perusing  the  correspondence  in  the  case,  had  no 
good  ground  of  defence.®  They  will  also,  as  a  general  rule,  be  liable  for 
loss  if  they  pay  debts  due  by  the  testator,  or  legacies  bequeathed  by 
1^  to  the  wrong  party,  or  to  a  party  professing  to  have  power,  but 
who  has  not  power,  to  receive  and  discharge  the  debt  or  legacy .* 


*  Seton  V.  DawMQ,  18  Dee.  1S41,  4  D. 

310, 

^Thomaon  v.  M*Laclilan's  Trustees, 
^  June  1829,  7  Sh.  787. 

'  SonmemUe's  Trustees  v,  Wemess^ 
8I>ecl854,17D.  161. 

*  Ron's  esse,  before  cited. 

/Scott  V,   Gray,    26    Nov.    1862,   1 
iUcph.  67. 
'  Dickwn  v.  Booar's  Trustees,  20  Not. 
VOL  II. 


1829,  8  Sh.  99;  Nicol  v.  Cameron,  19 
June  1829,  7  Sh.  777. 

^  Robertson  v.  Morrison  and  others, 
4  Dec.  1823,  2  Sh.  553. 

s  Kay  V.  Wilson's  Trustees,  6  March 
1850,  12  D.  845. 

>  Macpherson  v.  Tytler,  19  Jan.  1850, 
12  D.  486 ;  M*Farlane  v.  Donaldson,  12 
May  1835,  13  Sh.  725. 
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Tbust-dibfosi- 

TION  AND 
IRTTLSMENT. 

LlABTLZTT  rOB 
FACTORS. 


For  nreum- 

OIINOT  ov 
BBCURITIBS. 


FORIWTRO- 
MI8SI0NB. 


In  the  detailed  clause  of  exemption  before  given,  the  trustees  are 
expressly  declared  not  liable  for  their  factors,  cashiers,  or  agents,  farther 
than  that  they  be  habit  and  repute  responsible  at  the  time  of  their 
appointment.  This  may  be  a  very  important  clause..  Effect  has  been 
given  to  it  even  -where  there  had  been  great  negligence  on  the  part  of 
the  trusteea^  In  the  cases  referred  to,  the  trustees  had  express  power 
to  name  factors,  with  a  relative  clause  of  indemnity.  In  Syxn's  case, 
before  cited,  there  was  neither  power  to  name  factors  nor  clause  declar- 
ing the  trustees  liable  only  for  intromissions.  On  the  contrary,  the 
trustees  had  a  legacy  left  them  as  a  token  of  regard,  and  in  remimera- 
tion  for  trouble.  In  these  circumstances,  a  trustee  who  named  his 
co-trustee  factor,  and  totally  failed  to  check  or  control  his  admixiistra- 
tion,  was  found  liable  for  loss  arising  through  the  factor's  insolvency. 

Again,  we  have  a  case  in  which  trustees,  who  were  declared  exempted 
from  liability  for  omissions  and  sufficiency  of  securities,  and  were  autho- 
rised to  lend  the  trust-funds  on  heritable  or  good  personal  security,  lent 
money  to  one  of  their  own  number  on  a  security  partly  heritable,  partly 
personal,  and  which  proved  deficient  because  of  prior  incumbrances. 
These  might  have  been  discovered  on  a  search  of  the  records ;  but  no 
search  was  made.    The  trustees  had  employed  duly  qualified  agents  to 
transact  the  securities ;  and  the  liability  for  the  loss  was  held  to  fall  on 
the  agents,  not  on  the  trustees.^    After  the  recent  decision,'  in  which 
the  Court  held  that  trustees  ought  not,  under  any  circumstances,  to  lend 
trust-funds  to  one  of  their  own  number,  it  is  probable  that  such  a 
decision  as  that  in  Graham's  case  wUl  not  be  repeated,  so  far  as  regards 
trustee&    Agents  who  faU  in  their  duty,  as  in  that  case,  will  no  doubt 
be  liable  for  the  consequent  loss;   but  the  trustees  themselves  will 
probably  be  held  liable,  unless  they  have  special  ground  of  exemption. 

The  detailed  clause  next  declares  the  trustees  not  liable  in  solidum^ 
or  for  one  another ;  but  that  each  should  only  be  bound  to  act  honourably, 
and  to  account  for  his  own  actual  and  personal  intromissions,  and  no 
further.  All  this  appears  to  be  covered  by  the  statutory  provision  before 
quoted.  At  Common  Law,  trustees  who  had  do  such  exemption  were 
liable  for  one  another.^  And  though  the  responsibility  was  only  for 
intromissions,  it  was  not  absolutely  necessary  to  infer  Uability  that  the 
trustees  should  actually  touch  the  money.  Where  trustees  jointly  signed 
receipts  or  other  writs  requisite  for  uplifting  money,  they  were  found 
liable  equally  as  if  they  had  actually  received  the  money.'  The  liability 
of  an  intromitter  was  incurred  also  by  a  trustee  who  concurred  in  sign- 
ing the  discharge  of  a  heritable  security  on  ;which  trust-funds  were 


^  See  Dalrymple  v.  Murray  and  others, 
4  Aug.  1784,  M.  3534;  and  Ainslie,  etc., 
V.  Hender8on*B  Tnutees,  6  Feb.  1835,  13 
Sh.  417. 

'  Graham  v.  Hunter*!  Trustees,  4 
March  1831,  9  Sh.  543. 

'  See  aupra^  p.  963. 


«  MH:iymont  v.  Hughes,  14  FeK  IS27, 
5  Sh.  346;  Kennedy  v.  Wightman,  28 
June  1827,  5  Sh.  852. 

&  Blain  v.  Paterson,  28  Jan.  1836,  14 
Sh.  361  ;  Moffat  v,  Robertson,  31  Jan. 
1834^  12  Sh.  369. 
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iDT^ted,  and  in  lending  the  money  to  a  co-trustee  on  personal  security.^  tbust-dibfosi- 

TION  AND 
SSITLEMENT. 


It  does  not  appear  that  the  law,  as  laid  down  in  these  cases  (Blain,  "°^  ^^° 


Mofikt,  and  Gray),  is  altered  by  the  recent  Acts.  In  Moffat's  case,  Lord 
Corehoxise  treats  the  lending  of  trust  funds  to  a  trustee,  and  allowing  a 
tnistee  to  retain  in  his  hands  money  lent  to  him  by  the  truster,  as  acts 
exactly  equivalent  to  each  other.  And  I  apprehend  that,  when  a  trustee 
is  owing  money  to  the  testator  at  the  time  of  his  death,  his  co- trustees 
should  require  payment  without  loss  of  time  after  the  commencement 
cf  the  trust.  * 

The  trust-disposition  will  contain  a  nomination  of  the  trustees  to  be  Nohination  of 
eiecutoTs  of  the  testator ;  and,  when  granted  by  a  father  for  behoof  of  u^^^^.^  ^ 
minor  children,  it  is  usual  to  name  the  trustees,  or  some  of  them,  tutors 
and  curators  to  the  children*  It  is  not  uncommoui  also,  to  name  the 
trustees  to  be  tutors  and  curators  to  minor  beneficiaries,  to  the  extent 
cf  their  interest  under  the  trust,  although  the  testator  is  not  their  father. 
When  the  trustees  are  named  tutors  and  curators  of  minor  children,  the  Tutors  and 

•  •  t*  .      0DRAT0B8, 

trust-deed  onght  to  contain  express  exemption  from  separate  responsi- 
bilitj  tfi  soltdum,  because  the  recent  Acts  extend  only  to  trustees,  and 
tutois  and  curators  when  not  exempt  are  liable  in  soltdum}  I  may 
ootice  that,  in  Moffat's  case,  the  question  was  raised  whether  any  but 
the  &tber  can  exempt  tutors  and  curators  from  joint  and  several  liability 
for  their  actings  in  that  capacity.  No  doubt  the  power  to  exempt  is 
giTen  by  Statute  to  fathers  only.^  But  persons  named  as  tutors  and 
curators  by  third  parties,  quoad  particular  bequests  or  estate  made  or 
conveyed  by  such  parties  themselves,  are  more  trustees  than  proper 
tutors  and  curators ;  and,  viewing  them  as  trustees,  there  can  be  no 
donbt  of  the  power  of  the  testator  to  exempt  them.  They  ought  to  have 
a  special  clause  of  exemption,  however ;  as  it  may  be  doubted  whether 
they  come  within  the  provisions  of  the  late  Acts. 

It  is  not  now  necessary  to  insert  in  the  trust-deed,  even  if  it  contains  Bxxcutiyi 
a  special  conveyance,  or  in  the  special  disposition  and  settlement,  an  °^^"**" 
obligation  to  infefb,  or  specification  of  the  manner  of  holding ;  or,  in  the 
c^  of  feudal  subjects,  a  precept  of  sasine ;  or,  in  the  case  of  burgage 
subjects,  a  procuratory  of  resignation.  In  the  case  of  feudal  subjects, 
the  deed  will  contain  procuratory  of  resignatioiub  And  trust-deeds,  and 
dispositions  and  settlements,  whether  general  or  special,  or  both,  will 
contain  assignation  to  writs,  reservation  of  the  testator's  liferent,  and 
power  to  revoke  or  alter  at  pleasure,  and  a  clause  dispensing  with  the 

^Gray  v.  Kennedy  and  Fergussona,  decided  in  1819 — not  reported,  bat  noticed  by 
Lord  Hoocieiff  in  M'MiUan  v.  Armstrong,  6  Dec  1848,  11  D.  209. 
'  Enkine,  i.  7.  20. 

*A  father  cannot  delegate  to  a  third  party  his  power  to  appoint  tntors  and 
^^'^'ston ;  and  hence,  where  a  father  oonferreid  on  his  trastees  a  power  to  assume  new 
^f^teei,  and  appointed  his  trustees  *  named  or  to  be  named  or  assumed,  and  the 
'  snrriTors  and  surrivor  of  them,*  tutors  to  his  pupil  children,  the  appointment,  to  be 
^ton,  of  certain  persons  who  had  been  assumed  as  trustees  was  held  to  be  inyalid-- 
Walker  V.  Stronach,  21  Noyember  1874,  2  R.  120. 

^  How  uimeoeasary— See  stipra,  p.  693,  note. 
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delivery  and  declaring  the  deed,  though  found  in  the  testator's  repositories 
undelivered  at  lus  death,  to  be  equally  valid  as  if  delivered.  These 
clauses  ought  to  be  inserted  as  matter  of  course. 


RBVOOATION 
OF  PRIOR 
SSTTLEMINTS. 


Mutual 

SBTTLEliniT. 


A  BPB0IB8  0F 
CONTRACT. 


Testaments,  dispositions  and  settlements,  and  trust-deeds  frequently 
contain  an  express  clause  of  revocation  of  all  prior  deeds  of  settlement 
generally,  or  of  some  particular  prior  deed.  And,  if  the  prior  deed  be 
manifestly  of  a  testamentary  character,  the  power  to  revoke  and  alter  it 
can  be  exercised  at  any  time  whilst  the  testator  is  of  sound  mind ;  sup- 
posing always  that  it  is  not  a  mutual  deed  by  two  or  more  parties,  the 
rules  as  to  which  class  of  deeds  are  peculiar.  Indeed,  the  right  of 
revocation  of  a  simple  testament  cannot  be  renounced  or  given  up.^ 
Moreover,  the  declaration  inserted  in  a  deed,  that  the  same  is  delivered 
and  irrevocable,  will  not  be  accepted  as  proving  that  it  is  so,  when  &ct8 
and  circumstances  show  that  it  was  not  so  regarded  or  dealt  with  by 
the  parties.    The  facts  will  contradict  and  ovemile  the  words.^ 

The  case  of  a  mutual  settlement  or  testamentary  deed  by  two  or 
more  parties  is  exceptional  as  regards  the  power  of  revocation.  Lord 
Fullerton  says,  'A  mutual  will  has  this  consequence,  that  it  is  not 
'  merely  a  declaration  of  intention,  but  an  obligation  not  to  revoke. 
'  Thus  far,  a  mutual  will  is  a  sort  of  contract/  ^  It  is.  usual  to  insert  in 
such  deeds  power  to  both  or  all  the  parties  to  revoke,  by  a  joint  writing ; 
and,  the  deed  being  testamentary,  such  power  would  clearly  exist 
whether  expressed  or  not.  But,  as  soon  as  the  deed  is  executed  and 
complete,  it  becomes  irrevocable  by  any  one  of  the  parties  separately, 
even  as  to  estate  conveyed  exclusively  by  such  party ;  and  on  the  death 
of  one  of  them  it  is  irrevocable  by  the  others,  as  far  as  regards  third 
parties  interested.^    But,  although  in  a  mutual  deed  of  settlement  by  a 


1  DoQgall's  Tnutees  v.  Dougall,  25 
Feb.  1789,  M.  15,949  ;  Trotter  v.  Trotter, 
1  Dec.  1842,  5  D.  224. 

^  Ramoay  v.  Cowan,  II  July  1833,  11 
Sh.  967. 

s  McMillan  v.  McMillan,  28  Nov.  1850, 


13  D.  187 ;  see  also  Hogg  v.  CampbeU 
and  others,  18  March  1863,  1  Macph. 
647.  Here  it  waa  obseryed  that  a  mutaal 
settlement,  though  testamentary  gvoad 
the  beneficiaries,  is  pactional  quoad  the 
granters. 


*  That  is  to  say,  third  parties  who  are  intended  by  the  granters  to  share  in  the 
benefit  of  their  mutoal  contract.  It  is  revocable  as  regards  tiie  gratuitoos  regnlatioD 
of  the  snnriVor's  own  succession — ^Lang  v.  Brown,  24  May  1867,  5  Macph.  789 ;  see 
also  Davidson  and  others,  27  May  1870,  8  Macph.  807,  and  Craich*s  Trustees  v. 
Mackie,  24  June  1870,  8  Macph.  898;  Traquair  v.  Martin,  1  November  1872,  11 
Macph.  22 ;  Qrseme  v.  GraBme's  Trustees,  16  July  1869,  7  Macph.  1062 ;  MitcheU 
r.  Mitchell's  Trustees,  5  June  1877,  4  R.  800. 

It  was  found  that  there  was  no  mutuality  of  settlement  in  a  case  where — a  title  to 
certain  subjects  having  been  taken  by  a  husband  to  himself  and  his  wife  in  conjunct 
fee  and  liferent  for  her  liferent  use  allenarly,  and  to  himself  in  fee — ^the  husband  and 
wife  afterwards  joined  in  conveying  the  subjects  to  two  daughters  in  liferent  and  their 
heirs  in  fee,  reserving  power  to  themselves  at  any  period  during  their  joint  lives  to 
alter ;  and  it  was  held  that  the  husband  had  full  power  to  alter  after  his  wife*s  death — 
Stiven  v.  Brown's  Trustees,  10  January  1873,  11  Macph.  262. 

The  Lord  President  observed,  '  It  is  obvious  that  if  only  one  of  two  parties  to  a 
'  mutual  disposition  of  this  sort  is  in  right  of  the  property  disponed,  the  fact  of  the 
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bosband  and  wife,  they  conyej  to  trnstees  all  that  may  belong 
to  them  at  the  time  of  their  respective  deaths,  the  surviving  spouse 
13  entitled,  in  opposition  to  the  literal  meaning  of  these  words,  to 
dispose  at  pleasure  of  money  or  effects  paid  over  or  delivered  to  him 
or  her  in  terms  of  the  mutual  deed,  and  also  of  the  savings  arising 
theieon  dnring  the  period  of  survivance.  The  deed  is  to  be  construed 
as  a  whole,  and  according  to  the  true  meaning  of  the  parties  as  therein 
expressed.^  Such  cases  are  always  circumstantial ;  but  it  is  desirable 
that  the  deeds  should  be  expressed  so  as  to  avoid  such  questions  as 
th&t  which  occurred  in  Nimmo's  case. 

On  the  principle  which  regulates  the  mode  of  authenticating  deeds  Revocation  bt 
conveying  heritage  in  Scotland,  it  was  formerly  held  that  a  mortis  causd  '°*"°^  ^*™- 
conveyance  of  lands  so  executed  could  not  be  revoked  by  a  deed 
executed  out  of  Scotland,  and  agreeably  to  the  law  of  the  place  of 
execution,  but  not  authenticated  with  the  solemnities  necessary  in  the 
case  of  deeds  conveying  Scotch  heritage.  We  have  now  the  opinion  of 
seven  against  six  of  the  Judges  of  the  Court  of  Session,  in  a  case  sub- 
mitted to  the  whole  Court,  that  a  trust-disposition  and  deed  of  settle- 
ment executed  in  Scotland  might  be  validly  revoked,  even  as  regarded 
heritage  in  Scotland,  by  a  will  executed  in  England  in  the  English 
form.^  But  this  case  was  not  appealed;  and,  looking  to  the  strong 
views  expressed  by  the  minority  of  the  Court  here,  the  point  can  hardly 
be  held  as  conclusively  settled.* 

The  revocation,  when  competent,  may  be  accomplished  by  an  express 
danse,  either  general  or  special.  But  in  either  case  the  testator's 
intention  to  revoke,  as  applicable  to  or  comprehensive  of  the  prior 
deed,  must  be  distinctly  shown.  In  Leith's  case,  the  revocation,  which 
^as  contained  in  a  will  in  the  English  form,  was  of  *  all  former  wills, 
codicils,  and  testamentary  dispositions;'  and  these  terms  were  con- 
sidered not  sufficiently  ample  or  distinct  to  reach  an  antecedent  Scotch 
trnst-disposition  of  heritage. 

The  testator  can  accomplish  revocation  by  destrojring  or  cancelling  bt  dbstrotino 
the  deed  equally  as  by  an  express  clause  of  revocation.*  h    And  you  will  ®"  oancbluno. 

>  Nimmo'i  Tnutees  v.  Hogg's  Tnistees,  812,  and  Richmond's  Trnstees  v.  Winton, 

24  Jan.  1840,  2  D.  458.  25  Nov.  1864,  3  Macph.  95. 

*  Leith's  Trnstees  v.  Leith,  6  Jnne  1848, 

10  D.  1137 ;  but  see  Pnrvis'  Trnstees  v.  »  Pinlay  v.  Birkmire,  29  July  1779,  M. 

PtaiTis*  Execntors,  23  March  1861,  23  D.  3188. 


'  other  having  concnrred  in  the  disposition  wiU  not  give  that  party  any  right  to  the 
'  Babject  unless  there  be  words  of  contract  in  the  deed,  by  which  snch  a  right  is 
*  properly  and  indefeasibly  created.  In  this  deed  there  are  no  words  expressive  of 
'  such  a  contract  as  would  disable  the  real  proprietor  from  exercising  aU  his  rights  over 
'  these  subjects.  Nothing  of  that  sort  appears  except  that  the  names  of  the  spouses 
'  we  conjoined  in  the  disposition.'  See  also  MelviUe  v.  Melville's  Tnistees,  15  July 
1«79,  6  R.  1286. 

^  Such  revocation  wiU  now  no  doubt  be  sufficient  under  section  20  of  the  Act  of 
1W8,  31  k  32  Vict.  cap.  101. 

^  A  testator,  with  the  view  of  substituting  new  provisions  to  his  grandchildren  for 
fW  previously  granted  by  him,  having  deleted  the  clauses  of  his  settlement  contain- 
"^  the  previous  provisions,  and  written,  but  omitted  to  sign  a  codicil  containing  the 
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recollect  that  when  the  deed  has  been  authenticated  by  sealing  as  well 
as  subscription,  and  in  its  testing-clause  expressly  bears  to  have  been 
so,  it  has  been  held  that  cutting  off  the  seal  will  operate  cancellatioa  or 
revocation,  though  the  subscription  remains  entire.^ 

Another  proceeding,  which  is  equivalent  to  revocation,  is  to  execute 
a  subsequent  testament  or  disposition  containing  the  same  subject  with 
that  in  some  former  deed,  in  whole  or  in  part    In  such  circumstances, 
the  deed  last  in  date,  although  it  contains  no  express  revocation,  super- 
sedes all  that  go  before  it,  so  far  as  the  prior  deeds  are  inconsistent  with 
or  cannot  stand  along  with  it.     Thus,  if  the  testator,  mortis  causd,  convey 
the  same  estate  first  in  1860  to  A.  B.,  subject  to  the  power  of  revocation 
or  alteration,  and  afterwards  in  1864  to  0.  D.,  the  estate  on  the  testator's 
death  will  fall  to  C.  D.,  and  the  first  deed  will  be  rendered  nugatory, 
or  at  least  subordinate.'     But  where  successive  testamentary  writings 
are  executed,  and  especially  where  some  of  these  are  without  the  aid 
of  a  professional  adviser,  questions  of  great  difficulty  often  arise  as  to 
the  intention  of  the  testator,  and  whether  or  not,  or  how  far,  the  earlier 
deeds,  or  one  or  more  of  them,  are  superseded  by  those  of  later  date.^ 

There  can  be  no  doubt  that,  however  convenient  and  desirable  it 
may  be  to  have  the  will  of  a  testator  in  one  or  in  few  deeds,  it  may  be 
competently  expressed  in  any  number  of  writings.  The  rule  on  this 
subject  is  thus  stated  by  Lord  Moncreiff  in  the  case  of  Grants  to  be 
immediately  cited :  '  I  have  always  understood  it  to  be  a  principle  in  the 
'  law  of  Scotland,  that  where  a  party  deceased  has  left  various  writings, 

*  probative  in  themselves,  for  disposing  of  his  or  her  property  preserved 
'  in  the  testatoi^s  custody,  they  are  to  be  understood  as  constituting  one 

*  settlement,  in  so  far  as  they  have  not  been  revoked,  and  are  not 
'  inconsistent  with  one  another.  And  I  concur  in  the  statement  quoted 
'  from  the  work  of  Mr.  Williams '  (an  English  writer  on  the  Law  of 
Executors,  L  116), '  that  *'  a  posterior  will  does  not  work  a  total  revoca- 
'  tion  of  a  prior  one,  unless  the  latter  expressly  revoke  the  former,  or  the 
'  two  be  incapable  of  standing  together;"  and  that,  though  a  man  cannot 
'  die  with  two  testaments,  yet  any  number  of  instruments,  whatever  be 

*  their  relative  date,  or  in  whatever  form  they  may  be,  so  as  they  be  all 


^  Naamyth  v.  Hare  and  otben,  27  July 
1S21,  1  Sh.  App.  65,  tupra,  p.  87. 
>  Rowan  vi  Alexander,  22  Not.  1775, 


5  Br.  Sap.  423,  1  Ross's  L.  C.  653 ;  Roi- 
barghe  v.  Wanchope,  29  May  1820,  2 
Bligh's  App.  619,  and  1  Ross's  L.  a  659. 


new  provisions,  it  was  held  by  Lord  Shand  (Ordinary)  that  the  codicil,  being  unsigned, 
was  invalid;  and  that»  as  the  act  of  deletion  and  the  writing  of  the  codicil  were 
together  intended  to  operate  as  a  partial  revocation  of  the  settlement,  they  most  be 
regarded  as  one  continuous  act  for  that  object ;  and  that,  as  the  testator  had  failed  to 
complete  the  act  by  making  an  effectual  codicil,  the  act  as  a  whole  had  failed,  and  the 
deleted  clauses  must  receive  effect  as  originaUy  written.  This  judgment  was  acquiesced 
in — Parker  v.  Matheson  and  others,  9  March  1S76,  13  Scot.  L,  &  405w  See  also,  on 
this  subject,  Williams  on  Executors  (1st  edit.),  voL  L  p.  140. 

*  If  the  later  deed  be  invalid  and  inoperative  as  a  conveyance,  the  earlier  deed  will 
not  be  held  to  be  revoked  by  implication — ^Kirkpatrick's  Trustees  v.  Kirkpatrick,  23 
June  1874,  1  R.  (H.  L.)  37. 
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'  oontaining  the  last  will  of  the  deceased ;  and  further,  that  though  one  ^^  ^^'^" 


'  may  be  partially  inconsistent  with  another,  the  latter  instrument  will 

*  onlj  revoke  the  former  as  to  those  parts  where  they  are  inconsistent/ 
There  can  be  no  doubt,  therefore,  that,  as  a  general  rule,  it  is  competent 
to  make  a  will  in  several  writings.  As  formerly  observed,  questions 
i^lating  to  wills  are  to  be  decided  by  looking  to  the  whole  contents  of 
the  several  testamentary  documents  left  by  the  deceased,  with  a  view  to 
discover  what  is  his  intention ;  and  this  rule  holds  in  questions  as  to  the 
rerocation  of  prior  deeds,  as  well  as  on  other  points. 

Much  difficulty  frequently  arises  in  applying  the  rule.  You  will 
find  this  folly  illustrated  in  the  case  of  Grant,^  in  the  special  circum- 
stances of  which  the  Court  held  certain  deeds  as  superseding  others 
previously  executed,  though  the  latter  were  not  expressly  revoked.  But 
the  House  of  Lords  held  that  there  was  no  revocation,  and  that  the 
vritisgs  (collectively)  formed  and  were  to  be  considered  and  taken  as 

*  the  will  of  the  deceased.'  Lord  Truro  laid  it  down  as  the  rule  that  'if 
'  Ton  can  execute  the  whole  of  the  papers  as  one  testament,  you  are 
'  bound  to  do  so.'  His  Lordship  also  made  the  following  observation  as 
to  the  duty  of  professional  men  in  cases  such  as  we  are  considering: — 
'  It  is  perfectly  well  known  to  every  professional  man,  that,  when  called 
'  in  to  prepare  a  will,  his  duty  is  to  ascertain  if  there  be  any  former 
'testamentary  paper;  and,  if  there  be,  he  is  to  take  the  testator's 
'  iostnictions  whether  he  intends  to  revoke  it  or  to  make  the  new  will 

*  subsidiary  or  additional.'^ 

It  was  at  one  time  questioned  whether  the  voluntary  revocation  of  a  Rkvooatiok 
testamentary  deed  rendered  the  deed  revoked  void  and  null  for  ever 
afterwards ;  but  it  is  now  settled  that  in  general,  if  the  first  deed  has 
not  actually  been  destroyed,  it  can  be  revived  or  set  up  by  revoking  the 
levocation  of  it  The  principle  of  intention  is  again  the  test  on  which 
the  decisions  are  founded.  Thus,  where  a  trust-deed,  which  was  the 
Wt  of  several  settlements,  contained  a  revocation  of  all  former  wills  and 
settlements,  and  was  itself  destroyed  by  the  testator's  directions,  the 
revocation  embo^ed  in  it  was  held  to  be  destroyed  along  with  the  deed 
itself,  and  a  previous  will  was  thereby  revived,*  And  the  revocation 
of  the  last  will  was  held  to  revive  a  previous  will  existing  and  not 
destroyed.* 

The  bankruptcy  and  sequestration  of  the  testator  likewise  operate  Revocation  by 

SKQUE8TRA' 

Teyocation  of  mortis  causd  conveyances.     But  if  the  bankrupt  settles  by  tion. 
composition,  and  is  reinstated  in  what  is  contained  in  the  mortis  causd 
conveyance,  the  revocation  arising  from  his  bankruptcy  and  sequestra- 

*  Onnt  V.  Stoddart,  etc.,  27  Feb.  1849,  *  Howden  v.  Howden,  8  July  1815,  F.  C. 

llB.860;reTen€d28Janel852, 1  Macq.  *  DoTe  v.  Smith  and  othen,  31  May 

^PP- 163.  1827,  6  Sh.  734. 

*  See  OgilTie'i  Trasteei  and  othen,  25  Jane  1870, 8  Macpk.  427. 
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tion  would  appear  to  be  overrulecL    The  conyeyanoe  would  apparently 
be  entitled  to  effect  upon  the  testator's  death. 

Particular  caution  is  necessary  as  regards  the  express  revocaidoD  of 
prior  settlements  of  heritable  estate,  unless  the  final  deed  happens  to  be 
simply  in  favour  of  the  testator's  heir-at-law.    By  the  law  of  Scotland, 
testamentary  deeds  which  convey  or  burden  heritage  in  prejudice  of  the 
heir  in  such  heritage,  or  which  operate  even  indirectly  to  create  burdens 
or  charges  upon  the  heir,  are  reducible  if  granted  by  the  testator  on 
deathbed.^     But  the  right  of  reduction  on  the  above  ground  belongs 
exclusively  to  the  heir,  or  those  to  whom  he  assigns  it;  and  if  (before 
assigning)  he  waives  his  right,  no  one  else  can  sue  reduction  on  that 
ground.    Moreover,  if  the  heir  has  no  interest  to  prosecute  the  reduction, 
he  cannot  challenge  the  deed,  which,  in  such  circumstances,  is  not  to 
his  prejudice.     If,  therefore,  a  deed  of  settlement,  excluding  the  heir, 
has  been  executed  by  the  deceased,  and  is  firee  of  all  liability  to  question 
on  the  head  of  deathbed,  a  subsequent  deed  of  settlement,  though  in 
favour  of  a  stranger,  or  some  one  other  than  the  heir,  will  be  free  of 
challenge  on  the  ground  of  deathbed,  though  undoubtedly  execnted  on 
deathbed ;  because  (the  heir  being  excluded  by  the  prior  deed)  it  is  no 
matter  to  him  whether  the  subsequent  deed  stands  or  falls,  and  no  one 
else  can  raise  a  challenge  on  the  head  of  deathbed.'^     The  subsequent 
deed  is  thus  protected  by  reason  of  the  execution  of  the  prior  deed. 
But,  as  we  have  seen,  when  successive  settlements  are  executed  appli- 
cable to  the  same  estate,  or  at  least  inconsistent  with  each  other,  the 
last  in  date  supersedes  the  first.    In  such  cases,  therefore,  the  last  deed 
is  equivalent  to  revocation  of  the  first,  and  becomes  entitled  to  effect 
without  express  revocation  of  the  prior  deeds. 

Express  revocation  of  a  testamentary  deed,  however  (not  being  a 
deed  by  two  parties  mutually),  may  be  validly  executed  at  any  time 
wliilst  the  party  is  of  sound  mind.  Bevocation  on  deathbed  is  free  of 
aU  challenge ;  and,  supposing  the  deathbed  deed  to  contain  an  express 
revocation  of  the  prior  deed,  the  result  would  be : — ^that  the  prior  deed, 
being  revoked,  would  be  made  inoperative,  and  in  fact  a  nonentity,  by 
the  revocation ;  and,  at  the  same  time,  the  last  deed  itself,  so  far  as 
containing  a  conveyance  to  the  prejudice  of  the  heir,  being  executed  on 
deathbed,  would  be  reducible  by  the  heir  on  the  ground  of  deathbed.^ 
The  last  deed  would  stand,  so  far  as  regards  the  revocation,  which 
operates  in  favour  of  the  heir ;  but  so  far  as  it  contained  a  conveyance 
in  favour  of  a  third  party,  it  would  be  open  to  challenge,  at  the  instance 
of  the  heir,  as  being  executed  on  deathbed.^  The  effect  of  the  express 
revocation,  therefore,  in  such  circumstances  would  be  to  destroy  the 
very  deed  which  the  testator  was  executing,  by  cutting  down  the  prior 


Deathbed 

challenqe 

abolished. 


^  The  Act  34  &  35  Vict.,  cap.  81,  provides  '  that  no  deed,  instmment,  or  writing 
*  made  by  any  person  who  shall  die  after  the  passing  of  this  Act  (iSth  Angast  1871) 
'  shall  be  liable  to  challenge  or  redaction  ex  eapUe  lectV 
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deed,  which  alone  warded  ofif  the  challenge  of  the  heir-at-law  from  the  Dxathbxd 

latter  and  deathbed  deed ;  whereas,  if  he  did  not  expressly  revoke  the  *"^^^'^°^- 

prior  deed,  the  challenge  of  the  heir  would  be  barred,  and  the  deathbed 

deed  wonid  stand.^     So  far,  therefore,  as  we  are  dealing  with  heritage 

odIj,  the  practical  lesson  in  such  circumstances  is  not  to  introduce  the 

express  rerocation  of  prior  deeds  in  the  last  deed,  but  to  leave  that  deed 

tosapersede  the  prior  deeds.     But  if  the  estate  is  moveable,  or  if  the 

deed  last  in  date  i3  in  favour  of  the  heir  himself,  the  objection  to  express 

lerocation  of  prior  deeds  does  not  arisa      And,  whether  as  regards  Should  be 

moveable  or  heritable  estate,  if  the  last  does  not  wholly  supersede  the  ^^^"''*^' 

former  deeds,  as  well  as  in  some  other  cases,  a  qualified  revocation  of 

the  former  may  be  expedient  or  necessary.    For  example,  if  the  testator 

has  been  granting  deeds  of  legacies,  which  the  second  or  any  subsequent 

deed  is  intended  to  supersede,  there  would  be  danger  of  both  deeds 

receiving  effect,  and  of  double  legacies  becoming  exigible,  supposing  no 

provision  were  made  to  the  contrary.     To  prevent  this  result,  there 

ought  to  be  a  conditional  revocation  of  the  prior  deeds,  whereby,  in 

viriae  of  the  testator^s  reserved  powers,  he  declares  those  deeds  revoked, 

if  the  last  deed  shall  stand  good  and  shall  receive  effect,  otherwise  the 

prior  deeds  to  stand  good  and  receive  effect.     By  that  course  the  heir's 

right  of  challenge  will  be  excluded,  as  far  as  his  interest  to  challenge 

was  taken  away  by  the  prior  deeds,  and  the  risk  of  double  legacies  will 

be  avoided.^ 

We  have  seen  that,  in  general,  when  the  first  deed  has  been  revoked, 
it  can  be  subsequently  revived  (if  it  has  not  previously  been  actually 
destroyed)  by  revoking  the  revocation.  But,  if  the  first  deed  was  in 
prejudice  of  the  heir,  the  revocation  of  it  cannot  be  revoked  on  deathbed, 
so  as  to  revive  it,  and  rear  up  a  deed  on  deathbed  to  the  prejudice  of  the 
beir.  In  such  case  the  testator  is,  as  to  this  matter,  in  the  same 
position  as  if  he  had  executed  no  deed  excluding  his  heir.  The  act  of 
revocation  of  the  revocation  is  thus  a  deed  in  prejudice  of  the  heir,  and 
80  open  to  his  challenge.'  * 

The  heir's  challenge  of  testamentary  deeds,  on  the  ground  of  death-  Extent  of 
bed,  extends  not  merely  to  dispositions  of  heritable  property,  to  which  cHSimjoB.^ 
by  law  he  would  succeed,  but  to  gratuitous  bonds,  so  far  as  these  affect 
such  heritable  property;'  and  even  to  gratuitous  transferences  of 
moveable  rights,  whereby  the  heir  may  be  exposed  to  claims  for  pay- 
ment to  a  greater  or  less  extent  of  moveable  debts  of  the  deceased,  on 
account  of  the  deficiency  of  the  moveable  estate  remaining  untransferred 
to  meet  such  moveable  debta^  *    But  when  the  heritable  estate  was 

^  See  on  this  point  Crawf  aid  v.  Coatts,  '  CampbeU's  youDger    children  r.  His 

U  March  1806,  1  Boss's  L.  C.  617,  and  eldest  son,  15  Nov.  1757,  M.  3232 ;  Hay 

2  BIigh*8  App.  655 ;  Moir  v.  Mndie,  et  oZ.,  Newton  v.  Hay  Newton,  18  July  1867,  5 

2  March  1820,  F.  C. ;  affirmed  1  March  Macph.  1056. 

1824,  2  Sh.  App.  9.  ^  Cowie  i;.  Brown  and  others,  22  July 

'  Ker V.  Erskine,  16  Jan.,  1851, 13  D.  492.  1707,  M.  3220. 

^  See  note  on  preceding  page. 
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settled  by  marriage-contract  in  favour  of  the  heir-male  of  the  marriage, 
under  reservation  to  the  father  of  power,  etiam  in  articulo  mortis,  of 
providing  a  sum  for  his  younger  children,  it  was  decided  by  the  House 
of  Lords  that  a  bond  of  provision,  in  execution  of  the  reserved  faculty, 
was  not  liable  to  the  exception  of  deathbed  at  the  instance  of  the  heir, 
who  took  the  estate  in  virtue  of  the  marriage-contract  containing  the 
reserved  faculty.^    And,  where  power  to  burden  is  reserved  in  a  disposi- 
tion in  favour  of  the  heir,  such  power  may  be  exercised  on  deathbed, 
and  the  heir  maybe  burdened,  even  though  the  words  *  etiam  in  articulo 
mortis  *  are  not  inserted  in  the  reservation.^    The  disponee,  though  heir, 
and  even  though  the  disposition  in  his  favour  is  in  implement  of  a 
previous  obligation  in  his  marriage-contract,  has  accepted  the  disposi- 
tion subject  to  the  reserved  power,  and  cannot  object  to  its  exercise. 
The  father,  moreover,  can  validly  provide,  on  deathbed,  a  sum  for  the 
aliment  of  his  younger  children  during  their  minority ;  because  he  lies 
under  an  obligation  to  maintain  them,  and  the  special  provision  in  their 
favour  is  not  gratuitous.'    He  can  also  settle  a  jointure  on  his  wife,  not 
exceeding  the  legal  terce,  because  such  provision  is  considered  the  deed 
of  the  law.* 

I  formerly  noticed  the  convenience  of  making  the  trust-disposition 
in  one  deed,  and  the  directions  for  the  disposal  of  the  estate  in  a  separate 
deed.  And  if  the  trust-deed  contains  reserved  power  of  alteration,  and 
is  validly  executed,  and  free  of  challenge  as  on  deathbed,  the  relative 
directions  will  receive  effect  if  they  are  probative  according  to  the  law 
of  the  testator's  domicile.  Thus,  where  the  directions  were  contained  in 
a  testament,  they  were  held  as  part  of  the  trust-disposition,  and  allowed 
effect  accordingly;* — ^likewise,  when  by  one  domiciled  in  England,  and 
in  a  deed  in  the  English  form  not  probative  by  the  law  of  Scotland.^ 

Testamentary  writings  must  be  probative  in  themselves,  or  identified 
in  probative  writings  of  the  testator  as  part  of  his  will ;  and  when  not 
holograph  they  must  be  authenticated  by  the  subscription  of  the  party, 
with  all  the  usual  solemnities  necessary  in  the  case  of  an  ordinary 
deed.^  ^  In  the  case  of  Dundas,'  a  formal  trust-deed  directed  payment 
of  such  legacies  as  the  testator  ^might  leave  'by  a  writing  under  her 
hand; '  and  this  was  held  to  require  a  probative  writing.  A  codicU  sub- 
scribed by  the  party,  but  neither  holograph  nor  tested,  was  disallowed. 


^  Forbes'a  daughters  v.  Forbes,  1 1  Feb. 
1755,  M.  3277 ;  reversed  29  Jan.  1756,  2 
Paton's  App.  8. 

Dowglas  V.  Dowglas,  22  Jane  1670,  2 
Br.  Sup.  147;  Buchanan  v.  Buchanan, 
Aug.  1758,  M.  3285. 

3  Enkine,  iii.  8.  97. 

«  Schaw  V.  Calderwood,  21  Jan.  1668, 
M.  3196. 


*  WUloch  o.  Anchterlony,  14  Dec 
1769,  M.  5539. 

*  Ker  V,  Ker's  Trustees,  24  Feb.  1829, 
7  Sh.  454  ;  Cameron  v.  Dick's  Trustees,  19 
May  1831,  9  Sh.  601 ;  afi&rmed  29  Aag. 
1833,  7  Wil.  k  Sh.  App.  106. 

'  Crichton,  Petitioner,  12  Jsa.  1802, 
M.  15,952. 

>Dundas  v.  Lewis,  13  May  1807, 
Hume,  917. 


*  See  9upra,  p.  33,  note  \ 
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Bat  when  a  probative  testament  was  granted,  under  burden  of  the  authbhtica. 
payment  'of  such  bequests  as  I  may  instruct  the  executor  to  pay,  in  a  tot^uTbktart 
letter  signed  by  me  of  this  date,  to  the  several  persons  therein  named,'  wwtinos. 
etc.,  and  when  the  deed  so  expressed  was  found  in  the  testator's  reposi- 
tones,  with  a  letter  inside  containing  directions  to  the  executor  to  pay 
eeitain  l^acies,  and  bearing  the  same  date  and  to  be  signed  by 
the  party,  but  neither  holograph  nor  tested,  the  House  of  Lords, 
reTersing  the  judgment  of  the  Court  of  Session,  held  it  competent 
to  instruct  the  identity  of  the  letter  so  found  with  that  referred  to  in 
the  will,  so  as  to  entitle  the  letter  to  legal  effect,  and  remitted  to  have 
the  fact  of  the  identity  proved.^  The  principle  was  here  admitted,  that 
a  probative  will  might  give  efficacy  to  an  improbative  letter,  by  duly 
referring  to  it ;  and  a  decision  on  a  similar  principle  will  be  found  in 
another  case.'  In  Buchan's  case,  the  improbative  letter  of  bequests 
was  already  written  at  the  date  of  executing  the  probative  settlement, 
and  was  specially  referred  to  and  identified  as  an  individual  document, 
therein  described  as  bearing  the  same  date  with  the  settlement.  But 
the  Court  have  gone  a  step  further  in  the  same  direction  with  that 
case.  In  a  case  where  two  sisters  jointly  executed  a  trust-settlement, 
they  provided  therein  for  the  payment '  of  all  legacies  which  we  may 
'  direct  to  be  made,  by  letter  or  other  writing  under  our  respective 
'  hands,  whether  formid  or  informal/  It  was  held  that  a  writing  sub- 
sequently written  and  signed  by  one  of  the  sisters,  and  also  signed  by 
the  other,  but  not  tested,  was  effectual  to  constitute  a  valid  bequest  of 
a  legacy.* 

On  the  subject  of  authentication,  you  wUl  recollect  that  testaments  Notarial 
naay  be  validly  executed  on  behalf  of  persons  who  cannot  write,  by  *"^^'^°^* 
one  notary^  in  presence  of  two  witnesses ;  and  that  the  minister  of  the 
parish  in  which  the  testator  dwells,  or,  in  his  absence,  the  minister  of 
another  parish,  can  officiate  as  the  notary — he,  however,  requiring  the 
authority  from  the  party,  and  subscribing  his  own  name  and  an  attesta- 
tion, exactly  as  an  ordinary  notary  would  do.^  The  officiating  notary  or 
minister,  however,  ought  to  have  no  interest,  either  personal  or  fiduciary, 
imder  the  deed.  Interested  parties  are  excluded  from  acting  in  the 
anthentication  of  deeds  in  their  own  favour.^  Testaments,  however, 
like  other  deeds,  may  be  validated,  after  the  testator's  death,  by  homo- 
logation on  the  part  of  those  entitled  to  object  to  them,  or  by  rei  inter^ 
ventus,  though  originally  improbative.* 

^  Bachan  and  others  v.  Harper,  27  May  improbative  deed  on  which  it  was  written, 

1828,6  Sh.  864;  reversed  18  Oct.  1831,  and  to  which  it  bore  express  reference-^ 

5  Wa  &  Sh.  App.  785.  Callander  v,  Callander's  Trustees,  17  Deo. 

'  Mintyre  v.  MTarlane's  Trustees,  1  1863,  2  Macph.  291. 

Miwh  1821,  F.  C.  *  See  supra,  pp.  40,  46. 

'  Wflsone's   Trustees   v.    Stirling   and  ^  Ferrie  v.  Ferrie's  Trustees,  23  Jan. 

^^^un,  13  Dec.  1861,  24  D.  163,  supra,  1863,  1  Macph.  291. 

^  85,  ee  M7.    See  further,  as  to  the  effect  of  *  PoUock  v.  Pollock,  20  Nov.  1849,  12 

*  probstive  writing  as  giving  efficacy  to  an  D.  143. 


*  Or  Justice  of  Peace— 37  and  38  Vict.  cap.  94,  sect  41. 
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You  will  also  recollect  that,  though  pupils  cannot  competently  make 
testaments,  minois  and  married  women  can,  and  that  of  themselves,  and 
without  the  consents  requisite  to  the  execution  of  deeds  inter  vivos  on 
their  part    Interdicted  persons  also  can  of  themselves  grant  mortis  eausd 
deeds  as  to  their  moveable  estate,  and  it  is  thought  as  to  their  heritable 
estate  likewise.    But  you  will  recollect  also  that  persons  who  are  of 
capacity  to  understand  and  grant  a  simple  deed  may  not  be  able  to  follow 
one  that  is  complex  in  its  provisions,  or  which  contains  involved  tech- 
nical clauses.    On  these  points  you  may  be  referred  to  cases  cited  under 
a  former  branch  of  this  Course.^    You  may  also  be  here  reminded  of  the 
recommendation  formerly  given,  that  whenever  the  testator's  intelligence 
is  possibly  open  to  question,  on  account  of  the  state  of  his  health,  you 
should  consult  with  his  medical  attendant,  and,  if  advised  that  there  is 
capacity,  endeavour  to  have  the  medical  man  as  one  of  the  attesting 
witnesses  to  the  deed 

I  have  mentioned  that  in  general  the  expression  of  the  testator's 
purpose  will  receive  effect,  assuming  always  that  in  settlements  of  heritage 
there  is  a  valid  technical  conveyance.  The  deed  or  writing,  however, 
must  express  a  completed  will  or  purpose :  the  mere  expression  of  an 
intention  to  make  a  deed  of  settlement,  however  distinct,  is  not  equiva- 
lent to  a  deed.  Thus,  holograph  signed  instructions  by  a  party  to  his 
agent  for  preparing  a  deed  of  settlement  were  found  not  to  have  the 
effect  of  a  settlement.*  And  where  a  testator  had  approved  of  drafts  of 
new  settlements  making  a  variation  on  settlements  previously  executed, 
but  died  without  executing  the  new  deeds,  the  Court  would  not  allow 
the  drafts  to  be  founded  on,  in  order  to  control  the  previously  executed 
deeds.'  Indeed,  a  paper  actually  subscribed  by  a  party  as  a  codicil  to 
his  will,  but  sent  to  his  agent  as  instructions  for  the  preparation  of  a 
formal  codicil,  has  been  refused  effect^^ 

On  the  other  hand,  a  settlement,  when  once  executed,  is  alone  the 
evidence  of  the  party's  will  and  purpose ;  and  the  instructions  for  its 
preparation  cannot  be  admitted  to  control  the  expression  of  the  will, 
as  contained  in  the  formal  deed.^  Blair's  case  shows  the  necessity  of 
considering  fully  the  impoit  of  instructions  for  a  testamentary  deed,  and 
of  care  and  technical  accuracy  in  expressing  them.    According  to  the 


^  Watson  V.  Noble's  Trustees,  18  Not. 
1825,  4  Sh.  200  ;  affinned  29  June  1827, 
2  WiL  ft  Sh.  App.  648 ;  and  OiUespie  v. 
Gillespie  and  others,  11  Feb.  1817»  F.  C. 
See  tupra,  p.  126. 

>  StaintODS  v.  Stainton's  Tmstees,  17 
Jan.  1828,  6  Sh.  363. 


>  Dngnid  v.  Dnndas,  8  Feb.  1839,  1  D. 
473. 

<  Mimro  V.   Contts,   7  July  1813,  1 
Dow's  App.  437. 

«  Blair  v.  Blair,  16  Nov.  1840,  12  D. 
97. 


^  A  teohnical  conveyance  of  heritage  is  now  unnecessary — See  note,  p.  929.  And 
a  testamentary  writing  wiU  receive  effect  though  written  in  pencil,  if  it  is  testamentsiy 
in  its  nature  and  terms,  and  not  merely  deliberative — Muir*s  Trustees,  23  October 
1869,  8  Macph.  63. 

A  holograph  signed  document,  headed  *  Notes  of  intended  settlement,'  was  allowed 
effect— Whyte  v.  Hamilton,  etc.,  13  July  1881,  8  K  940. 
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instractions,  the  testator  intended  to  give  the  estate  to  A.  B.  and  his 
eldest  son.  The  words  employed  in  the  deed  of  settlement  were — to 
A.  R  and  'his  heirs  and  successors;'  and,  the  estate  being  chiefly 
mofeable,  the  flexible  term  '  heirs '  was  held  to  mean  heirs  in  moveable 
estate  as  regarded  that  estate,  and  heirs  in  heritable  estate  as  regarded 
heriti^  The  eldest  son,  therefore,  was  to  a  large  extent  dis- 
appomted. 

The  deed  containing  the  revocation  must  be  completed  in  order  to  Mibb  nmir- 
be  effectoaL     The  intention  to  revoke  will  go  for  nothing,  unless  duly  "or  buffi- 
expiessed  in  a  probative  writing.     Thus,  where  the  testator  had  asked  ^™^' 
his  agent  to  send  him  his  settlement,  in  order  that  he  might  cancel  it, 
and  through  unintentional  delay  on  the  agent's  part  the  deed  was  not 
se&t,  and  remained  uncancelled  at  the  testator^s  death,  the  Court  refused 
to  reduce  it.^ 

The  case  would  be  difTerent  if  the  party  founding  on  the  deed  had  Ezcbptior  to 
prevented  its  being  returned  to  the  testator  to  be  cancelled.  Such  party  ^^^  """*' 
would  not  be  allowed  to  take  benefit  under  it.'  And  where  there  is  a 
dear  revocation  effect  will  be  given  to  it,  though  the  party's  settlements 
may  thereby  become  incomplete,  so  that  he  shall  die  partly  testate  and 
partly  intestate,  and  although  the  revocation  may  be  contained  in  a 
deed  not  strictly  testamentary.' 

Assmning  that  the  testator  has  validly  named  trustees  or  executors,  Aooiftakos 
the  appointment  by  him  must  be  accepted  by  the  nominees,  in  order  TB^ran  Ind 
to  be  efiTectual ;  and  it  is  very  desirable  that,  as  soon  as  possible  after  ""c^om- 
the  testator^s  death,  a  probative  acceptance  should  be  obtained  from  all 
the  nominees  who  agree  to  act,  and  a  probative  declinature  from  those 
who  are  not  to  act     The  acceptance,  and  if  convenient  both  the 
acceptance  and  declinature,  should  be  indorsed  on  the  testament  or 
trust-deed ;  and  the  deed  should  immediately  be  registered  for  preserva- 
tion, with  the  writings  of  acceptance  and  declinature  upon  it,  if  these 
can  be  timeously  obtained. 

Acceptance  or  declinature,  however,  may  be  proved  by  facts  and  cir- 
cumstances, without  a  formal  declaration  on  the  subject.  But  acceptance 
or  declinature  is  not  to  be  presumed ;  and  liability  for  loss  of  funds  will 
not  be  incurred  by  mere  knowledge  of  the  existence  of  the  trust-deed, 
attending  the  first  meeting  of  the  trustees,  and  writing  the  minutes, — 
tile  party  expressly  declining  to  give  any  opinion  or  vote,  or  incur  any 
responsibility.^  After  a  trustee  has  accepted,  he  must  concur  with  his 
co-tmstees,  so  far  as  requisite  to  enable  them  to  perform  such  necessary 

^Walken  v.  Steele,  16  Deo.  1825,    4  18D.284.   The  subject  of  the  non-liability 

^  323.  of  tmstees  who  have  not  concarred   in 

*  Buchanan  v.  Patenon,  4  Nov.  1704,  M.  acts  ont  of  which  loss  has  arisen  is  touched 

^^•^32.  on  in  the  case  of  the  Bon  Accord  Marine 

'  lawrie's  Trustees  v.  Lawrie,  12  July  Insurance  Co.   v,   Souter's  Trustees,   1  i 

^^.  5  D.  1346.  Dec  1850,  13  D.  295. 

^MitcheU  r.  Davidson,  20  Dec  1855, 
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acts  in  the  administratioii  of  the  estate  as  cannot  be  done  without  his 
concurrence.^ 


RwioHATioK  In  virtue  of  the  powers  in  the  Acts  24  &  25  Vict  cap.  84,  sect.  1, 

OP  09VIGK  !!▼ 

T&C8TSBS.         and  26  &  27  Vict  cap.  115,  trustees  in  trusts  to  which  these  Acts^  ^PP^y 

can  resign  the  trust,  unless  the  trust-deed  expresses  the  contrary. 
Where  the  acts  do  not  apply,  the  rule  is  that  trustees,  after  acceptance, 
cannot  withdraw  unless  under  very  exceptional  circumstances.' 

But,  independently  of  the  Acts,  the  general  rule  of  the  Common  Law 
is  subject  to  exceptions  in  special  cases.     Thus,  when  one  of  several 
trustees  was  absent  from  Scotland,  and  in  bad  health,  he  was  allowed  to 
resign,  all  concerned  giving  their  consenta'    And  one  of  three  surviving 
and  accepting  trustees,  under  a  trust-deed  which  did  not  specify  any 
particular  number  as  necessary  to  the  management  of  the  trust,  was 
hberated  from  his  ofiBce  on  account  of  delicate  health.^     The  Court, 
moreover,  will  supersede  a  trustee,  when  necessary  for  the  security  of 
the  trust-funds.     Thus,  where  a  sole  trustee  had  become  bankrupt,  he 
was  interdicted  from  intromitting,  and  the  Court  appointed  a  judicial 
factor  ;^  and  where  a  sole  trustee  had  acted  so  as  to  place  himself  in  a 
position  in.  which  his  duty  as  a  trustee  conflicted  with  his  interests  as 
an  individual,  and  had  failed  (on  the  resignation  of  other  trustees)  to 
assume  new  trustees,  the  Court  removed  him  and  appointed  a  judicial 
factor.^     In  the  case  of  Barry,^  two  of  three  trustees  having  become 
insolvent,  and  the  circumstances  being  such  as  to  excite  distrust,  the 
Court  ordered  them  to  find  caution,  and  upon  their  failing  to  do  so 
sequestrated  the  trust-estate  and  appointed  a  judicial  factor.    In  another 
case,  where  the  nomination  was  of  three  trustees,  and  the  survivors  and 
survivor,  one  having  died,  and  one  having  become  insane,  the  third 
applied  to  the  Court  for  powers  to  himself  alone  to  bring  the  trust  to  a 
conclusion,  'the  period  when  this  ought  to  be  done  having  arrived.' 
Authority  was  granted  accordingly,  but  only  upon  caution  being  found.^ 
I  have  assumed  that  the  trustees  have  not  all  declined  to  accept 
When  that  case  happens,  the  Court  usually  name  a  judical  factor  to 

^  Lynedoch  v.  Anchterlony,   16    Feb.  '  Hill  v.  Mitchell  and  others,  9  Dea 

1827,  5  Sh.  358  ;  affirmed  7  July  1830,      1846.  9  D.  239. 

4  Wil.  &  Sh.  App.  148.     In  a  sequel  to  «  Dick's    Trustees   v,    Pridie,  9   June 

this  case,  the  recusant  trustee  was  found 
liable  for  loss  of  interest  arising  by  his 
refusal  to  act — Lynedoch  v.  Auchterlony, 
20  Nov.  1832,  11  Sh.  60. 

'  This  rule  is  exemplified  by  the  cases 
of  Carstain  and  others,  20  Jan.  1776,  2 
Bailee,  678;  Logan  v.  Meiklejohn,  26 
May  1843,  5  D.  1066  ;  and  Gordon,  Peti- 
tioner,  2  June  1854,  16  D.  884. 


1855,  17  D.  835. 

'  Smith  and  othen,  Petitioners,  15 
May  1832,  10  Sh.  531. 

*  Fleming  v.  Craig,  30  May  1863,  1 
Macph.  850. 

^  Barry  v.  Thorbnm,  11  March  1847, 
9  D.  917. 

»  Fraser,  Petitioner,  1  March  1837,  15 
Sh.  692. 


*  And  the  Trusts  Act  of  1867,  30  ft  31  Vict.  cap.  97.  The  18th  section  of  this 
Rksiokatioii  Act  provides  that  '  in  aU  cases  where  a  trust-deed  appoints  the  trustees  to  be  also 
BT  KXECiTTOBa   '  executors,  the  resignation  of  any  such  trustee  sbaU  infer,  unless  where  otherwise 

'  expressly  declared,  his  resignation  also  as  an  executor  under  such  trust-deed.' 

See  also  supra,  p.  942. 
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execute  the  trust ;  but  they  have  m  some  instances,  on  the  application  trustees 

▲PPOINTES 
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of  all  concerned,  appointed  trustees  with  survivorship,  and  all  the  powers  ^^^^^™°  ^^ 


giren  by  the  testator  to  the  trustees  whom  he  named  ;^^  and  they  have 
made  a  new  nomination  when  the  trustees  have  all  died.^h  But  trustees 
appointed  by  the  Court  must  find  caution ;  the  power  to  dispense  with 
sdcoiity  for  intromissions  being  peculiar  to  the  case  of  an  absolute  pro- 
prietor. And,  when  one  of  three  trustees  named  by  the  Court  with  a 
smviyorship  died,  the  Court  refused  to  name  a  new  trustee  in  his  place 
so  as  to  make  up  the  number  again  to  three,  on  the  ground  that  such 
appointment  was  unnecessary.^  The  Court  will  also,  on  the  application 
of  parties  interested,  name  a  judicial  factor  on  the  estate  of  a  party 
deceased,  when  it  is  alleged  that  a  trust-deed  was  executed,  but  has 
been  destroyed.  But  when  the  trust-deed,  in  such  case,  shall  have  been 
restored  by  decree  in  an  action  of  proving  the  tenor,  and  one  or  more 
of  the  trustees  thereby  named  shall  have  declared  their  acceptance  of 
the  trust,  the  appointment  of  the  judicial  factor  will  be  recalled  as  no 
longer  necessary.  The  Court  will  also  name  a  judicial  factor  when  all 
the  trustees  die,  or  become  incapable  to  act,  before  the  purposes  of  the 
trust  have  been  fulfilled.**  And,  as  we  have  seen,  they  will  name  such 
factor,  although  all  the  trustees  are  not  actually  deceased,  when  the 
appointment  appears  necessary  for  the  protection  of  the  estate.^  The 
fiactor,  in  all  cases,  must  find  caution  before  he  can  enter  on  the  execu- 
tion of  his  office. 

The  appointments  in  the  cases  before  referred  to  were  made  by  the 
Court  £35  nohili  officio.  But  now,  by  the  Bankruptcy  Act  of  1856,*  sect. 
164,  power  is  given  to  persons  interested  as  creditors  of  parties  deceased 
to  a  specified  amount,  or  having  an  interest  in  the  succession  of  such 
parties,  where  the  deceased  has  not  left  a  trust-settlement,  or  where 
the  trustees  named  are  not  accepting  or  acting,  to  apply  by  summary 
petition  to  either  Division  of  the  Court  for  the  appointment  of  a  judicial 

*SeeMeliiUe'v.  Preston,  8  Feb.  1838,  'Hay   and    others,    Sir   R.    Preston's 

16  Sh.  457  ;  affirmed  in  respect  of  the      Trustees — ^not  reported. 

WDient  of  the  parties,  29  March  1841,  2  ^  ^.  ,    ^   Tf„^,^^    „«  t.„    i^icq    m 

Botouon's  App.  46.  ^^^'^  ^'  ^«rgnson,  22  Jan.  1758,  M. 

*M*Ailaii  and  others,  Petitioners,  17      ^^'206. 
%  1841,  3  D.  1263.  »  19  &  20  Vict.  cap.  79. 

^The  Ck>iirt  may  now,  in  Tirtne  of  the  12th  sect,  of  the  Trusts  Act  of  1867>  appoint 
DC'*  trustees  where  the  trust  has  lapsed,  either  by  aU  the  trustees  predeceasing  the 
^^*^*tor,  or  afterwards  dying,  or  from  any  other  cause — Zoller,  Petitioner,  1 1  March 
1868,  6  Macph.  577 ;  Graham,  Petitioner,  26  June  1868,  6  Macph.  958.  But  they 
vi]]  act  do  ao  in  the  case  of  an  English  trust,  eyen  where  part  of  the  trust-estate  con- 
uteof  heritable  property  in  Scotland— Brockie,  Petitioner,  10  July  1875,  2  R.  923. 

^  The  Conrt  authorised  the  appointment  of  new  trustees  nominated  by  the  benefi- 
^^^"^t  where  the  trust  had  become  unworkable  in  consequence  of  disagreement  between 
^onmriving  trustees— Aikman  and  others.  Petitioners,  2  Dec  1881,  19  S.  L.  R  160. 

See  Shedden  and  others,  Petitioners,  27  June  1867,  5  Macph.  955,  in  which  a 
JQdicial  faetor  had  been  appointed  by  the  Court  in  consequence  of  the  refusal  of  an 
Solvent  lole  trustee  to  assume  co-trustees  ;  and,  the  trustee  having  thereafter  executed 
'  <leed  of  assumption  in  favour  of  himself  and  two  new  trustees,  the  Court,  on  the 
^tioQ  of  the  beneficiaries,  recalled  the  factory,  and  allowed  the  deed  of  assumption 
to  come  into  operation. 
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factor,  whom  the  Court  are  thereupon  authorised  to  appoint.      This 
enactment  will  apply  in  several  cases,  such  as  those  before  specified 
It  was  held  by  a  majority  of  the  First  Division  to  authorise  the 
appointment  of  a  factor  in  a  case  of  intestacy,  on  the  application  of 
parties    interested    both    as  creditors    and    as    representatives.^      In 
Macfarlane's  case,  a  sale  of  heritage  was  stated  to  be  indispensable;  but, 
the  heirs-at-law  being  in  minority,  a  factor  was  required  in  order  to  sell 
and  give  a  title.     The  appointment  directed  the  judicial  factor  to  call, 
by  notice  in  the  Grazette,  at  the  distance  of  not  less  than  fourteen  days, 
a  meeting  of  the  creditors  of  the  deceased,  to  receive  their  instructions  as 
to  the  realisation  of  the  funds ;  declaring  the  appointment  subject  to 
such  couditions  as  to  caution  and  otherwise  as  should  be  contained  in 
any  relative  Act  of  Sederunt    And  the  Court  intimated  that,  as  in  such 
cases  application  was  competent  at  the  instance  of  parties  having  a  very 
inconsiderable  interest  in  an  estate,  they  would  not  adopt  the  party 
suggested  by  the  petitioner  as  the  factor,  but  would  make  inquiry  for 
themselves  and  act  thereupon. 


Ck)DI0IL8. 


A  codicil  is  a  testamentary  writing  which  supposes  a  previous  mortis 
causd  deed  to  have  been  already  executed  by  the  maker  of  the  codicil, 
and  which  makes  alterations  thereon  by  way  of  addition,  suppression, 
qualification,  or  otherwise.  Its  most  common  use  is  to  grant  new 
bequests,  or  to  revoke  bequests  made  by  the  previous  deed.  The  rules 
of  construction  applicable  to  codicils  are  the  same  as  those  in  the  case 
of  other  mortis  catcsd  writings ;  and,  whilst  the  codicil  may  be  revoked 
or  destroyed  without  the  previous  deed  being  thereby  invalidated,  the 
revocation  or  destruction  of  the  previous  deed  will,  as  a  general  rule, 
annul  the  codiciL 


TB8TAMBNTART 
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In  construing  testamentary  writings,  the  rule  to  be  followed  is  thus 
laid  down  by  Lord  Corehouse :' — *  It  is  an  invariable  rule  that  testamen- 
'  tary  deeds  shall  receive  the  most  liberal  interpretation,  and  that  which 
'  carries  the  presumed  intention  of  the  testator  into  efifect.'  But  the 
object  of  every  appointment  which  a  Court  can  recognise  must  be  agree- 
able to  law ;  and  testators  cannot  legally  direct  the  accumulation  of  the 
annual  proceeds  of  their  estate  for  a  longer  time  than  twenty-one  years 
after  their  death,  or  during  the  minority  or  respective  minorities  of  a 
person  or  persons  living  at  the  time  of  the  testator's  death.  This  was 
enacted,  as  to  personal  property  in  Scotland,  by  the  Act  commonly  called 
the  Thellusson  Act  ;^  and  the  rule  was  extended  to  heritable  property  in 
Scotland  by  the  Entail  Amendment  Act^  The  Thellusson  Act  was 
applied  in  the  case  of  Ogilvie's  Trustees,^  where  the  testator  had  given 
directions  to  accumulate  the  income  of  his  personal  property  for  a 

^  Macfarlane  and  others,  Petitioners,  6  ^  39  &  40  Geo.  m.  cai>.  98. 

March  1857,  19  D.  656.                    '  «  11  &  12  Vict  cap.  36,  sect.  41. 

*  Hyslop    V.    Maxweirs   Trustees,    11  *  Ogilvie*s  Trustees  v.  Kirk  Session  ol 

Feb.  1834,  12  Sh.  416.  Dundee,  18  July  1846,  8  D.  1229. 
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kndied  yean  in  order  to  erect  an  hospital ;  and  again,  as  to  the  accumu-  thillusson 
htions  of  moveable  estate  in  Scotland,  in  the  case  of  Keith's  Trustees.*  ^^' 
Bat  it  was  found  not  applicable  to  heritable  property  in  Scotland  in  the 
ease  of  Strathmore.^    That  decision  was  pronounced  before  the  passing  of 
the  Entail  Amendment  Act,  which  Act,  in  the  case  of  Keith's  Trustees, 
VIS  found  not  retrospective  in  its  operatioa 

The  pnrposes  of  the  settlement  must  also  be  rational,  intelligible,  and  Sittlsmknt 
vorkaUa  Lord  Elchies  reports  the  case  of  M'Culloch  as  '  a  question  lumoiuL. 
'of  rednciiig  two  most  ridiculous  entails  and  trust*right8,  whereby, 
'  ezoeptitig  a  small  aliment  to  the  heir,  the  rents  were  to  be  applied 
'  for  many  years  for  purchasing  other  estates,  and  entailing  them  in  the 
'  same  maimer.  We  all  agreed  to  reduce  the  whole  deeds.'  That  case 
appears  to  have  involved  also  the  question  of  deathbed.^ 


CHAPTER  IL 

Bdobe  entering  further  on  questions  of  construction  of  testamentary  LioAciia. 
deeds,  I  shall  notice  the  subject  of  Legacies. 

A  legacy  is  the  bequest  of  a  sum  of  money,  or  moveable  subject,  to 
be  paid  or  delivered  to  the  legatee  out  of  tlie  estate  of  the  testator. 
Legacies  may  be  contained  in  any  testamentary  writing ;  and  what  I 
have  to  observe  in  connection  with  them  will  apply  whether  they 
cGcur  in  proper  testaments,  codicils,  or  testamentary  writings  of  any 
otiier  kind. 

In  speaking  of  legacies,  I  will  consider — 
(1.)  The  different  kinds  of  legacies. 
(2.)  Questions  relative  to  their  vesting ;  and 
(3.)  The  substitutions  under  which  they  may  be  granted. 
(1.)  Legacies  may  be  distinguished  as  universal,  general,  and  special. 
A  universal  legacy  is  the  bequest  or  conveyance  of  the  univtrsitas  ukiybrsal 
or  whole  free  moveable  estate  of  the  testator;  which,  however,  will  not  "°^^- 
without  some  specialty  in  its  terms  include  heirship  moveables,  that 
is,  the  moveables  to  which  the  testator's  heir  in  heritage  is  entitled, 
in  order  that  he  may  not  succeed  to  a  house  and  lands  completely 

'  Keith's  Trastees  v.  Keith  and  others,  '  Strathmore  v.  Strathmore's  Trustees, 

17JiUy  1857,  19  D.  1040;  see  also  Lord  16  Feb.    1830,  8  Sh.    530;   affirmed  23 

t.  Colnn,    7   Deo.    1860,   23   D.    Ill ;  Maroh  1831,  5  Wa  k  Sh.  App.  170. 

HXarty's  Tnisteee  v.  M<Laverty,  23  Jan.  *  M'CoUoch  v.  M*CnUooh,  28  Nov.  1752 ; 

1864,  2  ICacph.  489.^  Elohies'  Notes,  Tailzie,  No.  48. 


*  See  also  MaxweU's  Tmstees  v.  HazweU,  24  Nov.  1877, 5  R.  248  ;  Smyth's  Trustees 
V.  Kinloch,  etc.,  20  July  1880,  7  R.  1176,  in  which  case  it  was  held  that  trustees  were 
not  entitled  to  apply  surplus  reyenue  accruing  twenty-one  years  after  the  testator's 
death,  in  paying  off  debts  incurred  by  them  in  the  purchase  of  lands  during  the  twenty- 
one  yesTS,  such  payments  being  accumulations  and  struck  at  by  the  Thellusson  Act. 

TOUn.  T 
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displeniflhecL^    And,  when  the  grantee  gets  his  legacy  or  conveyance 
burdened  with  the  payment  of  legacies  to  others,  he  is  said  to  be  resi- 
duary legatee.    The  words  to  be  used  in  making  a  universal  legacy  are  of 
critical  importance ;  but  on  that  point  I  need  do  little  more  than  refer 
to  what  was  before  said  on  the  subject  of  the  terms  to  be  employed  in 
defining  the  estate  or  effects  conveyed  by  a  testamentary  disposition 
intended  to  embrace  the  universitas  of  the  testator's  moveable  estate.^     I 
may  notice,  however,  that  a  bequest  of  *  all  my  plate,  and  horses,  and 
moveables  whatsoever,  and  all  pay,  and  arrears  of  pay,'  was  held  not  to 
include  a  bond  for  borrowed  money.'    And  I  apprehend  that  a  general 
liferent  of  estate  will  not  necessarily  give  right  to  the  liferent  nse  of 
furniture,  and  other  perishable  effects,  which  are  consumed  in  using,  but 
may  give  only  the  liferent  use  of  their  price  or  value  on  the  sale  thereof; 
and  that,  in  order  to  give  a  good  right  to  use  such  effects,  the  grant 
of  liferent  must  show  that  the  use  of  the  effects,  and  not  the  income 
arising  from  their  price,  was  intended  to  be  given.^ 

A  general  l^acy  (called  by  the  Bomans  legatum  gtuintiiatis)  is  the 
bequest  of  a  certain  sum  of  money,  to  be  paid  out  of  the  testator's  estate, 
but  not  having  any  particular  fund  specified,  out  of  which  the  payment 
is  to  be  made.  It  does  not,  therefore,  give  the  legatee  a  jus  in  re^  or 
real  right,  in  any  debt  or  subject  belonging  to  the  testator,  out  of  which 
to  make  good  the  legacy,  but  only  a  right  of  action  against  the  executor, 
who  is  bound  to  pay  if  he  has  a  sufficiency  of  free  funds  arising  from 
the  testator's  estate,  after  satisfying  debts  and  other  preferable  claims. 
But,  if  the  free  funds  will  not  pay  the  legacy  in  full,  the  legatee  will 
draw  only  the  net  amount  of  the  funds ;  and,  if  there  are  several  general 
legatees,  their  claims  will  suffer  abatement  in  proportion  to  the  amount 
of  their  legacies.^ 

A  special  legacy,  again,  is  the  bequest  of  a  particular  debt  or  move- 
able, or  set  of  moveables,  so  specified  as  to  be  distinguished  from  the 
rest  of  the  testator's  moveable  estate.  A  bequest  of  this  nature  gives 
the  legatee  a  jus  in  re  or  real  right;  supposing  the  debt  or  subject 
bequeathed  to  belong  to  the  testator  at  the  time  of  his  death.  The 
legacy,  in  that  case,  operates  as  a  special  conveyance,  giving  the  legatee 

^  See  eupra,  p.  933,  ei  9eq,  ^  Erakine,  iii  9.  11. 

*  Dunbar's  Tnutees  v.  Lady  Dunbar,  15  Jan.  1808,  Home,  267. 


^  The  right  of  the  heir  to  daim  heirebip  moveables  was  abolished  from  and  after 
the  date  of  the  passing  of  the  Act  of  1868,  31  ft  32  Vict.  cap.  101,  section  160.  A 
universal  legacy  will  therefore  now  include  them. 

b  A  liferent  of  the  urUvertUaa  of  the  grantor's  estate  wiU  give  right  to  mineral  rents, 
unless  the  reverse  is  established  by  contrary  expression  or  presumption  of  intention ; 
and  the  liferenter  may  renew  existing  leases  as  long  as  there  is  no  substantial  danger 
of  exhaustion  of  the  minerals — See  Guild's  Trustees  v.  Guild,  29  June  1872, 10  Macph. 
911  ;  Wardlaw  v.  Wardlaw's  Trustees,  23  Jan.  1875,  2  R.  368;  but  rents  of  a  new 
mineral  field  belong  to  the  fiar;  Campbell's  Trustees  v.  Campbell,  Uth  March  1882, 
19  Scot  L.  R.  490. 

On  the  other  hand,  where  the  testator  was  tenant  under  a  mineral  lease  carreot  st 
the  time  of  his  death,  the  profit  arising  to  his  trustees  from  working  the  mines  was  held 
to  be  capital,  not  income — ^Ferguson  v.  Ferguson's  Trustees,  23  Feb.  1877,  4  R  632. 
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TiM  to  demand  the  veiy  sum  or  subject  bequeathed,  with  right  of  Biffbrhit 
ac&n  against  the  deceascMl's  debtor,  if  the  subject  be  a  debt,  or  against  ^^^ 
the  holder  of  the  article,  if  it  be  a  moveable,  for  payment  or  delivery  as  gp,cj]^ 
die  case  may  be.^    In  Orajr's  case,  the  executor  was  found  not  entitled  lioaot. 
to  do  diligence  for  a  bond  bequeathed  to  a  special  l^atee. 

In  case  of  prosecuting  for  the  special  legacy,  the  legatee  must  call  the 
exeeutor  as  a  party  for  his  interest ;  because,  possibly,  the  subject  of  the 
legacy  may  be  required,  in  whole  or  in  part,  to  satisfy  the  testator's 
debts.  It  however,  the  general  funds  are  sufScient  to  pay  the  debts, 
the  special  legacy  is  not  liable  to  be  appropriated,  even  if  general  legacies 
remain  unpaid.'  Moreover,  the  settlement  of  the  free  proceeds  of  certain 
estates  upon  a  particular  individual  in  liferent  was  held  to  be  a  special 
]^acy,  and  not  liable  to  be  encroached  on  for  answering  annuities  made 
payable  out  of  the  testator^s  funds  generally,  but  for  meeting  which  the 
testator  had  left  sufSciency  of  general  fimds.^ 

Bat  as,  on  the  one  hand,  the  claim  of  the  special  legatee  is  not 
affected  by  the  deficiency  of  general  funds,  so,  on  the  other  hand,  it 
is  liable  to  be  evacuated  by  the  subject  of  the  special  legacy  perishing, 
or  being  sold  or  extinguished,  or  ceasing  to  exist  In  such  case  the 
legatee  will  have  no  claim  on  the  general  fund,  unless  the  special  sub- 
ject has  perished  through  the  fault  of  the  executor.*  Moreover,  the 
special  legacy  of  a  personal  bond  is  evacuated,  if  the  testator  shall 
afterwards  take  a  heritable  bond  for  the  same  debt :  he  will  thereby 
make  the  debt  heritable,  and  will  be  held  to  have  revoked  the  legacy, 
the  grant  of  which  is  appropriate  to  personal  estate  only,^  unless  he  shall 
expressly  direct  that  the  legatee  is  to  have  the  bond  notwithstanding.* 
The  evacuation  may  be  prevented  also  by  a  declaration  that,  if  the 
subject  of  the  legacy  shall  be  extinguished,  the  legatee  shall  have  a 
claim  for  the  amount  on  the  testator's  estate.  If,  however,  the  legacy 
comes  to  depend  on  such  a  declaration,  the  special  will  thereby  be 
converted  into  a  general  legacy. 

I  may  here  notice  two  other  kinds  of  legacies,  viz.,  the  legatum  libera-^ 
tims  and  legcUttm  rei  aliencB,  both  of  which  partake  of  the  nature  of  the 
special  l^acy.  The  first  of  these  is  the  bequest  of  a  debt,  or  of  all  the  lboatum 
debts  which  the  legatee  may  be  owing  to  the  testator  at  the  time  of  his  ^^*»^"o^^ 
death.  And  the  effect  of  it  is  to  free  the  legatee  of  the  debt,  or  of  all 
the  debts  (as  the  case  may  be)  arising  from  loans  made  to  him  by  the 
deceased,  and  owing  by  him  to  the  deceased  at  the  time  of  his  death  ; 
but  not  of  sums  held  by  the  legatee  as  depository  on  account  of,  or  as 
trustee  for,  the  deceased.^ 

*Ony  V.  Cockbiini,27  Dec.  1711,  M.  16  Sh.  383;  Chalmers  v.  Chalmers,  19 

8062.                             « Erst  iiL  9.  12.  Nov.    1851,    14  D.   67 ;   Paul  v.  VmVb 

^BreadalbaDe  Trustees   v,   Daohess  of  Trustees,  6  Jnly  1821,  1  Sh.  100. 

Bnckiagbam,  26  May  1842,  4  D.  1259.  ^  Erskine  iu.  9.  10. 

*Jack  V.  Lauder,  27  June   1742,  M.  ^Graham  v.  DennistoD,  22  June  1792, 

n,357;  Pagan  v.  Pagan,  26  Jan.  1838,  M.  8108  and  Bell's  8vo  Cases,  302. 


^  Bat  a  heritable  bond  is  now  moveable  estate— Section  117  of  the  Act  of  1868. 


986 


LECTURES  ON  CONVEYANCING,     [br.  iv.  tit.  m. 


Lbgatum 

RS  AUMSM, 


LlOACTOF 
HXRITAQK. 


RiTOOATIOlf 
OF  UOACIia. 


The  legatum  rei  alierue  is  the  bequest  of  something  which  belongs  to 
another.  If  the  testator  knew  that  the  subject  of  the  bequest  was  not 
his  own,  the  bequest  operates  to  the  effect  of  obliging  the  executor  to 
make  good  the  legacy  or  its  equivalent  But  if  the  testator  supposed 
(erroneously)  that  it  was  his  own,  when  it  was  not»  the  bequest  falls  to 
the  ground,  because  it  is  not  to  be  presumed  that  the  testator  would  have 
burdened  his  representative,  had  he  known  himself  not  to  be  proprietor.^ 

A  legacy  of  heritage  belonging  to  the  testator  himself,  but  not  pro- 
perly transmissible  by  testament,  will  also  receive  effect,  provided  there 
is  clear  evidence  that  the  testator,  though  he  used  an  inhabile  mode, 
really  meant  to  convey  the  heritage  ;^  and  further,  provided  the  legacy  is 
claimed  from  a  party  taking  benefit  by  the  deed  devising  the  legacy,  or 
so  co)mected  or  bound  to  connect  himself  with  that  deed  that  he  must 
give  effect  to  its  whole  scope  and  intention.  This  point  was  formerly 
explained,  and  I  need  not  again  cite  the  authorities.' 

Legacies,  like  other  testamentary  grants,  are  subject  to  revocation  by 
the  testator  at  any  time  of  his  life ;  but  a  special  l^acy  is  not  presumed 
to  be  revoked  by  the  granting  of  a  posterior  general  disposition  and 
settlement  of  the  testator's  property.  The  general  conveyance  is  pre* 
sumed  to  be  granted  under  the  burden  or  exception  of  the  special  legacy.^ 
All  these  peculiarities  should  be  kept  in  view,  and  communicated  to  a 
testator,  when  he  proposes  to  grant  a  special  l^acy,  that  he  may  make 
corresponding  provision  if  he  thinks  fit 


Prbsuhxd 
imtkntiohof 
tk8tatob  will 

BIOIVBN 
EFFBOTTO. 


In  framing  testamentary  deeds,  it  is  necessary  to  be  careful  to 
describe  legatees  correctly  and  sufficiently ;  when  effects  are  bequeathed, 
to  identify  them  fully ;  and  generally  to  see  that  the  testatoi^s  purpose  is 
free  of  uncertainty.  As  regards  all  these  points,  the  rule  will  be  followed 
by  the  Court  of  giving  effect  to  the  testator's  intention,  as  far  as  it  can 
be  gathered  from  the  deed ;  and,  in  reference  to  the  l^atee,  it  is  enough 
dummodo  eonstet  de  persand.  A  legacy  to  a  married  woman  was  sus- 
tained, although  both  her  Christian  name  and  married  name  were 
erroneously  given ;  the  Court  being  satisfied,  in  the  circumstances,  that 
no  other  person  could  be  intended.^  Again,  where  the  bequest  by  a 
party  who  had  been  insolvent,  and  was  discharged  on  payment  of  a 
composition,  was  made  '  to  all  my  creditors,  of  whatever  sums  shall  be 
'  necessary  for  making  up  fall  payment  of  the  balances  remaining  due 
'  to  them,  as  the  same  ^all  be  set  forth  in  a  list  which  I  intend  to 
'  leave,' — ^the  bequest  did  not  fall  for  want  of  the  list^  And  when  the 
testator  said,  *  Any  money  left  after  paying  all  expenses  I  wish  may 
be  laid  out  on  charities,'  and  then  bequeathed  a  legacy  to  her  nephew 

^  Enkine,  iii  9.  10.  *  Keiller  v.  Thomaon's  Tnutees,  15  Dec 

*  See  supra,  p.  936.  1824,  3  Sh.  396. 

>  Thomaon  v,  Lyell,  18  Nov.  1836,  15         ^  Sprot  v.  Pennyoook,  12  Jane  1855, 17 
Sh.  32.b  D.  840. 

^  Heritage  may  now  be  competently  bequeathed.    See  «iipra,  p.  928,  note. 

b  See  alBO  Kenmore's  Tnutees,  18  May  1869,  7  Macph.  771,  and  note  on  pa^  93i 
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'  vitti  power  to  see  this  will  executed/  it  was  held  that  the  bequest  Testator's 
TO  not  Yoid  through  uncertainty ;  that  the  term  '  charities '  was  m^S^^. 
siffidently  ezpressive  of  the  objects  of  her  bounty ;  and  that  a  power 
of  selecting  the  particular  objects,  and  distributing  among  them,  was 
oonf^ied  on  the  executor.^^  In  the  case  of  Dundas,  a  direction  that 
phte  and  furniture  should  be  '  divided  equally '  was  held  to  mean 
eqnaUy  among  the  deceased's  next-of-kin. 

As  regards  the  subject  or  amount  of  the  legacy,  the  briefest  expression 
of  Qie  testator^s  intention  will  make  an  effectual  legacy,  if  sufficiently 
explicit  We  have  an  illustration  of  this  rule,  both  as  to  what'  will  be 
sufficient,  and  what  will  not,  in  the  case  of  Pantoiu^  The  testator  there 
left  a  trust-settlement  for  payment  of  debts  and  legacies ;  and,  on  her 
death,  sundry  bills  and  bank  deposit-receipts  were  found  in  her  desk, 
vith  two  documents,  one  of  which  was  in  these  terms : — '  1820. — The 
'  bill  within  this  paper  you  will  give  £100  to  Miss  Jane  Panton ;  £50 
*  to  Janet  Martin,  my  servant ;  £5  to  my  girly,  Kitty  Martin,  to  receive 
'  after  my  deatL'  This  document  was  holograph  of  the  testator,  and 
sigiied  by  her ;  but,  although  bills  were  lying  near  it,  none  of  them  were 
attached  to  it;  and  the  document  was  found  inoperative.  The  other 
docmnent  was  in  these  terms : — 'September  15, 1820. — The  bill  within 
*this  paper  you  give  Miss  Panton  £100;  Janet  Martin,  my  servant, 
'  £100 ;  to  Kitty,  my  girly,  £6.  The  is  more  if  Miss  Mackie's  serve  be 
'  with  at  time,  let  have  the  remaining  £3.'  This  was  signed  with  a 
second  date : — 'Beljield,  Oct,  26, 1821 ;'  and,  with  the  exception  of  the 
words,  'the  remaining  £3*  and  'Belfield,  Oct.  26,  1821,'  the  document 
was  holograph  of  the  testator.  It  was  found  pinned  to  a  bank  deposit- 
receipt,  dated  15th  September  1821,  for  £208,  being  the  exact  amount 
of  the  sums  bequeathed  by  the  document ;  and  the  Court  unanimously 
held  the  document  as  giving  the  parties  named  right  to  the  sum  in 
the  deposit-receipt 

In  another  case,  the  testator  had  constituted  a  general  disponee, 
under  burden  of  paying  all  legacies  he  might  thereafter  appoint  to  be 
paid  by  writing  imder  his  hand  however  informal.  Thereafter,  in  a 
letter  addressed  to  a  third  party,  he  bequeathed  a  legacy,  payable  out  of 
a  sam  which  he  described  as  being  in  a  certain  bank.  There  was  no 
such  sum  in  that  bank  at  the  date  of  the  letter ;  but  shortly  afterwards 
the  amount  was  paid  to  the  bank,  where  it  remained  till  the  testator's 
death.    The  legacy  was  held  to  be  due.^ 

In  these  cases  particular  sums  deposited  or  placed  in  bank  were 

1  DasdM  o.  DondM,  27  Jan.  1S37, 15  Sb.  >  Panton  v.  GiUies  and  others,  22  Jan. 

427.  A  qneBtion  somewhat  Bunilar  was  de-  1S24,  2  Sh.  632. 

odfid  in  favonr  of  the  bequest  in  Kellond  >  Melvin  v.  Nicol,  20  May  1824,  3  Sb. 

^  Doiij^  28  Not.  1863,  2  Macph.  150.  31. 


*  On  the  other  band,  bequests  to  'Charities  in  Gbugow,  £1000;  Do.,  Abd^ 
^1000,*  were  held  to  be  void  from  uncertainty  in  Low's  Executors  and  others,  21  June 
1873, 11  Macph.  744.  In  this  case  no  power  of  selection  or  distribution  was  conferred 
on  any  one  expressly  or  by  implication. 
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found  to  have  been  duly  bequeathed,  under  the  ciicumBtances  which 
have  been  explained    But  you  will  observe  that  the  claims  of  the 
legatees  did  not  depend  on  any  destination  in  their  favour  contained 
in  the  deporit-receipU.    These  claims  arose  under  separate  memoranda 
or  instructions  granted  by  the  testators,  which  were  held  as  applicable 
to  the  sums  in  the  deposit-receipts,  and  as  directing  the   di8]>osal 
thereof  after  the  testator's  deatL    In  the  case  of  Cuthill,^  an  opinion 
was  expressed  by  Lord  Benholme,  and  concurred  in  by  the  other  Judges 
of  the  Second  Division  of  the  Court,  that  a  deposit-receipt  by  a  bank, 
acknowledging  the  receipt  of  a  sum  of  money  from  a  husband  and  wife, 
and  declaring  the  same  *  payable  to  the  longest  liver  of  them,'  could  not 
operate  as  a  legacy  or  gift  of  the  sums  deposited  to  the  wife  in  the  event 
of  her  survivance.    The  opinion  that  it  could  do  so  would  involve  '  the 
'  supposition  that  the  deposit-receipt,  which  is  neither  holograph  of,  nor 
'  subscribed  by,'  the  deceased,  '  but  is  a  printed  form,  the  written  part 
'  of  which  is  filled  up  in  the  hand  of  the  bank  officials,  could  operate  as 
'  the  will  or  testament'  of  the  deceased.    This  view  their  Lordships 
could  not  adopt^    But  where  the  deceased  had  deposited  money  in  a 
bank,  on  a  deposit-receipt  taken  in  name  of  his  brother-in-law,  who 
received  from  him  the  deposit-receipt,  and  uplifted  the  contents  a  few 
days  after  the  depositor's  death ;  the  Court  held  that,  in  the  whole  cir- 
cumstances, and  there  being  no  allegation  that  the  sum  was  deposited, 
or  the  receipt  held  for  any  other  purpose  or  on  any  other  footing,  the 
transaction  was  to  be  viewed  as  a  donation  by  the  deceased  to  his 
brother-in-law.' 

In  construing  testamentary  deeds,  a  difficulty  frequently  arises, 
whether  two  or  more  legacies  to  the  same  individual  are  intended  as 
additional  or  substitutional.  In  a  case  where  the  testator  desired  that 
£200  should  be  laid  out,  the  interest  ef  which  should  be  yearly  paid  to 
his  reputed  daughter,  and  that,  in  the  case  of  her  marrying  with  the 
consent  of  his  executors  and  other  friends,  £100  should  be  paid  and 
secured  for  her  portion, — the  £100  was  held  to  be  due,  besides  the  interest 
of  the  £200.'  And  the  application  of  the  doctrine,  that  the  testators 
intention  is  the  rule  of  construction,  will  be  found  anxiously  carried 
out  in  a  case  in  which  fourteen  instances  of  ambiguity  in  bequests 
were  settled  by  the  Court  in  accordance  with  the  presumed  intention 
of  the  testator.^ 


^  Cathm  V.  Bnrns,  20  March  1862,  24 
D.  849. 

*  Kennedy  v.  Rose,  8  July  1863,  1 
Macpk  1042. 


'  SntherUnd  v.  Satherland'a  Ezeenton, 
22  Nov.  1825,  4  Sh.  220. 

^  Honbrngh  v.  Honbnrgh,  12  Jan.  1847, 
9  D.  329. 


^  A  judgment  giving  effect  to  the  opinions  above  expressed  was  pronounced  in  the 
Special  Case  of  Watt*s  Trustees  v.  Mackenzie,  1  July  1869,  7  Maoph.  930.  The  money 
in  this  case  was  deposited  by  a  lady  who  took  a  receipt  bearing  that  it  had  been  raceiTed 
from  her  and  her  niece,  and  that  it  was  '  payable  to  either  or  the  sarviyor.'  The  receipt 
remained  in  the  aunVs  custody  till  her  death,  and  till  that  event  the  niece  was  nnawiie 
of  its  existence.  See  also  MiUer  v.  Miller,  27  June  1874, 1  R.  1107 ;  Crosbie*s  Trustees 
V.  Wright,  28  May  1880,  7  R.  823 ;  Jamieson  v.  M'Leod,  13  July  1880,  7  R.  1131. 
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It  is  on  the  same  piinciple — ^viz.,  of  piesnmed  intention — ^that,  in  Conditio  bi 

the  oonatmction  of  a  testamentaiy  or  mortis  causd  deed  granted  when  ^^Sxm^ ^"^ 

the  testator  has  no  children,  the  condition  si  sine  lUberis  decesserit  is,  as  a  ^^oEanRiT. 

general  mley  allowed  to  operate  in  favour  of  a  child  bom  to  the  testator 

after  the  execution  of  the  deed,  as  a  ground  for  reducing  a  deed  granted 

in  favoor  of  a  third  party.    That  principle  operates  with  peculiar  force 

vhen  pleaded  by  the  child  in  reference  to  a  deed  embracing  the  whole 

of  the  testator's  estata    It  is  almost  impossible  to  suppose  that  total 

disinheiitance  of  a  child  bom  after  the  execution  of  the  deed  is  intended 

Aceoidingly,  when  the  settiement  in  favour  of  the  third  party  was  of 

tlie  testator's  whole  estate,  and  the  father  survived  the  birth  of  the 

child  only  a  few  weeks,  reduction  was  sustained  at  the  instance  of  the 

child.^   But  the  deed  would  appear  not  to  be  rendered  nuU  by  the  birth 

rf  the  child.     It  would  seem  only  to  be  reducible  at  tiie  child's 

instance ;  and  where  the  reduction  was  brought  at  the  instance  of  the 

next-of-kin  of  a  posthumous  chUd,  who  had  died  when  only  a  few 

months  old,  the  deed  was  sustained.^    And  where  a  party,  having  taken 

bonds  payable  to  himself,  whom  failing  to  his  brother,  thereafter 

mairied  and  had  children,  whose  births  he  survived  for  two  years, — it 

was  held  that,  by  not  altering  the  destination  of  the  bonds,  he  showed 

his  intention  of  preferring  his  brother  to  his  children,  to  the  extent  of 

the  sum  in  the  bond&'    In  other  words,  he  was  held  to  have  left  a 

Bpedal  legacy  of  the  bonds  to  his  brother,  notwithstanding  his  marriage 

and  the  birth  of  his  children.    It  must,  however,  take  a  very  strong 

case  to  authorise  the  claim  under  the  deed,  as  against  the  testator's  own 

childien.     Lord  Glenlee  says  the  intention  to  prefer  the  stranger  must 

be  made  'as  plain  as  a  pike-stafit'    But  it  is  in  general  a  good  rule  to 

express  the  condition  in  the  testament,  and  leave  no  room  for  doubt  on 

a  point  so  important ;  and  certainly  it  is  most  unusual  in  destining  a 

bond  to  any  substitute  to  omit  calling  first  the  heirs  of  the  body  of  the 

institute.    If  the  institute  wishes  to  prefer  any  third  party  to  his  own 

children,  he  can  do  so  by  a  separate  writing. 

The  intention  of  the  testator  operates  not  only  as  the  rule  of  constmc-  whkbb  child 
tion  applicable  to  bequests,  but  to  regulate  the  disposal  of  any  legacy,  ^I^^ 
or  portion  of  an  estate,  which  a  party  shall  forfeit  by  repudiating  the  2lSSSi. 
general  settlement  of  the  testator.    Thus  where  the  testator  conveyed  to 
tniatees  the  whole  estate,  heritable  and  moveable,  which  should  belong 
to  him  at  the  time  of  his  death,  and  directed  them  '  to  pay  over  the  free 
'  rents  of  his  unentailed  lands  to  his  two  daughters,  equally  between 
'  them,  and  to  the  survivor  of  them ;'  and  one  of  the  daughters  claimed 
her  legitim,  and  thereby  forfeited  her  interest  in  the  bequest  of  the  rents 
of  the  unentailed  lands,  the  interest  so  forfeited  was  held  to  fall  to  the 
^t-estate,  as  compensation  pro  tarUo  for  the  legitim  drawn  therefrom 

^  Cdqulioiui  V.  CampbeU,  5  Jane  1829,  ^  Watt's  next-of-kin  v.  Jervie,  30  July 

'  Sh.  709.  1760,  M.  6401. 

>  Yule  V.  Yale,  20  Dec.  1768,  M.  640a 
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in  opposition  to  tlie  testator^s  wilL^  And  when  the  testator  conveyed 
the  wiiversUas  of  his  estate,  heritable  and  moveable,  to  three  children, 
declaring  the  share  of  any  one  who  should  challenge  his  will  to  be 
forfeited ;  and  one  of  the  children,  being  the  heir-at-law,  reduced  the 
disposition  as  regarded  the  heritable  properly,  and  so  forfeited  his  third 
share  of  the  moveable  estate,  the  forfeited  share  was  not  held  to  be 
intestate  succession,  and  as  such  to  fall  to  the  next-of-kin  of  the 
deceased.  It  accresced  to  the  disponees  other  than  the  heir-at-law; 
such  accretion  being  necessary,  by  way  of  compensation  pro  iafUo  to 
them,  to  give  effect,  as  nearly  as  might  be,  to  the  testator^s  will  and 
intention  in  their  favour.^  But  it  is  well  that  testamentary  deeds 
should  make  special  provision  for  the  right  of  accretion  in  such  cases, 
by  saying  that,  if  any  child  shall  repudiate  the  settlement,  the  share 
which  would  have  fallen  to  him  in  virtue  thereof  shall  accresce  to  the 
other  beneficiaries,  as  a  ^wrrogiUum  for  what  is  taken  from  them  by 
the  repudiation. 

A  legacy  cannot  be  made  verbally  for  any  sum  beyond  £100  Scots, 
because  no  obligation  for  a  larger  sum  can  be  proved  without  writing. 
But  where  it  can  be  proved  by  the  oath  of  the  party  beneficially  entitled 
to  the  estate,  that  he  promised  to  the  deceased  to  make  payment  of 
legacies  to  certain  persons,  such  persons  will  have  a  good  claim  against 
him  for  such  legacies,  although  the  amount  shall  exceed  £100  Scota' 
But  the  oath  of  an  executor,  who  is  not  also  residuary  l^atee,  can  have 
no  such  effect  Such  executor  is  just  a  third  party.^  A  verbal  l^acy, 
however,  for  a  larger  sum  than  £100  Scots,  will  be  good  to  the  amount 
of  that  sum,  if  the  legatee  choose  so  to  restrict  his  claim  ;^  and,  where  a 
verbal  l^acy  of  £10  had  been  actually  paid  by  the  executor,  the  C!ouit 
sustained  the  payment  to  the  extent  of  £8,  6s.  8d.,  apparently  without 
any  act  of  restriction  on  the  part  of  the  legatee.* 


VxsTnro  or 
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(2.)  We  next  consider  the  vesting  of  l^ades,  and  the  effect  of 
conditions  in  the  grants  of  legacies.  The  intention  of  the  party,  as 
expressed  in  his  deed,  is  the  regula  rtgutafiA  in  all  such  questions. 
But  it  may  be  stated,  as  the  general  rule  in  regard  to  vesting,  that  a 
legacy  payable  unconditionally  vests,  on  the  death  of  the  testator,  in  a 
legatee  who  survives  him,  and  is  transmissible  to  the  representatives  or 
assignees  of  the  legatee,  although  he  shall  die  before  the  term  of  pay- 
ment has  come. 


^  Breadalbane'i  TnuteeB  v,  Pringle,  15 
Jan.  1S41,  3  D.  367.^ 

s  Niabet's  TmsteoB  v.  Niabet,  6  Dec. 
1851,  14  D.  146. 

'  Hannah'a  Legateea  v.  Guthrie,  15  Jane 
1738,  M.  3837,  ft  5  Br.  Sap.  203  ;  reported 
ako  by  Lord  Elohiea,  under  the  title  of 


Phin  V.  Gathrie,  15  Jane  1738,  voce  L^acf , 
No.  5. 

«  Forayth'a  Traateea  v.  M*Lean,  18  Jan. 
1854,  16  D.  343. 

« Wallace  v.  Moir,  7  July  1629,  M. 
1350. 

•  KeUy  V,  Kelly,  8  Maitsh  1861,  23  D. 
703. 


^  See  alao  Davidaon'a  Traateea  v.  Davidaon,  15  Jaly  1871,  9  Macph.  1004. 
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Such  a  case  frequently  happens  where  a  legacy  is  left  to  one  in  life-  ybstiko. 
Ttsit  and  another  in  fee.  Lord  Corehouse  says  as  to  that  case,^ '  When 
'  i  legacy  is  left  to  one  person  in  liferent,  and  another  in  fee,  the  sub- 
'  sistence  of  the  liferent  does  not  prevent  the  fee  from  vesting  at  the 
'  deaOi  of  the  testator ;  and  the  rule  appears  to  be  the  same  when  a  fund 
'ia  conveyed  by  the  testator  to  trustees,  with  directions  to  pay  the 
'  interest  to  one  person  during  his  life,  and  the  capital  to  another  at  the 
'  liferenter^s  decease.  At  least  this  is  the  rule  when  there  is  a  destination 
'  of  the  fee  to  an  individual  simply,  and  no  ulterior  substitutions  which 
'  require  the  trust  to  be  kept  up  for  the  benefit  of  those  substitutes.' 
In  Maxwell's  case  there  was  a  trust' 

There  are  various  cases,,  however,  in  which,  notwithstanding  the  Subfknbion 
legatee's  survivance  of  the  testator,  the  vesting  of  legacies  may  not  take  ^^  ^"™'°- 
place,  or  may  be  for  a  time  suspended.^ 

1.  When  conditions  are  expressly  attached  to  the  grant  of  a  legacy,  whbn  lioact 
these  must  be  purified  in  order  to  complete  the  legatee's  right.     Thus,  oomditiohal. 
vheie  the  testator  named  trustees,  and  requested  each  of  'my  said 

trustees '  to  accept  £500  as  a  mark  of  friendship,  and  the  further  sum  of 
£105  as  a  recompence  for  'trouble  in  the  management  of  my  affairs,  and 
as  a  farther  testimony  of  my  affection  for  them,'  and  where  one  of  the 
peiaons  named  as  trustees  declined  to  accept  the  trust, — the  legacy  of 
£105  was  not  even  claimed  by  him, — the  other  legacy  was,  by  a  majority 
of  the  Court,  held  to  be  due ;  Lord  Gillies  strongly  objecting,  in  respect 
of  a  parallel  English  case,  in  which  both  of  the  legacies  for  friendship 
and  for  trouble  were  annulled,  because  the  party  had  not  clothed  himself 
with  the  character  of  trustee.' 

2.  Again,  when  the  legacy  was  made  payable  to  A.  during  her  life,  Subyiyorshif. 
and  at  her  death  was  to  be  equally  divided  between  the  testator's  two 

nieces,  or  the  survivor  of  them,  and  when  one  niece  predeceased  and  the 
other  survived  the  liferenter, — under  the  words  of  the  bequest,  it  was 
held  that  the  predeceaser  had  no  vested  right,  and  that  the  whole  legacy 
fell  to  the  survivor.^ 

3.  In  another  case  the  legacy  was  bequeathed  in  a  mutual  deed  of  ck)in>iTioKAL 
setflcment  It  was  to  bear  interest  from  the  first  term  after  the  death  »w"^io»- 
of  the  survivor  of  the  testators,  but  was  not  payable  for  two  years  after 

that  event    There  was  also  a  declaration,  that  in  case  the  legatee,  who 

*  Haxwdl  V.  Wylie,  25  May  1S37,    15      others  in  fee. 

SL  1005.  s  Henderaon  v.  Stnart,  13  Deo.   1S25, 

*  See  alflo  Tnmlmll  v.    Tnmbnll,    28      4  Sh.  306. 
{oly  1778,  M.  8099.    This  wm  a  case  of         *  Newton  v.  Thomson,  27  Jan.   1849, 

bequest  to  one  in    liferent,  and      11  D.  452. 


*  Where  a  testator  appointed  the  residue  of  her  estate  to  be  liferented  by  two 
gnndnieces,  and  in  the  event  (which  happened)  of  their  dying  without  issue,  the  residue 
^  directed  to  be  conveyed  to  her  '  own  nearest  heirs  in  moveables  whomsoever,  the 
difision  being  per  sUrpex  and  not  per  capUa,* — a  majority  of  seven  Judges  held  that 
tike  right  to  the  residue  did  not  vest  a  morte  teetcUoris,  but  on  the  death  of  both  life* 
iBDters  without  issue — Special  Case,  Wannop  and  others  (Haldane*s  Trustees),  15  Dec 
1881, 19  Scot  L.  B.  217  ;  9  R. 
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was  a  female,  should  die  before  the  sarvivor  of  the  testators,  the  legac] 
should  fall  to  her  executors  or  next-of-kin.  The  legatee  surviyed  the 
one  and  predeceased  the  other  testator ;  and  it  was  held,  looking  to  the 
whole  deed,  that  the  legacy  did  not  vest,  and  was  not  transmissible  b) 
the  legatee,  but  belonged  to  her  next-of-kin  as  conditional  institutea^ 
But  when  the  legacy  in  the  mutual  deed  was  granted  simply  to  the 
legatee,  and  was  payable  at  the  death  of  the  longest  liver  of  the  testators; 
without  any  contingent  destination  to  next-of-kin  as  above,  the  Courts 
after  much  difficulty,  and  by  a  small  majority,  held  that  it  had  vested 
by  the  legatee  surviving  one  of  the  testators,  though  he  predeceased 
the  other* 

And,  when  the  l^acy  is  payable  absolutely,  it  will  in  general  vest 
on  the  death  of  the  testator,  although  it  may  not  be  payable,  or  may  not 
authorise  any  demand  for  payment^  till  the  death  of  some  other  person 
also.  Thus,  where  a  l^acy  was  payable  after  the  decease  of  the  longest 
liver  of  the  testator  and  his  wife,  it  was  held  to  have  vested  by  the  l^a- 
tee  surviving  the  testator,  and  to  be  due  to  the  legatee's  representatives 
though  he  died  before  the  testator's  wife.' 

The  presumption  in  favour  of  vesting  is  strengthened  when    the 
legacy  bears  interest  during  the  period  between  the  testatoi^s  death  and 
the  term  of  payment^    The  Lord  Justice-Clerk  Boyle  said,  in  John's 
case, '  There  is  a  provision  here  for  payment  of  the  interest,  and  it  is 
'  not  the  case  of  a  common  conditional  legacy.    Looking  at  the  whole 
'  deed,  I  am  satisfied  that  it  was  in  the  contemplation  of  the  testator  to 
'  give  A  B.  and  his  representatives  this  legacy,'  etc.     It  was  likewise 
found  to  be  £a.vourable  to  vesting  when  there  was  a  direction  to  make 
an  interim  payment  at  a  certain  term  to  the  legatees,  and  when  they 
had  right  also  to  the  yearly  produce  of  the  balance,  after  satisfying  an 
annuity  payable  from  the  estate,  although  the  balance  was  not  payable  to 
them  till  the  annuitant's  death.'^    In  Watson's  case,  it  was  held  that  the 
balance  vested  in  those  who  survived  the  term  fixed  for  making  the 
interim  payment,  and  did  not  lapse  by  their  predeceasing  the  annuitant^ 
The  power  of  testing  upon  or  assigning  the  legacy,  although  the  term 
of  payment  is  postponed,  is  also  of  great  importance  in  &voaT  of  the 
presumption  of  vesting  a  morte  testatoris.^    It  is  also  important  in  the 
question  of  vesting  if  personal  obligations  are  appointed  to  be  granted 
by  the  l^atee  in  certain  events.     It  is  not  to  be  supposed  that  the 


^  LawBOD  9.  Stewart  and  others,  24 
Jao.  1826,  4  Sh.  384. 

'  Nioolaon  u  BamBay  and  another,  16 
Dec.  1806,  M.  App.  Legacy,  No.  2. 

s  Wallace  «.  Wallaces,  28  Jan.  1807, 
M.  App.  Glaose  No.  6.  The  case  of 
Sterling  v.    Baud's   Trostees,    12    Nov. 


1851,  14  D.  20,  was  decided  on  the  same 
principles,  being  almost  paraQeL 

4  Johns  V.  Mnnro's  IVnstees,  29  Nor. 
1833,  12  Sh.  146. 

^  Watson  V.  Ma>ongall,  4  June  18M, 
18  D.  971. 

*  Clark's  Executors  «.  Paterson,  5 
Dec  1851,  14  D.  141. 


^  See  also  Stewart's  Trustee  v,  Stewart  and  others,  21  October  1875,  13  Scottiih 
Law  Reporter  5. 
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ftestilor  would  direct  a  legatee  to  undertake  such  obligations,  without  Vurmo. 
intending  that  he  should  have  a  vested  right  as  the  consideration  and 
ooonteipart.^ 

But  where  the  bequest  is  contingent  on  an  event  which  may  happen 
within  a  limited  time,  and  the  existence  of  which  will  wholly  annul  the 
bequest,  the  vesting  appears  not  to  take  place  till  the  time  limited  has 
expired  without  the  occurrence  of  the  contingency.  Thus,  where  the 
testator  left  his  estate  to  trustees,  to  hold  for  his  sisters  and  their  heirs, 
in  case  they  should  appear  and  claim  within  five  years  from  his  death ; 
failing  which,  to  hold  for  certain  other  persons  in  liferent  and  fee  respec- 
tirely ;  and  neither  the  sisters  nor  their  heirs  appeared, — ^the  right  was 
held  not  to  vest  in  the  eventual  legatees  till  after  the  expiration  of  the 
fire  years ;  and  a  liferenter,  who  died  before  expiry  of  that  term,  was 
held  to  have  no  right  in  the  annual  proceeds  which  arose  prior  to  her 
death'  And,  when  the  legacy  is  made  absolutely  to  depend  on  the  will 
of  another,  it  appears  to  confer  no  vested  right,  unless  that  other  shall 
give  conclusive  directions,  or  shall  do  some  other  act  which  shall  entitle 
the  legatee  to  compel  pajrment^^ 

The  principle  of  dies  vnceHtbs  pro  condUione  hdbetur  may  also  affect  Dm  nrciBTus. 
the  vestiog,  when  the  term  of  payment  is  a  day  or  event  which  may  or 
may  not  happen ;  for  example,  the  majority  or  marriage  of  the  legatee.^ 
Whenever  the  uncertainty  appears  to  be  meant  as  a  condition  attaching 
to  the  grant  of  the  legacjr,  the  arrival  of  the  day  or  event  named  must 
take  place,  otherwise  the  legacy  will  lapse.  But  the  intention  of  the 
party  is  still  the  rule ;  and,  where  payment  is  ordered  at  an  uncertain 
time  stated  merely  as  a  time,  and  not  as  a  condition  of  the  grant, — 
in  other  words,  if  it  appears  that  an  absolute  bequest,  with  merely  a 
postponed  term  of  payment,  was  meant, — ^the  legacy  will  be  held  to  vest 
a  nujrU  UskUoris,  and  wiU  transmit  to  the  representatives  of  the  legatee, 
although  he  shall  die  before  the  term  of  pajnnent  arrives.  A  leading 
case  in  which  the  uncertainty  was  held  as  a  condition  attaching  to  the 
granty  and  in  which  the  legacy  was  held  not  to  have  vested,  is  that  of 
Omey.*  Here  the  fact  that  the  legacy  was  to  a  grandchild  appears  to 
have  weighed ;  and  you  will  recollect  that  a  decision  somewhat  similar 
was  pronounced  in  reference  to  a  provision  to  a  grandchild  in  the  case 

*  NewUggiiig    ^.    PaneU,    9    March  '  Bummde  v.    Smith  and    others,    10 
IS53,  15  D.  4S9 ;  affizmed  10  May  1855,      Jnne  1829,  7  8h.  735;  Sempills  v.  Lord 

3  Macq.  App.  273.  SempiD,  15  Nov.  1792,  M.  8108. 

*  Stenenaon  dl  Macintyre,  30  June  1826,  *  Omey  v.  MacLarty,  19  Not.  1788,  M. 

4  Sh.  776.  6340. 


^  If  the  fulfilment  of  a  condition  has  heen  rendered  impossible  by  the  voluntary  and 
intentional  act  of  a  person  who  has  an  interest  in  the  non-fulfilment,  such  person  cannot 
take  any  benefit  from  the  failure  of  the  condition. — ^Pirie  v.  Pirie,  19  July  1873,  11 
Hacpb.  941. 

^  Where  a  legacy  is  made  payable  on  *  the  marriage '  of  A.  B.,  the  vesting  is  sus- 
pended till  the  event  happens ;  where  it  is  made  payable  on  A.  B.'s  '  death  or  marriage,' 
it  Teats  a  mortt  tesUUoris.  In  the  latter  case  there  is  a  dies  eerius,  but  not  in  the 
fomier.— Mackintosh  v.  Wood,  5  July  1872,  10  Macph.  933. 
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of  Belk.^  A  leading  case  on  the  other  side  is  that  of  Bumets.*  Here 
a  legacy  was  bequeathed  to  A.  B., '  to  be  paid  when  he  is  sixteen  years 
of  age ; '  and  it  was  held  that  the  mention  of  the  legatee's  age  was  meant 
merely  to  regulate  the  term  of  payment  of  the  legacy,  not  as  a  condition 
of  the  grant.^ 

When  trustees  are  interposed,  a  material  question  in  connection  with 
that  of  vesting  is,  whether  their  appointment  was  intended  for  the 
management  of  the  fund  until  the  legatee  is  of  a  competent  age  to 
manage  for  himself,  or  whether  the  trustees  were  named  for  the  security 
and  benefit  of  conditional  institutes,  or  for  substitutes,  or  for  the  residuary 
legatee,  in  case  the  general  legatee  and  institute  should  die  before  the 
term  of  payment  In  the  former  case,  the  managers  being  for  the  l^atee, 
their  appointment  does  not  operate  against  vesting  as  at  the  death  of 
the  testator.'  The  cases  of  Wilson^  and  Halbert^  may  also  be  referred 
to  in  connection  with  this  point.  In  Halberf  s  case  there  is  a  valuable 
summary  by  Lord  President  M'NeiU  of  particulars  which  are  important, 
and  of  others  which  are  unimportant,  as  bearing  upon  the  pleas  that 
legacies  have  or  have  not  vested. 

But  when  there  is  a  trust  for  one  in  liferent  (or  substantially  in 
liferent),  and  the  fee,  after  the  termination  of  the  life-interest,  is  to  be 
given  to  other  parties  who  cannot  until  then  be  ascertained,  the  rule  as 
to  vesting  appears  to  be  different  In  the  case  of  Provan,^  the  testator 
conveyed  his  whole  estate  to  trustees,  with  dgrections,  inUr  alia,  to  pay 
an  annuity  to  his  niece  during  her  lifetime.  For  securing  the  annuity, 
they  were  to  lay  out  a  capital  sum  in  their  own  names,  and,  after  the 
annuitant's  death,  to  uplift  and  divide  the  capital  among  her  children 
equally, — the  share  of  ^any  who  had  predeceased,  leaving  issue,  to  fall  to 
such  issua  The  Court  held  the  intention  of  the  testator  to  be  that 
vesting  should  not  take  place  till  the  death  of  the  annuitant' 

The  examination  of  these  cases,  and  of  numerous  others  cited 
in  them,  will  show  very  clearly  that,  whilst  the  rule  of  construction  is 
universally  admitted  to  be  the  intention  of  the  testator  as  gathered  from 


1  BeUs  V.  Muon,  1  Feb.  1749,  M.  6332. 
See  mipra,  p.  921. 

*  Bnrnets  v.  Forbes,  9  Dea  1783,  M. 
8105. 

s  Wood  V.  Burnett's  Trustees,  2  July 
1813,  Hume  271 ;  and  Ralston  v.  Ralston, 
8  July  1842,  4  D.  1496. 

«  Wilson  V.  Wilson,  9  July  1842,  4  D. 
1603. 


^  Halbert  v.  Dickson,  26  Much  1853, 
15  D.  609. 

>  ProTsn  V.  Provan,  14  Jan.  1840,  2  D. 
298. 

'  A  similar  decision  was  pronounced  in 
the  exactly  paraUel  case  of  Johnston  r. 
Johnston,  9  June  1840,  2  D.  1038 ;  see 
aho  Young  «.  Robertson,  11  Feb.  1862,4 
Maoq.  App.  314. 


^  See  also  Alves'  Trustees  v.  Grant,  3  June  1874,  1  R.  969.    In  this  ease  the  Lord 
Justice-Clerk  Moncreiff  observed, '  It  may  perhaps  be  safely  said  that  one  main  element 

*  in  determining  how  far  an  uncertain  term  is  adjected  as  a  condition  of  a  legacy  u  to 
'  consider  wbo  is  burdened  by  the  legacy,  and  in  whose  favour  the  condition  is  oon- 

*  oeived.  An  ulterior  destination  of  a  specific  legacy  will  go  far  to  solve  the  qneetion 
'  against  the  legatee ;  while  a  bequest  of  residue  to  a  third  party  will  have  a  similAr, 
'  but  by  no  means  so  conclusive  an  effect.    But  if  no  one  but  the  heir-at-law,  or  the 

*  next-of-kin,  succeeding  ab  inUitato,  is  burdened  by  the  legacy  or  benefited  by  the 

*  alleged  condition,  the  presumption  will  be  strongly  the  other  way.' 
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his  deed,  the  application  of  the  role  is  exceedingly  difficult,  and  often  VBnoro. 
affected  by  considerations  of  a  very  minute  and  critical  description* 

The  Lord  Justice-Clerk  Boyle  says,  in  Provan's  case : — '  Every  case 
'of  this  kind  must  depend  on  the  special  phraseology  of  the  deed.  We 
'  must  look  at  it  as  a  whole,  and  consider  its  provisions,  in  order  to 
'  ascertain  the  will  of  the  testator.  This  is  the  only  rule  of  law  a  Court 
'  can  follow  in  such  questions.  I  have  difficulty  in  thinking  that  there 
'  13  a  principle  established  by  any  decision,  or  series  of  decisions,  on 
'  the  subject  We  are  bound  to  give  effect  to  the  will  of  the  testator, 
'  whatever  it  is,'* 

We  have  seen  that,  in  general,  a  legacy  vests  if  the,  legatee  survives  i<BGA(nr  lafsu' 
die  testator.     On ,  the  other  hand,  it  is  clear  that  by  the  legatee's  paBDBosAsss  ' 
predecease  of  the  testator  the  legacy  lapses.*^    The  bequest  proceeds  *■^^'^"• 
from  &vour  to  the  legatee  personally ;  and,  if  he  is  not  to  be  benefited 

1  Butherfoid  v.  Tnmbnll,  30  May  1821, 1  Sh.  37. 


*  T1i6  opinion  of  Lord  Colonsay  when  deliyering  the  judgment  of  the  House  of 
Lords  in  the  ease  of  Carlton  ^.  Thomson,  30  July  1867,  5  Maoph.  (H.  L.)  151,  states 
▼ery  dearly  and  ooneisely  the  general  principles  of  law  with  reference  to  vesting.  At 
p.  154  he  aays,  'The  general  rule  of  law  as  to  beqaests  is,  that  the  right  of  fee  given 
'  Tcsti  a  morie  tesiaioria.     That  rale  holds  although  a  right  of  liferent  is  at  the  same 

*  time  given  to  another,  and  although  that  is  done  through  the  instrumentality  of  a 
'  trust,  snd  whether  the  fee  be  given  to  an  individual  fiommcUim  or  to  a  class.     The 

*  pQS^onement  of  the  period  of  payment  till  the  death  of  a  lif  erentrix  does  not  suspend 
'  ti>e  ?estin|^  nor  does  the  interposition  of  the  machinery  of  a  trust  for  carrying  into 
'  effect  the  intentions  of  the  testator.     Indeed,  the  creation  of  a  trust  is  a  very  usual 

*  mode  of  securing  the  interest  of  a  lif erenter,  where  the  right  to  the  fee  is  nevertheless 
'  intended  to  vest  in  the  person  or  class  of  persons  for  whom  it  is  destined.  Although 
'  the  jwM  dommU  may  be  in  trustees  the  jus  crediti  is  in  the  beneficiaries  as  a  vested 

*  ri^t  At  one  time  doubts  were  entertained  as  to  the  case  where  the  settlement  was 
'  by  a  trust-deed,  to  hold  for  a  liferenter  and  successive  persons  as  fiars,  but  the 

*  tendency  of  recent  decirions  in  that  class  of  cases,  and  indeed  in  almost  all  cases,  has 
'  been  in  favour  of  the  vesting  of  the  fee  a  morte  iestaioris,  unless  the  terms  of  the  deed 

*  lie  inch  as  to  exclude  that  construction. 

' .  .  .  The  circumstance  that  some  of  the  members  of  the  favoured  class  were 
'  unborn  at  the  testator's  death  is  no  obstacle  to  the  right  vesting  in  each  of  them  as 
'  soon  IS  they  respectively  come  into  existence,  although  the  amount  of  the  benefit  to 

*  secroe  to  each  may  not  be  then  ascertainable.     That  is  quite  settled. 

'  There  may,  however,  be  cases  in  which  vesting  is  suspended.  Thus,  where  the 
'  right  is  made  conditions!  on  a  contingency  personal  to  the  legatee,  such  as  marriage  or 
'  amrsl  at  majority,  events  or  dates  uncertain,  which  may  never  have  taken  place, 

*  thwe  is  a  presumption,  though  not  insuperable,  that  vesting  or  right  to  take  was 
'  intended  to  be  suspended  until  the  occurrence  of  the  contingency  should  be  ascertained. 
'  So  also,  an  inference  to  that  effect  may  be  deduced  from  an  express  clause  of  substi- 

*  tntion  or  survivorship  applicable  to  the  members  inter  m  of  a  class  to  whom  the  fee  is 
'  destined.    These  are  the  most  usual  indications  of  intention  to  suspend  vesting.  .  .  . 

*  An  inference  of  intention  to  suspend  vesting  may  in  a  particular  case  be  collected 
'  from  the  whole  purpose  and  tenor  of  a  deed.  ...  It  has  been  contended  that  where, 
'  in  addition  to  postponement  of  the  period  of  payment  during  the  life  of  a  liferenter, 
'  there  is  a  substitution,  or,  as  it  is  sometimes  called,  a  destination  over,  in  favour  of 
'  parties  other  than  the  fiars  first  named,  there  ia  a  presumption  that  the  vesting  also 
'  waa  intended  to  be  postponed  tiU  the  death  of  the  liferenter.  There  are  cases  in 
'  which  that  circumstance  has,  in  connection  with  other  circumstances,  been  taken  into 
'  account,  but  it  is  by  no  means  a  conclusive  circumstance.' 

h  A  legacy  so  lapsing  falls  to  the  residuary  legatee,  not  as  conditional  institute,  but 
aa  the  person  entitled  to  the  whole  estate  subject  to  the  burdens  imposed  by  the 
testator,  which  may  or  may  not  take  effect — Storie's  Trustees  v.  Gray  and  others,  29 
May  1874,  1  R.  953. 
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the  testator  is  supposed  to  prefer  his  own  heirs  to  the  heirs  of  the  legatee, 
excepting  in  those  instances  where  the  conditio  n  tine  Itberis  deeesserU 
comes  into  operation.  But  if  the  legacy,  in  place  of  being  bequeathed 
simply  to  A.,  is  bequeathed  to  A.  and  his  heirs  or  executors,  the  prede- 
cease of  A.  does  not  cause  lapsing.  He  can  transmit  nothing  to  heirs, 
nor  can  he  assign  the  legacy,  nor  will  his  creditors  have  any  claim  upon 
it,  because  he  himself  had  no  right.  The  legacy  faUs  to  his  heirs,  not  as 
representing  him,  but  as  conditional  institutes,  and  in  their  own  right, — 
the  condition  of  the  grant  to  them  being  the  predecease  of  A.  These 
principles  are  illustrated  by  many  cases.^ 

The  same  holds  when  the  testament  declares  that,  in  the  event  of  the 
decease  of  one  of  several  legatees,  his  l^acy  is  to  £bJ1  to  the  survivors. 
The  survivors  take  as  conditional  institutes,  supposing  the  conditio  si 
sine  Uberis  not  to  operate.^    And  it  would  confer  no  transmissible  right 
upon  the  intended  legatee  to  make  the  legacy  to  him  and  his  heirs  or 
assignees.    In  case  of  his  predecease,  the  legacy  would  fall  to  his  next- 
of-]dn  or  heirs  in  moveables,^  as  conditional  institutes,  and  not  to  his 
executors-nominate  or  assignees  of  any  kind.    The  use  of  the  word 
'  assignees '  in  such  case  would  be  held  applicable  to  the  assignees  of 
the  legatee  after  his  own  right  had  become  vested.    At  all  events,  the 
use  of  that  term  cannot  give  the  intended  legatee  the  power  to  assign  a 
right  which  never  becomes  vested  in  himself.'    And  even  if  the  legatee 
survives  the  testator,  and  acquires  a  vested  right,  an  assignation  of  the 
bequest  granted  by  the  legatee  during  the  testator's  lifetime  will  not  be 
available  to  exclude  an  arrestment  of  the  l^acy  used  after  the  testator's 
death.    Before  the  testator's  death  the  legatee  had  nothing  to  assign.^ 

But  a  qualification  in  regard  to  lapsing  arises  when  the  legatees  are 
children  or  other  descendants  of  the  testator.  In  these  cases  there  is 
the  presumption  that  the  legacy  proceeds  from  the  pietas  patema;  and 
effect  is,  in  general,  allowed  to  the  implied  condition  si  sine  liberis 
decesserU,  giving  the  legacy  to  the  issue  of  the  predeceasing  legatee, 
even  if  there  is  a  substitution  to  a  third  party.^  It  makes  no  difference 
that  at  the  time  the  bequest  was  made  the  legatee  had  children,  of 
whom  the  bequest  takes  no  notice.  Where  a  testator  by  his  deeds 
of  settlement  granted  provisions  to  all  his  children,  and  in  several 


1  See  paiiicaUrly  Inglis  v.  MiUer,  16 
July  1760,  M.  8084;  Boston  and  othera 
V.  Honbnrgli,  13  Feb.  1781,  M.  8099; 
Henry  and  others  v.  Grant,  19  Feb.  1824, 

2  Sh.  725 ;  Fyffe  v.  Fyffe,  13  July  1841, 

3  D.  1205 ;  and  Glendinning  v.  Walker, 
30  Nov.  1825,  4  Sh.  237. 

>  Dunlop  V.   Crawford,  2  June   112, 
F.  C. 


s  Graham  v.  Hope,  17  Feb.  1807,  H. 
App.  voce  Legacy,  No.  3. 

*  BedweUa  v.  Tod,  2  Dea  1819,  F.  C. 

*  A  leading  case  on  this  point  is  that  of 
the  Magistrates  of  Montrose  v.  Bobertaon, 
21  Kov.  1738,  M.  6398 ;  see  also  Neikon 
V.  Baillie  and  others,  4  June  1822,  1  Sh. 
458  ;  and  Willde  v.  Jackson,  9  July  1836, 
14  Sh.  1121. 


*  His  <  heirs  *  or  '  executors '  will  be  the  persons  who  would  have  snooeeded  to  him 
as  his  heirs  in  moveables  if  he  had  died  intestate  at  the  same  moment  as  the  teststor. 
-^Maxwell  v.  Maxwell,  14  Bee  1864,  3  Macph.  318;  Stodart*s  Trustees,  5  Much 
1870,  8  Macph.  667  ;  Ewart  v.  Cottom,  6  Dec.  1870,  9  Macph.  232;  see  also  JSHnmo 
V.  Murray  s  Trustees,  supra,  p.  960,  note  o. 
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instances  gave  the  right  to  them  and  their  heirs  expressly,  in  the  others 
gsTe  no  express  right  to  the  heirs,  a  difficulty  has  arisen  in  consequence 
of  this  difference.  But  it  has  been  overruled,  particularly  in  the  case 
of  Dizon.^  This,  however,  was  a  very  strong  case  for  the  cliildren.^  The 
ame  qualification  has,  for  some  time,  been  extended  to  the  case  of 
Isaacs  granted  to  collateral  relatives,  or  even  to  those  who,  though 
a)imected  by  blood,  are,  in  the  eye  of  law,  strangers, — ^when  the  legacies 
ue  gianted  to  such  parties  respectively  as  a  class.'  The  residue  of  the 
testator's  estate  was  bequeathed  in  Wallace's  case,  to  the  children  of  a 
nephew  who  should  be  alive  at  the  decease  of  the  longest  liver  of  the 
testator  and  his  wife,  the  share  of  any  child  who  should  die  before  the 
bequest  became  payable  falling  (so  far  as  unpaid)  to  the  survivors  of 
said  children :  in  Christie's  case,  the  bequest  was  in  favour  of  the 
testator's  cousins  by  the  mother's  side  who  should  be  in  life  at  the  time 
of  the  testator's  death.^  One  of  the  children  in  Wallace's  case  prede- 
ceased the  testator's  wife,  leaving  issue;  and  one  of  the  cousins  in 
Christie's  predeceased  the  testator,  leaving  issue;  and  in  both  cases 
the  issue  were  preferred  to  the  share  which  would  have  fallen  to  their 
parents  if  they  had  siurvived.^  But  if  the  legacy,  though  left  to  several 
peisons,  whether  related  to  the  testator  or  not,  is  bequeathed  to  the 
legatees  individually,  and  not  as  a  class,  the  rule  on  the  point  now 
under  consideration  appears  to  be  difiTerent.  The  conditio  si  sine  liberis 
win  not  be  allowed  to  operate.  The  share,  left  to  one  of  such  persons 
individually  who  shall  predecease  the  testator,  of  a  bequest  left  to  him 
and  the  o^ers  individually,  will  not  fall  to  the  children  of  the  prede- 
ceaser,  but  will  lapse.'d 

'  Dixon  V.  Brown,  10  June  1836, 14  Sh.  ^  Hamilton  v.  Hamilton,  8  Feb.  1837, 

93S;  affinned  9  Feb.  1841,  2  Robinson's  16  Sh.  478.    The  rules  as  to  the  operation 

App.  1.  of  the  above  condition  are  very  fuUy  dis- 

^  See  the  eases  of  Wallace  v.  Wallaces,  cussed  in  this  case.     [See  also  M'Gown's 

before  referred  to,  and  Christie  v.  Pater-  Trustees    v,   Robertson,    17    Dec.    1869, 

•ooa,  5  July  1822,  1  Sh.  543,  and  F.  C.  8  Macph.  356.] 


*  Where  a  father  had  made  a  suitable  provision  for  his  daughter,  the  condition  was 
held  aoi  to  apply  to  a  simple  legacy  granted  over  and  above. — Dougbs's  Executors,  5 
Febrasry  1869,  7  Macph.  504. 

b  The  authority  of  Christie's  case  was  impugned  in  the  case  of  Rhind's  Trustees  v. 
Leith  sad  others,  5  Dec.  1866,  5  Macph.  104,  and  also  in  the  case  of  Blair's  Executors 
and  others,  18  Jan.  1876,  3  R.  362.  In  this  case  it  was  held  that  the  condition  did 
not  extend  to  the  issue  of  predeceasing  brothers  and  sisters. 

^  That  is,  to  the  original  share.  I^iey  would  not  be  entitled  to  that  portion  of  the 
|sp66d  share  of  a  child  predeceasing  without  issue  which  their  parent  would  have  taken 
in  terms  of  the  settlement,  had  he  survived  the  period  of  division. — Clelland  v.  Gray, 
etc.,  20  June  1839,  1  D.  1031 ;  Toung  v,  Robertson,  14  Feb.  1862,  4  Macq.  App.  337  ; 
Aitken's  Trustees  v.  Wright  and  others,  22  Dec.  1871,  10  Macph.  275 ;  Macnish  v. 
Donald's  Trustees,  25  Oct  1879,  4  R.  96. 

<^  In  a  mutual  settlement  by  husband  and  wife,  the  trustees  were  directed  on  the 
death  of  the  wife  to  pay  over  tiie  husband's  half  of  the  estate  to  his  nearest  in  kin, 
failing  his  appointing  legatees.  He  predeceased,  without  having  appointed  legatees, 
>nd  his  estate  was  held  to  have  vested  at  his  death  in  those  who  were  then  his  next  of 
kin.— Ferrier  v.  Angus,  21  Jan.  1876,  3  R.  396. 

A  destination  to  the  testator's  '  nearest  in  kin  *  means  those  nearest  in  blood,  to  the 
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joniT  LiQAOY.  I  may  here  notice  the  case  of  a  bequest  in  favour  of  two  persons.  Ii 
such  case,  if  the  words  used  are  'to  A.  and  B.  jointly/  each  will  take  { 
half  if  both  survive  the  testator.  But  the  l^acy  is  bequeathed  to  both 
and,  if  one  predeceases  and  the  other  survives,  the  survivor  takes  th( 
whole.^  But  if  the  words  employed  are,  *  to  A.  and  B.  equally  betweei 
them,'  or '  one-half  to  each,'  although  the  result  will  be  the  same  if  botl 
survive,  yet^  on  the  other  hand,  if  one  predeceases,  the  survivor  wilj 
take  only  a  half, — ^the  other  half  will  lapse.*  These  results  ought  to  be 
pointed  out  to  a  testator,  in  any  case  of  legacy  to  two  or  more  parties,  so 
that  his  intention  may  be  duly  expressed. 

SuBSTiTDTioNs        (3.)  Wc  lutvc  uow  to  cousider  the  effect  of  substitutions  in  the  grants 

of  legacies.     A  substitution  is  that  form  of  destination  by  which  the 
right  is  made  to  devolve  upon  a  certain  person,  failing  the  institute  or 
him  to  whom  the  legacy  has  been  bequeathed  in  the  first  instance.    A 
regular  substitution  is  accordingly  denoted  by  the  words '  whom  Culing ;' 
as  thus, '  I  leave  to  A.  B.,  whom  failing,  to  C.  D.,'  etc.,  though  the  words 
'  whom  failing '  are  not  absolutely  necessary  to  make  a  substitution.    In 
the  case  of  legacies  a  simple  substitution, — ^for  example,  a  direct  grant  to 
A.,  whom  failing  to  B., — operates  nothing  in  favour  of  the  substitute  if  the 
institute  survives  the  term  of  vesting,  or,  in  certain  cases,  if  he  leaves 
issue  who  survive  that  term.    By  the  survivance,  the  full  right  to  the 
legacy  vests  in  and  belongs  to  the  institute,  and  after  Ids  death  falls 
not  to  the  substitute,  but  to  the  heirs  or  assignees  of  the  institute,  just 
as  if  there  had  been  no  substitution.    This  rule  is  strongly  illustrated 
by  the  case  of  Fyffe,'  already  cited,  where  a  legacy  bequeathed  with  a 
substitution  became  vested  in  the  institute,  who  was  insane,  and  was 
held  upon  his  death  to  fall  under  a  settiement  executed  by  him  whilst 
in  sound  mind,  and  not  to  devolve  upon  the  substitute  l^atee  named 
by  the  testator.^ 

CiiiATBD  BT  A  Wc  havc  a  case  of  proper  substitution  created  by  a  trust,  where  the 
trustees  were  directed  by  the  testator,  after  the  death  of  his  widow, 
and  in  case  of  the  failure  of  his  children,  to  pay  the  residue  to  certain 
of  his  brothers  and  sisters.  The  testator  was  survived  by  one  of  his 
children,  who  died  in  pupillarity  before  actual  payment  of  the  funds  took 

1  Stair,  iii.  8.  27  ;  TnUoch  v,  Wekh,  M.  8101  ;  and  Tonie,  etc.  v.  Muniie,  e(e.» 

23  Nov.  1838,  1  D.  94.  31  May  1832,  10  Sh.  697. 

s  Patenon  v.  Patenon,  4  June  1741,  ^  f^ffe  v.  Fyffe,   13  July  1841,  3  D. 

M.  8070;  Bom  v.B4Me8,  12  Jan.  1782,  1205. 


TRUST. 


exdnaion  of  representatives  in  moveables  nnder  the  Intestate  Snccession  Act  of  1855. 
— ^Young's  Trustees  v.  Janes,  mipra,  page  960,  note  e. 

*  When  there  was  a  general  conveyance  of  heritable  aod  moveable  estate  to  A.  tsd 
B.  *  equally  between  them,  and,  in  case  of  the  death  of  either,  without  heirs  of  hii  or 
her  body,  to  the  survivor  of  them,'  it  was  held  that  the  case  was  one  of  conditioDil 
institution  and  not  of  substitution  of  the  survivor. — Paul  v.  Home,  6  July  1872, 
10  Macph.  937. 
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]dace;  aad  the  substitutes  were  preferred  to  the  funds  in  preference  to 
the  next-of-kin  of  the  child^  But  the  trust  must  be  special,  and 
intended  for  the  henefit  of  the  substitutes,  in  case  the  institute  should 
die  before  the  period  of  payment.  In  the  case  of  Williamson^  it  was 
found  that  the  mere  appointment  by  the  testator  of  executors  of  his 
will,  generally,  does  not  constitute  a  trust  effectual  to  prevent  the 
legacy  from  vesting  in  the  person  first  called.  The  same  was  found  in 
the  case  of  Alexander,'  in  which  the  necessity  of  a  special  and  permanent 
trust  was  more  fully  discussed.  The  order,  there,  was  to  lodge  the  bequest 
on  a  heritable  bond,  or  in  the  public  Funds,  that  the  legatee  might  receive 
the  interest  during  all  the  days  of  her  life,  and  her  children  to  be  her 
beiis.  The  legatee  was  held  to  be  fiar,  and  the  children  only  substi- 
tates.  And  in  regard  to  a  legacy,  equally  as  in  the  case  of  the  convey- 
ance of  land,  the  grant  to  a  parent  in  liferent,  and  to  his  children 
noicihiri  in  fee, — or  to  a  parent  in  liferent,  and  his  children  bom  (but 
not  named)  and  to  be  bom  in  fee, — operates  to  bestow  the  fee  upon  the 
poient  absolutely  and  to  give  the  children  a  mere  spea  stLCcessionis} 

A  few  general  remarks  only  appear  necessary  in  closing  this  subject.  Katuri  of 
The  interest  of  a  legatee  or  beneficiaiy  under  a  tmst-settlement  is  mm^m  ^ 
transmissible  by  him  as  soon  as  his  right  becomes  vested,  although  ^^  ^JJS^o 
the  property  continues  to  be  held  by  the  trustees;  and  he  may 
transmit  by  mortis  causd  deed,  as  well  as  by  one  inter  vivos?  And, 
although  the  estate  out  of  which  the  legacy  is  to  be  paid  consists  of 
lands,  a  feudal  conveyance  of  the  legacy  is  not  necessary  nor  appro- 
priate. The  right  of  the  beneficiary  consists  of  a  claim  upon  the  trustees ; 
and  an  assignation,  as  of  a  debt  or  jus  crediti,  is  the  proper  mode  in 
which  to  transfer  it.  The  assignation  must  be  followed  by  intimation 
to  the  trustees.^  And,  even  when  the  property  held  by  the  trustees 
is  heritable,  any  general  interest  of  a  beneficiaiy  under  the  tmst  is 
attachable  by  anestment  in  the  hands  of  the  trustees  and  furthcoming 
against  them ;  not  by  inhibition  and  adjudication  against  the  beneficiary. 
The  right  of  the  beneficiaiy  is  a  claim  upon  the  tmstees,  not  to  any 
particolar  part  of  the  estate,  but  to  a  sum  or  payment  generally  out 
of  the  estate.^  But  if  the  trustees  hold  a  particular  heritable  subject, 
vMch  they  are  bound  to  make  over  to  a  certain  beneficiaiy,  and  the 
light  to  it  is  vested  in  him,  I  apprehend  that  his  right  is  in  the  subject, 
and  heritable,  and  ought  to  be  attached  by  inhibition  or  adjudication : 
anestment  and  furthcoming  also  may  be  employed,  ob  majorem  caute- 
lam.    And  if  a  creditor  of  the  beneficiary  should  raise  adjudication, 

'  AonandAle  V.  liacniven,  9  June  1847,      others,    13    Jnly    1860,    22    D.    1442; 
9  D.  1201.  affirmed  19  Jnly  1862,  4  Macq.  App.  397. 

»WmUi«i«mf^.Coch«naiidPater«)ii,  *  ^"iJ^Jif    i^fi^J^Qi.%  q?*^'    ^ 

^J™  1828,  6  Sh.  1036.  ^*^?J'  ^^*',/®^i'  i  ?^.*®^•  i,       „    « 

.  "  MacdowaU  and  Selkng  v,  Bnasell,  6 

•Alexander  v.  Alexander,  13  Deo.  1849      pet.  1324,  2  Sh.  682. 
^^"'  ^-  '  Grierson  v.  Ramaay,  26  Feb.  17S0,  M. 

^Fergoson's  Tnuteea  r.  Hamilton  and      769. 
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in  order  to  attach  the  subject  for  payment  of  his  debt,  the  subject 
is  by  the  action  made  litigious;  and  this  affects  the  nature  of  the 
diligence  suited  to  attach  the  property.  The  proper  diligence  foi 
attachment  of  the  property  in  such  cases  would  be  inhibition  on  the 
dependence.^ 
DiscHAROB  BT  Lcgatecs  having  right  to  legacies  of  specific  amount  are  not  bound,  on 
"OATKB.  receiving  payment,  to  grant  a  formal  discharge  in  favour  of  the  trustees 

or  others  making  payment,  or  to  pay  ad  valorem  fees,  as .  for  such  a 
'   discharge,  to  the  agent  of  the  party  making  payment.     A  simple  receipt 
by  the  legatee  for  the  legacy  is  all  that  can  be  required.^     The  case  of 
residuary  legatees  is  different^ 
gbnbral  BULBS       Thc  framing  of  trust-settlements  is  a  very  anxious  and  difficult  de- 
TR^a^x-   partment  of  professional  duty,  as  the  cases  before  cited  abundantly 
MBNTB.  show.     The  great  point  always  is  to  exhibit  clearly  and  distinctly  the 

testator's  concluded  will  and  intention.     Caution  is  necessary,  however, 
in  the  use  of  terms  which  have  a  definite  or  accustomed  signification ;  for 
though  the  intention  is  what  is  sought  for,  and  deeds  may  be  expressed 
so  as  to  overrule  the  ordinary  import  of  such  terms,  the  Court  will  not 
narrow  the  application  of  rules  of   interpretation    already  adopted, 
without  the  clearest  evidence  that  the  usual  interpretation  is  not  to  be 
given.     In  general,  the  employment  of  plain  ordinary  language  will  best 
obviate  doubt.     I  recommend  particularly,  however,  that  on  the  question 
of  vesting  the  deed  should  always  be  explicit     The  testator's  views 
ought  to  be  ascertained  regarding  the  contingent  rights  to  arise,  in  case 
of  the  failure  of  the  legatees  whom  he,  in  the  first  place,  prefers ;  and 
if  it  is  wished  that  a  I^acy  or  residuary  estate,  with  a  distant  term  of 
payment,  shall  vest,  or  shall  not  vest,  before  the  legatee's  majority,  or 
before  any  other  event  which  the  testator  may  have  in  view,  the  necessary 
clause  ought  to  be  introduced  in  the  deed.    If  the  event,  for  instance, 
is  majority,  the  words  may  be  '  which  legacy  shall  not  vest  in  the  said 
A.  B.  till  he  shall  attain  majority.'    Care  must  also  be  taken,  however, 
not  to  declare  the  legacy  or  estate  payable  or  available  to  the  legatee 
or  beneficiary  before  the  term  of  vesting  actually  arrives.    And  though 
we  have  seen  that  the  issue  of  a  predeceasing  legatee  will,  in  some  cases, 
take  the  legacy  intended  for  their  parent,  if  he  had  survived,  that  point 
also  should  be  placed  beyond  question,  and  the  deed  should  be  expressed 
so  as  to  favour  the  issue,  unless  the  testator  shall  direct  their  exclusion. 
It  is  also  very  common  to  exclude  the  jus  mariti  in  the  interests  of 
daughters'  portions ;  and,  if  the  daughter  is  immarried  at  the  time,  to 
direct  the  trustees  to  see  her  portion  secured  to  her  in  alimentaiy  liferent, 
and  her  children  in  fee,  in  case  of  her  marriaga 

1  WilBon  V.  Smart,  31  May  1809,  F.  G. 

*  Fleming  v.  Brown,  6  Feb.  1861,  23  D.  443. 

*  See  M'Laren  v,  Howie,  6  Not.  1869,  8  Macph.  106. 
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CHAPTER  III. 
We  have  now  to  consider  the  mode  of  completing  titles  in  the  per-  CoifPLKnoM 


sons  of  trustees  and  judicial  factors.    Executors,  testamentary  disponees,  TRusTEjra^n) 
and  judicial  factors  ought,  as  soon  as  possible  after  their  appointment,  J^^ci^ 
to  complete  titles  in  their  persons  to  the  estate  conveyed  to  them,  or 
over  which  their  powers  extend. 

In  r^ard  to  the  moveable  estate,  so  far  as  the  executors  or  trustees 
can  obtain  actual  possession,  their  title  is  complete  in  virtue  of  the 
testament  or  other  deed  in  their  favour;  so  far  also  as  such  estate  shall 
have  been  specially  conveyed,  their  title  will  be  complete,  except  when 
intimation,  registration,  or  entry  in  the  books  of  a  joint-stock  company 
is  necessary,  as  in  the  case  of  personal  bonds,  patent  rights,  stocks  and 
shares,  etc.  These  steps,  when  required  from  the  nature  of  the  subject, 
or  the  terms  of  the  conveyance  in  favour  of  the  trustees,  must  be  taken 
by  the  testamentary  assignees  like  other  assignees.  It  is  to  be  observed, 
however,  that  a  general  conveyance  of  the  testatoi^s  whole  estate, — such 
estate  consisting  for  the  most  part  of  the  residue  of  his  father^s  estate, 
held  by  his  father's  trustees,  and  vested  in  him  (the  son)  as  his  father's 
T^doary  legatee, — though  folly  intimated  to  the  father^s  trustees,  does 
not  transfer  the  estate  from  the  son  to  his  (the  son's)  executors.^ 

As  to  all  the  deceased's  moveable  estate  not  specially  conveyed  by  xo  motxablb 
him  to  his  trustees,  or  of  which  actual  possession  is  not  obtained  by  ■^^^^*- 
them,  they  must  complete  their  title  by  confirmation ;  a  process  which 
will  be  more  fully  explained  hereafter.     Confirmation,  which  is  a  public 
judicial  proceeding,  completes  the  title  without  intimation. 

In  reference  to  the  heritable  estate,  a  general  disposition,  whether  To  bsbitaob. 
contained  in  an  ordinaiy  disposition  and  settlement,  or  in  a  trust-deed, 
is  a  sufBcient  title  to  bonds  secluding  executors  ;^  also  to  leases ;  but,  in 
agricnltural  or  mineral  leases  of  ordinary  endurance,  possession  must 
follow  in  order  to  make  the  right  real     To  leases  which  have  been 
iccorded  under  the  Leases  Begistration  Act,  the  title  must  be  made  up 
as  proTided  by  the  Act.     This  point  wiU  be  afterwards  considered  when 
ve  are  on  the  subject  of  leases.     In  the  case  of  lands,  or  other  proper 
heritable  estate,  the  procedure  depends  on  the  state  of  the  title  in  the 
person  of  the  deceased.    If  he  had  merely  a  personal  right,  in  virtue  of  wherb 
a  disposition  not  registered,  or  with  procuratory  of  resignation  or  precept  p|^^  ^^ 
of  sasine  unexecuted,  the  disposition  and  settlement,  or  trust-disposition,  mqht. 
though  containing  only  a  general  conveyance  of  the  testator's  lands, 
with  general  assignation  to  the  writs,  operates  a  valid  transfer  of  the  Genxb^l  cozr- 
personal  right ;  and  it  authorises  the  testamentary  disponee  to  obtain  ISoNiTiST^ 

TO  WRT*I*B 

1  Smith's  Trustees  v.  Grant  and  others,  27  June  1862,  24  D.  1142. 
*  Grant  v.  Grant,  July  1718,  M.  14,377. 
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infeftment  in  feudal  subjects  either  by  resignation  or  confirmation,  in 
virtue  of  the  unexecuted  procuratory  or  precept, — or,  in  burgage  subjects, 
in  virtue  of  the  unexecuted  procuratory, — ^in  favour  of  the  deceased,  and 
of  the  general  disposition  and  assignation  to  writs  ;^  or,  in  virtue  of  the 
Titles  Acts,  the  disponee  can  proceed  in  either  of  the  modes  pointed  oat 
in  section  14  of  the  Act  of  1858  as  to  feudal,  and  section  10  of  the  Act 
of  1860  as  to  burgage  subjects;  and  that  although  the  disposition  in 
favour  of  the  deceased  contained  no  procuratory  of  resignation  or  precept 
of  sasine.^     I  do  not  think  it  has  yet  been  decided  that  a  general  dispo- 
sition of  the  lands,  when  not  accompanied  by  an  assignation  to  writs, 
is  sufficient  to  convey  an  unexecuted  procuratory  or  precept ;  and,  as  to 
that  question,  a  disposition  without  procuratory  or  precept  would  be  in 
the  same  situation  now  as  one  without  procuratory  or  precept  was  before 
the  passing  of  the  Titles  Acts.     I  believe  that  practice,  to  some  extent, 
supports  the  view  that  the  disposition  of  the  lands  carries  the  writs, 
though  there  is  no  assignation  to  writs ;  and  I  think  there  are  reason- 
able grounds  for  holding  the  conveyance  good,  though  not  accompanied 
by  the  assignation.     I  know,  however,  that  a  title  offered  to  a  purchaser 
was  questioned,  on  the  ground  that  a  general  disposition  of  all  lands 
belonging  to  the  testator  at  the  time  of  his  death  was  not  enough  with- 
out the  assignation  to  writs ;  and  that^  on  a  reference,  eminent  counsel 
decided  that  it  was  not  such  a  title  as  a  purchaser  was  bound  to  accept 
Adjudication  in  implement  of  the  general  conveyance,  and  a  feudal  title 
following  thereon,  were  therefore  ordered,  as  being  necessary  to  satisfy 
the  purchaser.b 

As  regards  lands  in  which  the  testator  had  a  real  right,  if  there  is 
only  a  general  disposition,  that  is,  a  disposition  without  a  particuleur  or 

1  Melvin  t^  Daken,  17  June  1S43,  6  D.  1217. 

*  The  Acts  of  1858  and  1S60  were  repealed  by  the  Act  of  1868,  and  entiy  by 
resignation,  either  in  feadal  or  burgage  subjects,  is  now  incompetent  (section  4,  sub- 
section 2,  and  sections  25  and  26  of  the  Act  of  1874).  Entry  by  confirmation  is  implied 
in  the  regLstration  of  the  disponee's  title  in  the  register  of  sasines. 

If  the  deceased  had  not  completed  a  feudal  title,  the  trustees  will,  in  virtue  of  the 
23d  section  of  the  Act  of  1868,  ezpede  a  notarial  instrument  in  the  form  of  Schedule 
(J)  of  the  Act,  and  record  it,  or  a  notarial  instrument  in  the  form  of  Schedule  (N), 
which  they  wiU  record  along  with  the  oonyeyance  by  the  person  who  was  last  infeft ; 
unless  the  deceased  held  by  progress  from  a  general  disponee,  or  heir  who  has  ezpede 
a  general  service,  of  the  person  last  infeft,  in  which  case  the  trustees  will,  in  virtue  of 
section  19  of  the  Act  of  1868,  and  sections  29  and  31  of  the  Act  of  1874,  expede  s 
notarial  instrument  in  the  form  of  Schedule  (L)  of  the  Act  of  1868,  and  record  it. 

b  In  Smith  v.  Wallace  (26  Nov.  1869,  8  Macph.  204),  it  was  held  that  a  genertl 
disposition,  without  assignation  to  writs,  did  not  confer  on  the  general  disponee  s 
personal  fee,  so  as  to  enable  him  to  use  it  as  a  connecting  link  with  the  view  of  ezped- 
ing  a  notarial  instrument,  but  that  it  merely  conferred  a  jus  adioma.  But  the  want  of 
an  assignation  to  writs  has  been  rendered  unimportant  by  the  Act  of  1874,  which  pro- 
vides (sect.  29)  that  'no  decree,  instrument,  or  conveyance  under  this  Act,  and  no 
'  other  decree,  instrument,  or  conveyance,  whether  dated  before  or  after  the  commenoe- 
«  ment  of  this  Act,  shall  be  deemed  to  be  invalid  because  the  series  of  titles  oonnectiDg 
'  the  person  obtaining  such  decree,  or  expeding  such  instrument^  or  holding  sacb 

*  conveyance,  with  the  person  last  infeft»  shaU  contain  as  links  of  the  series  two  or 

*  more  general  dispositions,  or  because  any  general  disposition  forming  a  part  of  the 
'  series  does  not  contain  a  danse  of  assignation  of  writs.' 
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a  statutory  description  of  lands,  the  disponee  can  expede  a  notarial  Gomfletion 
insfrument  in*  virtue  of  the  Titles  Acts  of  1868,  sect.  12,  and  1860,°*""!!!fl 
eaA.  8  *     And,  nnless  there  is  a  prohibition  against  subinfeudation  ?^^^*    „  ^ 

.  ,  .  *  ^  DECEASED  HAD 

or  altematiTe  holding  in  the  titles,  it  is  now  unnecessary  to  obtain  feudal  title. 
coofinnation  £rom  the  superior  as  to  feudal  subjects,  even  if  the  general 
deposition  does  not  contain  ixi  a  tm  vd  deme  holding.     This  result 
arises  from  the  Act  of  1860,  sect.  36.^ 

K  there  is  a  particular  or  a  statutory  description  of  lands,  the 
disponee  can  register  the  deed  with  warrant  of  registration  in  usual 
fonn,  or  obtain  infeftment  by  resignation  or  confirmation  as  to  feudal,  or 
by  resignation  as  to  burgage  subjects,  if  the  deed  contains  the  requisite 
executive  clauses.b  Before  the  passing  of  the  Titles  Acts,  the  procedure 
vh^  there  were  not  such  clauses  was  different,  according  as  the  disponee 
was  the  testator's  heir  cUioqui  successv/nis  or  not.  If  he  was  the  heir,  he 
could  pass  over  the  deed  as  a  title,  and  make  up  titles  in  the  character 
of  heir  under  the  prior  investitura  But,  if  he  was  a  stranger,  he  could 
proceed  only  by  adjudication  in  implement  against  the  heir  of  the  prior 
inyestiture.  The  decree  of  adjudication  was  the  warrant  (as  to  feudal 
subjects)  of  a  charter  of  adjudication  in  implement  from  the  superior, 
on  which  infeftment  followed ;  and  as  to  burgage  subjects  the  decree  was 
the  warrant  of  an  instrument  of  resignation  and  sasine.  Now  the  dis- 
ponee, having  a  conveyance  with  particular  or  statutory  description  of 
lands,  can  obtain  the  equivalent  to  infeftment  without  any  executive 
clauses,  by  simply  registering  the  conveyance  with  the  usual  warrant 
thereon.^ 

In  regard  to  heritable  securities,  whether  over  feudal  or  burgage  Hebitablb 
subjects,  general  disponees  or  trustees,  under  deeds  TM/rtis  causd,  will  ^' 

make  up  their  titles  in  the  way  pointed  out  in  the  Heritable  Securities 
Act  of  1845.^  If  the  deed  is  inter  vivos,  the  Titles  Act  of  1858,  sect.  12, 
authoriseB  the  general  disponee,  in  the  case  of  securities  over  feudal 
subjects,  and  the  Act  of  1860,  sect  8,  authorises  him  in  the  case  of 
securities  over  burgage  subjects,  to  expede  and  record  a  notarial  instru- 

1  8  ft  9  Vict.  cap.  31. 


'Theae  tectioos  have  been  Enpefseded  by  sectioii  19  of  the  Act  of  1868.  The 
prodnctioiL  of  the  probate,  or  exemplification  of  the  probate,  of  the  settlement,  to  the 
^^^^^  is  equivalent  to  and  as  effectnal  as  the  prodaction  to  him  of  the  settlement 
i^{— flection  51  of  the  Act  of  1874  (37  &  38  Yict.  cap.  94).  This  provision  is  retro- 
•pectivB. 

b  See  note  ^  p.  1002. 

^  Where  a  will  or  other  mortis  cautd  testamentary  settlement  contains  a  bequest,  (^qmflbtion 
eo&Teya&ce,  or  grant  of  lands,  and  a  nomination  of  tmstees  or  executors,  the  trustees  or  of  title  bt 
czecQton,  although  the  words  of  bequest,  etc.,  are  not  expressed  to  be  in  their  favour,  trubtbes 
n*y  complete  a  title  to  the  lands,  as  if  they  were  so,  by  notarial  instrument  or  in  any  ^hbre  no 
other  manner  competent  to  a  general  disponee.     This  wiU  be  found  to  be  a  convenient  ^J^^ce^i^ 
F^Tiiion  in  many  cases  if  the  lands  are  required  to  be  held  or  realised  by  the  trustees  xhem. 
to  satisfy  a  purpose  of  the  trust  preferable  to  the  bequest,  e.g.  payment  of  the  testa- 
^1  debts.     If  the  trustees  do  not  require  to  make  up  a  title,  the  legatee  to  whom  the 
^da  have  been  bequeathed  may  do  so  in  his  own  person  under  the  20th  section  of  the 
Act  of  1868— Section  46  of  the  Act  of  1874. 
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ment,  with  the  same  efifect  as  if  he  had  obtained  and  recorded  a  special 
assignation  from  the  gianter  of  the  general  disposition.^ 
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Judicial  factors  on  trust  estates,  not  being  the  representatives  of  any 
living  party  in  whose  person  a  title  to  the  estate  stands,  or  of  any  party 
in  whom  a  title  can  be  completed,  require  to  make  up  titles  in  their  own 
persons,  equally  with  trustees,  before  they  can  transact  as  in  the  full 
right  of  the  estate  under  their  management.     And  they  must  apply  to 
the  Junior  Lord  Ordinary  b  for  authority  to  make  up  titles,  which  his 
Lordship  will  grant  on  cause  shown ;  but  he  will  not  direct  as  to  the 
procedure  to  be  adopted.     As  r^ards  moveables  of  which,  judicial 
factors  obtain  actual  possession,  their  title  is  complete  by  such  posses- 
sion.    When  they  are  fieu^tors  on  the  estate  of  a  person  deceased,  and 
to  whose  estate  no  title  has  been  made  up  since  his  death,  they  will 
complete  their  title  to  the  moveable  estate  by  confirmation  as  executors- 
dative,  an  office  which  will  be  conferred  on  them  on  application  to  the 
Commissary  Court^     In  the  same  case,  that  is,  when  they  are  factors 
on  the  estate  of  a  party  deceased,  to  which  no  title  has  been  made  up, 
the  Titles  Act  of  1858,  sect  21,  introduced  a  new  mode  of  proceeding 
in  reference  to  lands  not  held  burgage. 

Formerly  the  factor  proceeded,  in  such  cases,  by  adjudication  against 
the  heir-at-law,  or,  if  there  was  a  disputed  intestate  succession,  against 
all  those  claiming  to  be  heirs-at-law.    And  if  the  deceased  left  a  trust- 
settlement,  which  the  factor  was  to  execute,  he  adjudged  in  implement 
thereof,  preceding  lus  adjudication  with  an  action  and  decree  of  con- 
stitution, just  as  the  trustees  would  have  had  to  do  if  they  had  accepted 
Supposing  the  case  to  be  one  of  simple  intestacy,  there  would  be  no 
preliminary  constitution ;  and  the  adjudication  of  course  would  not  be 
in  implement.    The  title  at  the  period  in  question  was  completed,  as  to 
feudal  subjects,  by  charter  from  the  superior  and  sasine ;  the  charter 
following  on  the  decree  of  adjudication,  and  containing  a  confirmation 
of  the  deceased's  infefbment  if  that  was  a  base  right ;  as  to  burgage 
subjects,  the  title  was  completed  by  resignation  and  sasine  following  on 
the  decree.     The  procedure  as  to  burgage  subjects  remained  as  before, 
untU  the  Act  of  1860  came  into  operation. 

But  in  the  case  supposed,  that  is,  oT  the  factor  on  the  estate  of  a 
party  deceased,  to  which  no  title  had  been  made  up,  sect  21  of  the 

^  Act  of  Sederant,  13  Feb.  1730,  b.  7. 


^  When  the  gr&nter  of  the  general  diaposition  was  infef t,  the  general  diaponee  nnder 
a  mortis  cautd  deed  or  writing  may  now  make  np  his  title  either  by  writ  of  acknowledg- 
ment under  the  125th  section  (Sdiedole  II),  or  by  notarial  instmment  nnder  the  127tli 
section  (Schedule  K  K)  of  the  Act  of  1S68,  as  respectiTely  amended  by  the  63d  aod 
64th  sections  of  the  Act  of  1874.  Whether  the  deed  is  inter  vivos  or  mortis  causA,  the 
general  disponee  may  complete  his  title  by  Schedule  K  (section  53)  of  the  Act  of  1874. 

If  the  grantor  was  not  infeft,  the  general  disponee  will  make  up  his  title  under  the 
130th  section  of  the  Act  of  1868  (Sdiedule  M  M),  as  amended  by  the  8th  section  of 
the  Act  of  1869,  32  k  33  Vict.  cap.  116. 

b  Or  to  the  Sheriff,  if  the  factor  is  appointed  nnder  the  Act  43  &  44  Vict  cap.  4. 
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Titles  Act  of  1858  introduced  a  new  mode  of  proceeding  in  reference  CoMPLEnoir  or 
to  jfendal  subjects.  The  factor  had  to  obtain  the  Court's  authority  to  "t^tolahds. 
mske  up  his  title ;  and  the  Act  provided  that  where  he  should  apply 
bj  petition  for  authority  to  complete  a  title,  and  where  the  petition 
^onld  specify  the  lands  to  which  the  title  was  to  be  made  up,  the  act 
and  warrant  of  the  Court  should  likewise  specify  the  lands  to  which  the 
title  was  to  be  made  up ;  and  such  warrant  should  have  the  legal  opera- 
tion and  efTect  of  a  disposition  of  the  lands  in  favour  of  the  factor  from 
the  party  whose  estate  is  under  judicial  management, — that  is,  the 
trnster  or  intestate, — to  be  holden  in  the  same  manner  as  such  party 
held  or  might  have  held  the  same. 

In  such  cases,  therefore,  and  as  to  proper  feudal  subjects,  the  factor, 
after  obtaining  the  act  and  warrant  of  the  Court  authorising  him  to 
complete  titles,  could  proceed  as  we  have  seen  to  be  competent  in  the 
case  of  the  testamentary  disponee  under  a  disposition  with  particular 
or  statutory  description.  The  act  and  warrant  authorising  the  com- 
pletion of  titles  was  equivalent  to  a  special  disposition  of  the  feudal 
subjects  specified  in  it  in  favour  of  the  factor.  But  he  required  to  obtain 
confirmation  from  the  superior,  if  he  used  the  act  and  warrant  as  equi- 
valent to  a  conveyance  of  feudal  subjects  from  a  party  infeft.  As  such 
conveyance,  the  act  and  warrant  had  merely  an  a  me  holding,  and  the 
title  under  it  was  defeasible  until  confirmed. 

Where  the  deceased  had  a  personal  right  only,  the  decree  of  adjudi-  Whem 
cation  gave,  and  the  act  and  warrant  of  Court  now  gives,  good  right  to  had  perbokal 
dispositions  of  feudal  subjects ;  and  the  factor  could  complete  his  title  "^°'' 
as  in  the  case  of  a  party  having  right  by  ordinary  disposition  and  assig- 
nation.   Thejlecree,  or  act  and  warrant,  would  be  of  itself  a  good  title 
to  bonds  secluding  executors,  and  to  leases. 

But  where  the  title,  as  at  the  date  of  the  judicial  factor's  appoint-  Wherb  title 
li^ent,  was  not  in  the  person  of  the  party  whose  estate  was  under  trustees. 
judicial  management,  the  enactment  of  1858  did  not  apply  even  in  the 
esse  of  feudal  subjects ;  for  example,  where  a  trust-deed  had  been 
granted,  and  the  trustees  had  completed  a  title  in  their  persons,  and 
bad  all  died.  In  such  cases,  no  doubt,  the  act  and  warrant  of  the  Court 
was  equivalent,  as  to  feudal  subjects,  to  a  conveyance  from  the  party 
wbose  estate  was  under  judicial  management, — that  is,  in  the  case 
supposed,  the  truster ;  but  the  title  to  the  lands  had  been  transferred 
^m  the  truster  to  his  trustees.  A  conveyance  firom  the  truster 
Umself,  therefore,  would  not  have  been  efifectual  to  give  the  factor  a 
titla  What  he  wanted  was  a  conveyance  from  the  trustees,  or  an 
equivalent 

In  such  cases — ^that  is,  the  cases  to  which,  on  the  principles  now  declaratort 
explained,  the  Act  of  1858  did  not  apply,  and  likewise  in  all  cases  of  ^:^i^^ 
burgage  lands — ^it  was  necessary  for  the  factor  to  proceed  by  adjudication  wbcessart. 
^^st  the  party  in  whom  the  title  stood,  or  the  heir  of  such  party,  if  he 
lumself  were  dead.     If  the  title  was  in  trustees  who  had  all  resigned, 
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CoMPLvnoN  OF  the  adjudication  would  be  led  against  them ;  and,  under  the  Land£ 
FAotoB  8  TiTLB.  Xransfeience  Act  of  1847/  the  decree  of  adjudication  would  be  equiva- 
lent to  a  disposition  of  feudal  subjects,  with  amevd  deme  holding ;  the 
registration  of  which,  with  warrant  of  registration  in  due  form,  would 
give  the  factor  a  real  right     As  to  burgage  subjects,  the  decree  of 
adjudication  was  the  warrant  of  an  instrument  of  resignation  and  sasine 
in  favour  of  the  factor.     If  the  title  was  in  trustees  who  had  all  died, 
the  adjudication  would  be  led  against  the  heir  of  the  last  survivor. 
Where  the  deceased  trustees  had  a  real  right  the  factor's  title,  after  the 
decree  of  adjudication  was  obtained,  would  be  completed  as  to  burgage 
subjects  by  instrument  of  resignation  and  sasine  as  before ;  as  to  feudal 
subjects,  by  charter  of  adjudication,  and  registration  thereof  with  warrant 
of  registration  in  usual  form ;  for  even  as  to  feudal  subjects  registration 
of  the  decree  of  adjudication  with  warrant  thereon  would  not  in  this 
case  answer.     The  Titles  Act  of  1858,  sect  27,  made  decrees  of  adjudi- 
cation against  apparent  heirs,  on  account  of  their  ancestor's  debt  or 
obligation,  or  on  account  of  their  own  debt  or  obligation,  equivalent  to 
dispositions  with  a  me  holding,  but  it  went  no  further.    It  did  not 
include  all  adjudications ;  and  the  adjudication  we  are  here  considering 
was  not  led  against  an  heir,  on  account  of  either  his  ancestor's  or  his  own 
debt  or  obligation.    It  was  what  is  called  a  declaratory  adjudication, 
partaking  more  of  the  declarator  than  the  adjudication.     Its  object  is 
simply  to  give  the  factor  the  means  of  obtaining  a  title.    Accordingly, 
it  does  not  adjudge  the  lands  from  the  heir.    There  is  nothing  in  the 
heir  to  be  adjudged  from  him.    The  deceased  held  merely  as  a  trustee ; 
and  his  right  died  with  himself,  and  did  not  descend  to,  nor  could  it 
have  been  ta]i:en  up  by,  his  heir  qud  such.     The  heir,  indeed,  is  not  a 
defender  in  the  action,  in  the  ordinary  sense  of  the  term.     He  is  only 
called  as  a  party.    The  case  of  this  adjudication,  therefore,  does  not  fall 
under  the  provisions  of  the  Act  of  1858 ;  and,  as  has  been  said,  the 
decree  of  adjudication,  though  in  a  certain  sense  led  against  the  heir,  must 
be  followed  as  to  feudal  subjects  by  charter  of  adjudication  and  registration 
thereof,  sasine  being  also  competent  if  the  charter  contains  a  precept^ 
In  the  case  we  are  considering,  of  an  estate  to  which  trustees  have 
made  up  titles,  the  judicial  factor's  title  to  moveables,  of  which  possession 
has  been  obtained,  will  be  completed  by  the  possession.  As  to  moveables 
to  which  the  trustees  had  not  made  up  titles  by  the  judicial  process  of 
confirmation,  the  factor  will  himself  confirm ;  and  when  the  trustees 
had  expede  confirmation,  but  had  not  actually  got  in  the  estate  con- 
firmed, the  factor  can  exp  ede  confirmation  ad  rum  executa,  which  will 
give  him  a  good  title. 

With  respect  to  heritable  securities,  the  judicial  feu^tor  required  as 

UO  ft  11  Vict  cap.  48,  sect.  19. 

^  A  decree  of  declarator  and  adjudication  may  now  be  registered  with  wamnt  of 
registration.  A  charter  of  adjudication  ia  incompetent— -See  section  62  and  section  4 
(sub-section  1)  of  the  Act  of  1874. 
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to  feudal  subjects,  before  the  Titles  Act  of  1858,  and  as  to  burgage  sub-  Comflbtiov 
jects,  before  the  Act  of  1860  came  into  operation,  to  obtain  decree  of  b^^^^ 
adjudication,  just  as  in  the  case  of  proper  lands ;  and  his  title  was  com-  .  o7i858 
I^eted  by  recording  the  abbreviate  of  the  decree  of  adjudication  in  the 
appropriate  register  of  sasine&^  In  the  case  of  securities  over  feudal 
objects,  if  the  title  was  not  in  the  person  of  the  party  whose  estate  was 
under  judicial  management,  the  Titles  Act  of  1858  did  not  apply,  any 
more  than  in  the  case  of  proper  feudal  subjects  so  situated  themselves. 
But  where  the  title  was  in  the  person  of  the  party  in  question  the  Act 
did  apply  both  to  the  securities  over  feudal  subjects  and  to  proper 
feudal  subjects  themselves.  And,  if  the  petition  for  authority  to  make  up 
the  title  specifies  the  securities,  the  act  and  warrant  would  also  specify 
the  same ;  and  the  act  and  warrant  would  be  equivalent  to  an  assignation 
of  the  securities,  by  the  party  whose  estate  was  under  judicial  manage- 
ment, in  favour  of  the  judicial  factor ;  and  the  registration  of  the  act  and 
warrant  in  the  appropriate  register  of  sasines  would  complete  his  title. 

The  clause  in  the  Act  of  1858,  as  to  the  mode  in  which  judicial 
factors  might  make  up  their  titles,  was  very  limited  in  its  operation. 
But  by  the  Act  of  1860,  sect  38,  the  warrant  for  completing  titles,  Aoi  op  IMO. 
granted  on  petition  by  a  judicial  fEictor,  with  the  petition  specifying 
the  lands  to  which  such  title  is  to  be  completed,  is  to  be  held  as  a 
disposition  of  the  lands,  and  an  assignation  of  the  heritable  securities 
contained  in  such  warrant,  in  due  and  usual  form,  in  favour  of  the  judicial 
&ctor,  granted  by  the  person,  whether  in  life  or  deceased,  whose  estate 
ifl  under  judicial  management;  and  where  such  judicial  factor  has  been 
appointed  on  a  trust-estate  which  shall  have  been  vested  in  a  trustee,  or 
former  judicial  factor,  the  warrant  is  to  be  held  as  a  disposition  of  lands, 
or  assignation  of  heritable  securities,  as  the  case  may  be,  granted  by 
such  trustee  or  former  factor,  whether  in  life  or  deceased,  for  the  purposes 
of  the  trust.  This  new  enactment  is  applicable  to  all  lands,  whether  or 
not  held  by  burgage  tenure,  as  well  as  to  heritable  securities.  And  it  is 
not  limited  in  its  application,  like  the  clause  of  the  Act  of  1858,  in  favour 
of  judicial  factors.  On  the.  contrary,  it  operates  to  convey  the  lands  or 
the  securities  from  the  person  in  whom  they  were  last  vested,  whether 
alive  or  dead,  to  the  judicial  factor,  and  enables  him  to  complete  titles 
by  registration  of  the  act  and  warrant,  or  notarial  instrument  thereon, 
just  as  if  he  had  obtained  a  disposition  of  lands  and  assignation  of 
heritable  securities.^    Confirmation  from  the  superior  will,  of  course,  be 

1  8  ft  9  Viot.  cap.  31,  sect.  3. 

-  - 

*  Mode  qf  compkUng  a  judicial  faetar's  title  where  the  permm  whoee  eatate  is  under  Niw  voaics. 
judicial  fnamagemeni,  or  a  trustee  or  farmer  factor^  toM  feudally  vest  in  the  lands, 

1.  Undsb  the  Act  ov  1868. 

A  jadidil  factor  may  now  complete  his  title  under  the  24th  section  of  this  Act  as 
unended  by  the  3d  section  of  the  Act  of  1869  (32  h,  33  Vict.  cap.  116) ;  and  the 
{treliminaiy  step  may  be  taken  either  in  the  petition  for  the  appointment  of  the  factor, 
or  in  a  petition  or  note  sabseqnently  presented  by  him  for  authority  to  complete  titles. 

la  either  case,  if  the  petition  or  note  shall  specify  or  describe  the  lands  to  which 
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GoMPLRiov  OF  necessary  for  the  completion  of  the  title  to  lands  as  to  which  there  is 
PACTTOBSTiTiJL  ^^  prohibition  against  subinfeudation  or  alternative  holding  in  thi 
UiTDBB  Tinju   investitures.^ 

▲OTB. 

The  parties,  however,  in  whom  the  lands  specified  in  the  jadicial 
factor's  petition  were  last  vested,  may  have  objections  against  the 
summary  investiture  of  the  judicial  factor  in  the  lands ;  or  they  may 


the  title  ia  to  be  completed,  or  aludl  make  the  atatatory  reference  to  a  particalai' 
deacription  of  them,  the  warrant  granted  for  completing  the  title  wiU  alao  ao  specif  j  or 
deacribe  or  refer  to  the  landa,  in  which  caae  it  will  be  held  to  be  a  oonTeyanoe  of  them 
in  favour  of  the  jadicial  factor  granted  by  the  peraon,  whether  in  life  or  deceased, 
whoae  eatate  ia  under  jadicial  management,  or  by  the  trnatee  or  former  factor,  as  the 
caae  may  be,  whether  in  life  or  deceaaed ;  and  it  may,  with  warrant  of  regiatratioa 
thereon,  be  recorded  in  the  appropriate  regiater  of  aaainea  aa  a  conyeyanoe  in  faronr  of 
the  jadicial  factor,  and,  being  ao  recorded,  it  will  have  the  aame  force  and  effect  as  if,  at 
the  date  of  aach  recording,  anch  conveyance  had  been  granted  to  the  jadicial  factor  and 
recorded  in  the  regiater  of  aaainea. 

2.  Undkb  thb  Act  of  1874. 

The  44th  aection  providee  that  *  where  a  traat  title  haa  been  doly  completed  and 
'  recorded,  and  any  peraon  ia  aabaeqaently  appointed  by  the  Goart  to  administer  ihe 
*  truat  in  whole  or  in  part  aa  a  tniatee  or  judicial  factor,  the  interlocutor  whereby  the 
'  a])pointment  ia  made  ahall  apecify  the  truat-deed,  and  the  other  title  or  titlea  (if  any) 
'  by  which  the  trust  title  had  been  completed  aa  aforesaid,  in  auch  manner  aa  to  identify 
'  the  aame,  and  ahall  refer  to  the  regiater  or  r^giatera  of  aaainea  where  auch  deed  or  title 
'  or  titlea  ia  or  are  recorded,  and  idao  aet  forth  the  landa  by  deacription  or  reference ; 
'  and  an  extract  of  auch  interlocutor,  being  recorded  in  Uie  appropriate  register  of 
'  aaainea,  ahall  operate  a  title  by  infef tment  in  the  eatate  in  favour  of  the  trustee  or 
'  judicial  factor  thereby  appointed,  in  the  aame  manner  aa  if  he  had  been  a  trnatee 
'  named  in  the  completed  and  recorded  title  in  conformity  alwaya  with  the  nature 
'  and  terma  of  the  appointment,  and  to  the  effect  of  enabling  him  to  perfonn  the  duties 
'  of  the  office  to  which  he  ia  appointed.' 

n.   Where  the  peraon  whoae  estate  is  under  judicial  nuMogement^  or  the  trustee  or 
former  factor,  had  only  a  personal  title. 

It  seema  to  have  been  competent  for  the  judicial  factor,  under  the  21  at  aection  of 
the  Act  of  1858,  and  the  38th  aection  of  the  Act  of  1860,  to  uae  the  act  and  wanant 
aa  a  diapoaition  and  aaaignation  to  the  effect  of  enabling  him  to  complete  hia  title  by 
notarial  instrument  (see  supra,  pp.  1005  and  1007).  But  theae  Acta  are  no  longer  in 
force,  and  it  may  be  open  to  queation  whether,  from  the  terma  in  which  the  24th 
aection  of  the  Act  of  1868  ia  expreaaed,  ita  operation  ia  not  limited  to  caaea  where  the 
peraon  whoae  eatate  ia  under  judicial  management,  or  the  truatee,  or  former  factor,  had 
a  real  right  in  the  lands. 

If  the  judicial  factor  deema  it  inadviaable  to  proceed  under  thia  aection  where  the 
title  ia  peraonal,  he  will  have  to  avail  himaeU  of  the  older  method  of  procedure  by 
adjudication,  unleaa  the  heir  of  the  person  veat  in  the  peraonal  title  ia  willing  and  able 
to  aaaiat  under  the  43d  aection  of  the  Act  of  1874,  or  otherwiae. 

Herttablk  SBCU&rnES. 

The  21st  section  of  the  Act  of  1858  and  the  38th  aection  of  the  Act  of  1860  gave  to 
the  act  and  warrant  the  effect  of  an  aaaignation  to  the  judicial  factor  of  any  heritable 
aecuritiea  contained  in  it,  but  there  is  no  auch  expreaa  proviaion  in  the  24th  aection  of 
the  Act  of  1868  which  merely  relatea  expreaaly  to  '  lands,'  and,  although  that  teim  is 
in  the  interpretation  dauae  declared  to  include  heritable  aecuritiea  when  there  ii 
nothing  in  tiie  anbject  or  context  repugnant  to  auch  conatruction,  the  context  in  the 
24th  aection  aeema  to  be  againat  that  term  being  uaed  there  o^erwiae  than  in  its 
natural  signification. 

The  44th  aection  of  the  Act  of  1874  may,  however,  it  ia  thought,  be  extended  to 
heritable  aecuritiea,  but  it  ia  only  available  where  the  truat  title  waa  completed  by 
infeftment. 

^  It  will  be  implied  in  the  regiatration  of  the  warrant.  Confirmation  by  the 
auperior'a  charter  or  writ  ia  now  incompetent — Section  4,  aub-aect.  1,  of  the  Act  of  1874- 
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have  claims  which  ought  to  be  satisfied  or  secured  before  the  factor  is  comflkiov  of 
invested.    For  example,  trustees  may  lawfully  have  made  advances  for  '^cto»'«  ^"^ 
the  trust-estate,  trusting  to  work  out  their  payment  during  the  sub-  Urora  tttlbs 
sistence  of  their  qffic&    For  enabling  parties  interested  to  bring  forward 
objections  or  claims,  the  new  enactment  appoints  such  intimation  of 
tlie  petition  to  be  made  as  the  Court  shall  think  proper ;  and,  as  matter 
of  course,  the  Court  will  order  intimation  to  trustees,  factors,  or  others 
last  vested,  or  their  representatives,  for  enabling  them  to  state  objections 
or  claims.^ 

The  case  of  a  curator  hmis  is  different  from  that  of  a  judicial  factor  Curatob 
as  i^ards  the  necessity  for  titles  in  his  person.     The  party  under  ^^"^ 
dilatory  has  a  title ;  or  a  title  can  be  made  up  in  his  person ;  and  the 
curator,  as  representing  him,  has  the  benefit  of  such  title,  very  much  as 
in  the  case  of  an  ordinary  factor  or  commissioner.^  I' 

On  the  termination  of  the  trust,  the  trustee  must  denude  of  the  estate  TsBioKATKni 
in  favour  of  the  beneficiaries.^  The  beneficiaries,  on  the  other  hand,  are  ^' 
bound  to  grant  a  discharge  and  exoneration  in  favour  of  the  trustees; — a 
full  accounting,  of  course,  taking  place,  which  the  beneficiaries  in  right 
of  the  fee  of  the  property,  or  their  representatives,  are  entitled  to  call 
for.'  As  a  general  rule,  trustees  are  not  bound  to  denude  until  their 
intromissions  are  approved  of,  or  to  accept  a  discharge  qualified  by 
reservations.^  The  judicial  factor  must  also  denude;  but,  being  an 
officer  of  Court,  he  will  obtain  his  discharge  from  the  Court,  on  applica- 
tion for  that  purpose. 

The  deed  of  denuding  will  be  a  disposition  or  assignation,  or  as  the  i^poy 
case  may  require,  proceeding  on  the  narrative  of  the  trust-deed  and  the 
fulfilment  of  its  primary  purposes,  and  of  the  right  of  the  ultimate 
beneficiary  to  the  residue  of  the  estata  It  will  then  contain  a  convey- 
ance to  that  beneficiary,  and  the  heirs  (if  any)  appointed  by  the  trust- 
deed  to  be  substituted  to  him,  generally  of  the  whole  estate  held  by  the 
trustees  in  virtue  of  the  trust-deed,  or  to  which  they  have  right  as 
trustees,  and  specially  of  all  the  lands,  debts  heritable  and  moveable, 
and  other  estate ;  burdening  the  disponees  personally  with  the  payment 
of  debts  and  fulfilment  of  obligations,  if  any  shall  afterwards  appear 

^  See  Scott,  Petitioner,  21  Feb.  1856,  *  Home  v.  Home,  27  May  1712,  Bobert- 

\%  B.  624.  Bon'B  App.  47. 

^AUan  V.  Macrae,  25  May  1791,  BeU'e  «  Edmond  v.   DingwaU's  TruBtees,  16 

OeUTo  Caaee,  538.  Nov.  1860,  23  D.  21. 


*  See  the  eondnding  proriso  of  the  24th  sectioii  of  the  Act  of  1868. 

^  Uoder  the  24th  section  of  the*  Act  of  1868,  aa  amended  by  the  3d  section  of  the 
Act  of  1869,  the  Court  may  grant  warrant  to  a  judicial  factor  or  curator  front*  (see 
interpretation  dauae  of  Act  of  1868  voce  *  Judicial  Factor')  to  complete  a  title  either  in 
lus  own  name  as  judicial  factor  or  curator  honia,  or  in  that  of  the  person  under  curatory. 
Such  warrant  may  be  recorded  in  the  register  of  sasines  as  a  oonveyance  in  favour  of 
the  judicial  factor  or  curator,  or  the  person  under  curatory,  as  the  case  may  be.  See 
»1«)  note  *,  p.  1007. 
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to  affect  the  estate :  and  the  deed  will  contain  all  the  usual  clauses 
of  a  special  disposition  of  lands,  and  special  assignation  of  moveable 
estate ;  the  warrandice  being  fix>ni  fact  and  deed  only.  The  r^istration 
clause  (if  there  are  heritable  bonds)  will  be  for  publication  as  well  as 
preservation.^  It  may  often,  however,  be  convenient  to  have  separate 
deeds  of  conveyance  fi:om  the  trustees  to  the  beneficiary, — one  applicable 
to  proper  land  estate,  and  another  to  debts  and  other  estate  of  a  less 
permanent  character. 

The  title  of  the  beneficiary  should  be  completed  by  r^iistration, 
sasine,  or  intimation,  as  the  case  may  require. 

The  discharge  and  exoneration  by  the  beneficiaiy  to  the  trustees 
will  proceed  on  the  same  narrative  as  the  deed  of  denuding ;  and,  in 
consideration  of  the  fulfilment  of  the  primary  purposes  of  the  trust  and 
conveyance  of  the  residue,  the  beneficiary  will  ratify  all  the  past 
management  of  the  trustees,  and  discharge  and  exoner  them  and  the 
representatives  of  deceased  trustees  of  all  their  actings  and  intromis- 
sions. There  is  sometimes  added  an  exoneration  of  all  omissions,  if 
there  are  any,  which  can  be  laid  to  their  charge.  The  beneficiary  wiU, 
moreover,  bind  himself  to  relieve  the  trustees  and  all  others  concerned 
of  all  claims  of  whatever  kind  that  can  be  made  against  them  qwi 
trustees  or  the  trust-estate,  and  will  grant  absolute  warrandice  of  the 
diBchaige. 

In  reference  to  this  final  settlement,  it  may  be  important  that  the 
trustees  and  beneficiary  should  be  represented  by  separate  agents, — their 
interests  being  adverse ;  and,  when  the  same  party  usually  acts  for  them 
both,  he  should  get  one  or  other  of  the  parties  to  place  themselves  in  the 
hands  of  a  separate  agent  as  regards  that  particular  business.  Such  a 
proceeding  will  be  a  great  security  against  opening  up  the  settlement 

When  all  the  purposes  of  a  trust  are  wound  up,  except  the  convey- 
ance of  the  residue  to  the  person  entitled  to  it,  the  Court  will  not  name 
a  factor  merely  to  convey  the  estate  to  the  beneficiary,  though  all  the 
trustees  happen  to  have  died,  because  that  can  be  ac/^omplished  in  a 
different  and  more  simple  way.  The  course  of  proceeding  in  such  case 
is  for  the  beneficiary  to  bring  an  action  of  declarator  and  adjudication 
into  the  Court  of  Session,  calling  the  heir  of  the  last  surviving  trustee, 
or  of  the  factor,  as  the  case  may  be,  as  a  party  to  the  action.  The  action 
libels  the  fulfilment  of  the  trust-purposes,  and  the  pursuer's  own  right  as 
beneficiary,  and  concludes  that  the  trust-estate  shall  be  adjudged  to  him, 
and  that  the  superiors  of  feudal  subjects  included  in  it  shall  be  ordained 
to  grant  him  charters  in  usual  and  proper  form.b  Decree  in  this  action 
is  a  conveyance  of  the  lands  adjudged  in  favour  of  the  beneficiaiy ;  but  I 
need  here  only  refer  to  the  explanation  already  given  with  respect  to  the 


*  A  daiue  of  registration  for  pQbliofttion  is  nnneoesaary.  AU  deeds  are  now  re- 
corded in  virtue  of  a  warrant  of  registration — Section  141  of  the  Act  of  186S. 

b  A  conclaaion  for  having  saperiors  ordained  to  grant  charters  is  now  onnecessaiy, 
as  it  is  incompetent  for  them  to  do  so— Section  4,  sub-section  1,  of  the  Act  of  1874. 
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effect  and  peculiarities  of  this  decree  as  a  conveyance  and  title  to  lands, 
&s  well  nnder  the  old  as  the  new  systems,  when  the  decree  is  obtained 
by  a  judicial  factor.^  In  a  feudal  sense,  the  decree  of  declarator  and 
adjudication  operates  in  the  same  way  in  both  cases.^ 

The  decree  of  declarator  and  adjudication  is  necessary  when  the 
trast-deed  contains  no  destination  to  the  heirs  of  the  last  survivor  of  the 
tnstees;'^  and  it  may  be  the  only  course,  even  when  there  is  such 
destination.  Because  the  heir  of  the  last  surviving  trustee,  though  he 
may  agree  to  make  up  titles,  and  grant  the  required  conveyance,  if  he  is 
of  fall  age,  and  so  disposed,  may  be  under  age,  or  otherwise  incapacitated, 
or  may  not  choose,  and  he  cannot  be  compelled,  to  undertake  the  duties 
of  the  trust.'  As  already  explained,  there  is  no  occasion  in  this  case  to 
precede  the  adjudication  by  an  action  of  constitution  against  the  heir  of 
the  last  trustee,  even  if  the  trust  contained  a  destination  in  favour  of 
sach  heir,  and  the  heir  is  competent  to  act.^ 

>  See  Bupra,  pi  1006.  «  See  Dalziell's  case.    Crawford  v.  Earl 

>  Dnmunond  v.  M'Kenzie,  30  Jane  1758,      of  Dnndonald,  22  May  1838, 16  SIl  1017  ; 


M.  16,206.  GUlespie  v.  Boberteon,  11  March  1824,  2 

*  Dalziell  «.  Dalziell  and  Henderson,  11      Sh.  795. 
Mtfdi  1756^  M.  16,204. 


'  The  decree  of  declarator  and  adjudication,  when  obtained,  will  be  recorded,  with 
*>Rint  of  regiatration  in  f avoor  of  the  beneficiary,  in  the  appropriate  register  of  sasines. 
It  has  the  effect  of  a  conveyance  by  the  trustee  in  his  favour — Section  62  of  the  Act 
of  1874. 

1>  Although  there  shall  be  no  destination  to  the  heirs  of  the  last  survivor,  the  heir 
of  mch  survivor,  if  of  full  age  and  not  subject  to  any  legal  incapacity,  may  now  com- 
P^  a  title  to  the  trust  lands  in  the  same  manner  as  any  other  heir,  and  make  them 
orer  to  the  beneficiaries  '  if  the  whole  trust  purposes,  except  the  conveyance  of  the 
Ittds  in  tenna  of  the  trust,  have  been  or  shall  have  been  executed ' — Section  43  of  the 
Act  of  1874. 

The  14th  section  of  the  Trusts  Act  of  1867  has  the  following  provisions  for  enabling  xJitdbr  tbubtb 
I  besefidary  to  complete  a  title  to  property  vested  in  trust,  where  a  conveyance  act  ooubt  mat 
from  the  trustee  or  other  person  cannot  be  got : — '  When  any  person  shall  be  entitled  oivs  tttlb  to 
'  to  the  possession  for  his  own  absolute  use  of  any  heritable  property  or  moveable  or  binkfiozabt. 

*  petBonsl  property  the  title  to  which  has  been  taken  in  the  name  of  any  trustee  or 
'  cantor  hotiu^  or  factor  loco  dbioUis^  or  factor  loeo  tutoris,  or  judicial  factor,  or  other 
'  penon  who  has  died  or  become  incapable  of  acting  without  having  executed  a  con- 

*  ^eymce  of  such  property,  it  shall  be  lawful  for  tiie  person  beneficially  entitled  to 
'  mch  property  to  apply  by  petition  to  the  Court  for  authority  to  complete  a  title  to 
'mch  property  in  his  own  name,  and  such  petition  shall  specify  and  describe  the 

*  Wiitsble  property,  and  refer  to  an  inventory  in  which  the  moveable  or  personal  pro- 
'  poty  is  specified,  to  which  such  title  is  to  be  completed ;  and  after  such  intimation 
'  and  inquiiy  as  may  be  thought  necessary  it  shall  be  lawful  for  the  Court  to  grant  a 
'vunuit  for  completing  such  title  as  aforesaid,  which  warrant  shall  specify  and 
'  doeribe  the  heritable  property  to  which  it  is  applicable,  and  shall  also  specify  the 

*  moveable  or  personal  property,  or  shall  bear  reference  to  an  inventory  appended  to 
'  the  petition  in  which  such  personal  prox>erty  is  specified ;  and  such  warrant  shall  be 
'  effectoal  as  a  conveyance  of  such  heritable  property  in  favour  of  the  petitioner  in  like 

*  Bumner  and  to  the  same  effect  as  a  warrant  in  favour  of  a  judicial  factor  granted 
'  Qoder  the  authority  of  the  38th  section  of  "  The  Titles  to  Land  (Scotland)  Act,  1860," 
'  ftud  ihall  also  be  effectual  as  an  assignation  of  such  moveable  or  personal  property  in 
'  faroor  of  the  petitioner.' 

The  powers  conferred  by  this  section  can  be  exercised  only  by  the  beneficiary,  not 
^  an  assignee  or  other  person  acquiring  right  from  him — Macknight,  Petitioner,  20 
March  1875,  2  B.  667. 
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An  entail^  as  the  term  is  now  generally  applied,  is  a  deed  of  convey- 
ance of  land,  limiting  the  right  of  succession  to  a  particular  series  of 
heirs,  and  restraining  these  heirs  from  alienating  or  burdening  the  estate, 
or  from  altering  the  prescribed  order  of  succession.  But,  in  a  large  sense, 
the  term  'entail'  or  'taillie'  (derived  from  the  French  word  tailler,  to 
cut)  is  any  deed  by  which  the  course  of  succession  established  by  law  is 
cut  ofiT,  and  an  arbitrary  line  substituted. 

Entails,  in  the  more  comprehensive  sense  of  the  word,  were  formerlj 
of  three  distinct  classes — (1.)  Those  containing  only  the  appointment 
of  the  arbitrary  line  of  heirs,  but  without  imposing  any  restraints  on 
these  heirs.  Such  deeds  were  technically  called  '  simple  destinations/ 
(2.)  Those  containing  the  appointment  of  heirs  as  above,  with  clauses 
prohibiting  the  heirs  from  altering  the  order  of  succession,  and  from 
alienating  or  burdening  the  estate^  or  from  doing  any  one  or  more  of 
these  acts;  but  without  irritant  and  resolutive  clauses.  These  were 
called  '  destinations  with  prohibitions.'  And  (3.)  Those  containing  the 
appointment  of  heirs ;  clauses  prohibiting  alteration  of  the  order  of  suc- 
cession, and  alienating  or  burdening  the  estate ;  and  clauses  irritant  and 
resolutive ;  the  former  (the  irritant  clause)  declaring  all  acts  and  deeds 
in  contravention  of  the  prohibitions  to  be  void  and  null,  and  the  latter 
(the  resolutive  clause)  declaring  that  upon  and  by  the  contravention  the 
right  of  the  contravening  heir  should  cease  and  be  forfeited,  as  if  such 
heir  had  never  existed.    These  last  were  called '  strict  entails.' 

1.  Deeds  of  the  first  class  are  those  earliest  in  use.  They  operate  to 
call  to  the  succession  the  heirs  named  therein  in  their  order,  so  long  as 
that  order  remains  unaltered.  But  each  heir  in  possession  for  the  time 
is  proprietor  and  fiar  of  the  estate,  and,  being  placed  under  no  prohi- 
bition or  restraint,  he  can  alter  the  order  of  succession,  and  dispose  of 
or  burden  the  estate,  either  for  onerous  causes  or  gratuitously. 
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2.  Deeds  of  the  second  class— -entails  or  destinations  with  prohibi-  destinations 
tions — come  next  in  order  in  point  of  history.  They  had  the  effect,  S^kb.^*^"'"^ 
until  the  passing  of  the  Entail  Amendment  Act  of  1848,  of  disabling 
the  heir  in  possession  from  doing  any  gratuitous  act  in  contravention  of 
die  prohibitions ;  but  he  was  fiar  of  the  estate,  and  could  for  onerous 
causes  deal  with  it  without  regard  to  the  prohibitions.  Such  deeds 
were  thus  efiectual  only  inter  hceredes.  There  was  no  clause  of  irritancy, 
declaring  acts  done  or  deeds  granted  in  contravention  of  the  prohibitions 
to  be  nuU ;  and,  the  faculty  of  granting  Buch  deeds  being  the  common 
right  of  every  proprietor,  the  want  of  the  irritant  clause  was  of  itself  a 
sufficient  ground  on  which  to  protect  onerous  deeds  from  challenge, 
though  in  contravention  of  the  prohibitions. 

With  a  view  to  make  the  prohibitions  effectual  against  third  parties,  Hiotort  of 

8TBI0T  BNTAIU. 

the  lawyers  of  the  seventeenth  century,  particularly  Sir  Thomas  Hope, 

the  Lord  Advocate  of  King  Charles  the  First,  devised  the  addition  of 

both  irritant  and  resolutive  clauses  to  the  prohibitions.     In  his  Minor 

Practicks,^  Sir  Thomas  Hope  observes  that  each  heir  is  fiar,  and  that 

erery  fiar  may  dispone  his  own  lands,  except  he  be  lawfully  restrained ; 

much  more,  that  the  lands  may  be  comprised,  that  is,  carried  off  by  legal 

diligenca     He  then  says,  'But,  to  prevent  and  remeid  this,  there  is  a  new 

'  fomi  found  out,  which  has  these  two  branches,  viz.,  either  to  make  the 

'  party  contracter  of  the  debt  to  incur  the  loss  and  tinsel  of  his  right, 

'  in  favour  of  the  next  in  tailzie' — (that  is  the  resolutive  clause), '  or  to 

'  declare  all  deeds  done  in  prejudice  of  the  tailzie,  by  bond,  contract,  infeft- 

*  ment,  or  comprising,  to  be  null  of  the  law  * — (that  is  the  irritant  clause). 

Sir  Thomas  then  goes  on  to  argue  as  to  the  efScacy  of  tailzies  with  these 

combined  clauses,  and  comes  to  the  conclusion,  that,  except  against  the 

Crown  in  cases  of  forfeiture  for  treason,  or  against  the  superior  who  had 

not  recognised  the  entail,  they  would,  in  combination,  be  effectual  against 

the  heirs,  as  conditions  of  their  right,  and  against  creditors-comprisers, 

because  they  cannot  have  the  right  nid  cum  sud  conditione  et  carisd. 

Sir  Thomas  Hope,  however,  had  considerable  difficulty  and  misgiving 
on  this  subject;  and  the  effect  of  the  clauses  was  for  a  long  time  matter 
of  doubt  and  discussion  amongst  the  lawyers  of  the  day.  The  point  was 
at  length  brought  before  the  Court  of  Session  in  the  case  of  the  Viscount 
Stormonth.'  The  entail  here  contained  prohibitory  and  resolutive  clauses, 
and  an  irritant  clause  striking  only  against  the  infeftment  of  the  contra- 
vene, not  against  writs  or  infeftments  flowing  from  him.  These  clauses 
were  all  engrossed  verbcUim  in  the  sasine  on  the  entail ;  and  (the  report 
says)  'the  matter  being  at  great  length  debated,  from  law,  practique, 
'and  reason,  the  Lords  found  the  resolutive  clause  effectual  against 
'  singular  successors,  especially  considering  it  was  so  public  and  ve^*hatim 
'in  the  sasine,  and  that  it  was  equivalent  to  an  interdiction.'  The 
judgment  in  this  case,  however,  was  pronounced  by  a  narrow  majority ; 

^  Hope's  Minor  Practicka  (edition  of  1734),  p.  403. 

'  Stonnonth  v.  Creditors  of  Annandale,  Feb.  1662,  M.  13,994. 
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and,  the  landed  interest — a  great  feudal  aristocracy — being  anxious  tliat 
the  power  of  making  efifectoal  entails  should  be  placed  beyond  all  doubt, 
the  Act  1685,  cap.  22,  was  passed,  declaring  it  lawM  to  His  Mafesty's 
subjects  to  tailzie  their  lands  and  estates,  and  to  burden  the  heirs  inrith 
such  conditions  as  the  entailers  should  think  fit,  and  to  affect  the  entaiLs 
with  irritant  and  resolutive  clauses,  so  as  to  restrain  the  heirs  &ozei  sell- 
ing, alienating,  or  disponing  the  lands,  or  contracting  debts,  or  doing  any 
other  deed  by  which  they  might  be  apprised,  adjudged,  or  evicted  from 
the  substitutes  in  the  tailzie,  or  the  succession  frustrated  or  interrapted. 
All  such  deeds  are  by  the  Act  declared  null ;  and  the  next  heir  is  de- 
clared entitled,  upon  contravention,  to  take  up  the  estate.    The  Statute 
required  that  the  irritant  and  resolutive  clauses  should  be  inserted  in 
the  procuratories  of  resignation,  charters,  precepts  and  instruments  of 
sasine  relating  to  the  lands ;   and  a  register  was  appointed  to  he  kept, 
wherein  should  be  recorded  the  essential  parts  of  the  deed  of  tailzie. 
It  was  further  declared,  that  the  omission  to  repeat  the  provisions  and 
irritant  clauses  in  the  rights  and  conveyances  of  the  lands  should  import 
a  contravention  against  the  person  guilty  of  the  omission  and  his  heirs, 
but  should  not  affect  creditors  or  other  singular  successors  contracting 
in  bond  fide  with  the  person  infeft  in  the  lands. 

3.  This  Statute,  prepared  by  Sir  George  Mackenzie,  may  be  said  to 
bring  us  to  entails  of  the  third  class ;  for,  notwithstanding  the  views 
expressed  by  Sir  Thomas  Hope,  and  the  decision  in  the  Stormonth  case, 
the  opinion  of  lawyers  certainly  is,  that  at  Common  Law,  and  as  against 
third  parties,  the  rights  of  property  could  not  validly  have  been  restrained 
or  affected  as  they  now  may  be  by  entails,  and  that  the  Statute  was 
indispensable  to  give  efficacy  to  the  strict  entail^ 

Entails  continued  on  the  footing  of  this  Statute,  subject  to  modi- 
fications of  no  very  substantial  consequence,  untU  the  year  1848,  when 
the  Entail  Amendment  or  Butherfurd  Act'  was  passed,  introducing 
very  important,  and  in  some  respects  fundamental,  alterations  on  the 
law  of  entail      Under  the  old  law,  an  entail,  when  validly  framed 
and  perfected  in  terms  of  the  Act  of  1685,  could  not  be  brought  to  a 
termination  until  all  the  heirs  of  entail  thereby  called  should  become 
extinct.     The  consent  of  aU  the  heirs  existing  for  the  time  was  not 
enough  to  authorise  the  heir  in  possession  to  dispose  of  the  estate.    The 
Act  of  1848  gave  power  to  the  heir  in  possession  to  terminate  the 
entail  on  obtaining  the  consents  of  a  certain  number — ^never  exceeding 
three— of  the  heirs  next  entitled  for  the  time  to  succeed  in  their  order. 
It  likewise  regulated  the  form  of  future  entails,  and  gave  powers  of 
terminating  them  also,  and  minor  powers  in  reference  to  both  classes 
of  entails,  having  in  view  the  convenience  of  the  heirs  in  possession, 
and  the  general  principle  that  the  estate  should  be  made  to  bear  its 


^  See  on  this  point  Lord  Meadowbank'a  remarka  in  Hamilton  v,  Macdowil  and 
others,  3  March  1S15,  F.  C. 
*  11  &  12  Vict.  c.  36. 
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own  bindeiia^  lather  than  that  these  should  press  too  heavily  on  the 
Iiein  peiaonally. 

Another  change  of  great  importance,  introduced  by  the  Act  of  1848^  pboyibionb  op 
had  reference  to  entaib  then  existing,  but  which  were  imperfect,  or  at  iJ^MPmTwr* 
least  not  entitled  to  the  protection  of  the  Act  of  1686,  as  not  being  ■^^™- 
framed  or  perfected  in  strict  accordance  with  its  provisions. 

We  have  seen  that  entails  with  prohibitions  were  effectual  at 
Common  Law  iiUer  Aofredes,  and  so  as  to  prevent  gratuitous  contra- 
vention of  the  prohibitions.  Equally  so  were  entails  with  prohibitions 
and  irritant  without  resolutive  clauses,  or  resolutive  without  irritant 
claases;  or  in  which  these  clauses  were  not  duly  incorporated  in 
the  titlea  When  there  was  a  mere  prohibition,  the  heir  could,  for 
(merous  causes,  contravene  in  any  way  without  incurring  any  loss  or 
being  subject  to  any  daim.  But  if  there  were  not  only  prohibitions,  but 
also  resolutive  clauses,  contravention  in  respect  to  a  portion  of  the 
estate  involved  forfeiture  of  the  remainder.  And,  if  there  was  a  defect 
or  loophole  as  to  only  one  of  the  prohibitions,  the  heir  could  contravene 
that  one  prohibition  only.  Heirs  in  possession  in  such  cases  were  in 
a  veiy  anomalous  position ;  and  it  generally  happened  that  their  only 
practical  remedy  was  to  sell  the  estate.  In  such  cases  the  substitute 
heirs  were  disappointed ;  for  it  was  not  incumbent  on  the  heir  who  sold 
to  re-invest  the  price :  and  it  was  often  with  great  reluctance  that  heirs 
turned  their  family  estate  into  money.  To  do  away  with  this  anomaly, 
the  Entail  Amendment  Act,  by  sect.  43,  provided  that  entails  which 
weie  not  valid  and  effectual  in  terms  of  the  Act  of  1685,  in  regard  to 
each  of  the  three  great  prohibitions  against  alienation,  contraction  of 
debt,  and  alteration  of  the  order  of  succession,  but  were  invalid  and 
ineffectual  in  r^ard  to  any  one  of  these  prohibitions,  should  be  invalid 
and  ineffectual  as  regarded  all  the  prohibitions  of  the  entail.  In  virtue 
of  this  enactment  it  has  now  been  repeatedly  decided,  that  a  deed  of  entail, 
i^^teied  as  a  strict  entail  under  the  Act  of  1685,  though  containing  all 
the  necessary  prohibitions,  is  not  effectual  against  deeds  done  subsequently 
to  the  passing  of  the  Act  of  1848,  if  not  containing  also  complete  and 
unexceptional  irritant  and  resolutive  clauses.^  With  reference  to 
the  period  prior  to  the  passing  of  the  Act  of  1848,  however,  the  case  is 
different,  because  the  Act  had  no  retrospective  effect.  A  deed  by  the  heir 
in  possession,  granted  before  the  Act  came  into  operation,  is  construed 
with  reference  to  the  state  of  the  law  independently  of  the  Act 

The  case  of  an  entail  with  simple  prohibitions,  as  affected  by  this 
Act,  has  not  been  before  the  Court ;  but  it  may  safely  be  held  that 
such  a  deed  would  not  be  dealt  with  more  favourably  than  one  with 
prohibitory  clauses,  and  also  with  defective  irritant  and  resolutive 
danses  superadded. 

I  apprehend,  therefore,  that  of  the  three  classes  of  deeds,  described 

^  Canjmgfajan  v.  Cnnynghsm,  9  March      July    1852,    14   D.    1062 ;    Ferguson  v, 
ia52,  14  D.  636 ;   Dewar  v.  Dewar,  20      Ferguson,  18  Nov.  1862,  15  D.  19. 
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as  formerly  known  in  the  category  of  the  entail,  there  are  now  in  efifect 
only  two  remaining,  viz.,  (1.)  The  simple  destination;  and  (2.)  The  strict 
entaO.     The  destination  v^th  prohibitions  only  and  the  imperfect  entail 
are  on  the  same  footing  with  the  simple  destination. 

Deeds  of  the  former  class  require  no  illustration.  They  are  just  the 
special  disposition  and  settlement  of  lands,  with  a  destination  to  a 
special  class  or  series  of  heirs,  in  place  of  a  destination  to  the  institute  or 
disponee,  and  his  heirs  or  assignees.  They  ought  to  contain  procuratory 
of  resignation^  and  assignations  to  writs  and  rents,  and,  when  granted 
mortis  eausd,  reservation  of  the  granter's  liferent,  and  of  power  to  revoke 
or  alter,  and  clause  dispensing  with  delivery.  They  may  be  granted 
under  burdens  or  not,  as  the  grantor  thinks  fit 

The  peculiarity  of  the  strict  entail  consists  in  its  containing  either 
expressly,  or  (in  virtue  of  special  clauses  in  recent  Acts  of  Parliament) 
constructively,  prohibitory,  irritant,  and  resolutive  clauses,  in  addition  to 
the  destination  to  a  special  class  or  series  of  heirs.    And  the  manner  of 
imposing  the  prohibitory,  irritant,  and  resolutive  clauses  in  such  deeds 
IB  different,  according  as  the  deed  is  dated  before  or  after  the  KntaiT 
Amendment  Act  and  the  Titles  Act  of  1858  came  into  operation.     There 
is  also  a  difference  in  the  case  of  deeds  executed  before  and  those 
executed  since  the  Entail  Amendment  Act  came  into  operation,   as 
regards  the  power  of  disentailing  and  some  other  particulars.     I  shall 
point  out  these  differences  as  we  proceed. 
Old  and  niw  Meantime  I  go  on  to  notice  those  particulars  in  which  entails  nnder 

C0NTRA8TKD.  tho  old  aud  new  law,  or  old  and  new  entails,  are  alike  and  on  the  same 
footing.  In  the  first  place,  both  old  and  new  entails  are  deeds  of  con- 
veyance of  land ;  and  there  is  no  difference  between  the  two  classes, 
viewed  as  conveyances.  There  is  no  difference  between  them  in  this 
further  respect,  that  either  the  old  or  the  new  entail  can  be  contained  in 
a  disposition,  bond,  or  procuratory  of  resignation,  marriage-contract^  or 
other  contract,  or  generally  in  any  deed  which  can  be  validly  employed 
to  convey  lands,  or  to  embrace  a  conveyance  of  lands.^ 

If  the  entail,  old  or  new,  is  in  the  form  of  a  disposition, — as  the  new 
entail  most  usually  is, — ^it  will  contain  all  the  clauses  usual  in  an 
ordinary  disposition  of  lands,  including,  if  granted  mortis  causd,  reserved 
liferent  to  the  grantor,  with  power  to  him  to  revoke  and  alter,  and 
dispensation  with  delivery. 

If  the  entail  is  in  the  form  of  a  procuratory  of  resignation,  it 
commences  usually  (though  not  necessarily)  with  an  obligation  to  resign, 
in  which  case  it  is  called  a  bond  of  tailzie  and  procuratory  of  resignation. 
The  obligation  is,  that  the  grantor  shall  make  resignation  of  the  lands  in 


^  They  should  not  now  contain  a  procuratory  of  resignation — seeaupra,  p.  693,  note. 

b  Entails  granted  after  the  commencement  of  the  Conyeyancing  Act  of  1S74 
(1  October  1874)  must  necessarily  be  in  the  form  of  a  disposition,  which,  however,  may 
be  incorporated  in  a  marriage-contract^  or  other  contract^  as  before.  A  procnratory  of 
resignation  cannot  now  be  made  nse  o^  as  no  charter  of  resignation  can  follow  npon  it 
— Act  of  1874,  section  4,  snb-section  1. 
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the  hands  of  his  superior  for  new  infeftanent  in  favour  of  the  institute  Old  and  new 

BNTAILS  C 
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and  heirs  of  entail,  subject  to  the  conditions  of  the  entcdl ;  and  for  "^"^^^^  °°^' 


^mplishing  the  resignation  the  procuratory  is  granted.'' 

If  the  entail  is  incorporated  with  a  marriage-contract,  or  other  deed, 
theie  will  be  introduced  in  the  deed  either  a  disposition  or  a  procuratory 
d  resignation,  with  the  appropriate  relative  clauses,  in  order  that  the 
icstitate  or  heirs  called  to  the  succession  may  be  enabled  to  feudalise 
the  entail  by  infeftanent  or  by  registration.  But  it  is  not  indispensable, 
though  it  is  very  desirable,  that  the  granter  of  an  entail  should  himself 
hare  a  real  right,  so  as  to  be  in  a  position  to  grant  a  similar  right  by 
infeftment  or  registration.  If  he  is  so,  the  ordinary  executive  clauses  will 
be  inserted  as  matter  of  course ;  so  that  the  institute  or  heir  of  entail 
on  whom  the  succession  first  devolves  may  be  able  to  obtain  himself 
directly  infeft  on  the  entail,  or  to  register  the  entail  as  equivalent  to 
infeftiaent  thereon.  But,  in  a  case  where  the  granter  was  not  infeft,  and 
had  only  a  personal  right  by  virtue  of  a  disposition  in  his  favour  with 
procTuatory  of  resignation  and  precept  of  sasine,  and  when  the  entail 
was  in  the  form  of  a  bond  or  obligation  to  resign  and  relative  procuratory 
wifli  assignation  to  writs,  it  was  held  that  the  entail  was  competently 
inade;  and  that,  in  virtue  of  the  disposition  to  the  entailer,  and  of  his 
obligation  to  resign  and  procuratory,  with  the  assignation  to  writs 
contained  in  the  deed  of  entail,  a  valid  and  effectual  taillied  investiture 
could  be  constituted  in  favour  of  the  heirs  of  taillie.^ 

In  respect  to  the  foregoing  cases,  old  and  new  entails  stand  on  the 
same  footing.  But,  as  before  stated,  entails  are  now  usually  granted  in 
the  form  of  a  disposition. 

Old  and  new  entails  are  alike,  further,  in  respect  to  the  principles  for  Bbstination 
coostraction  of  the  destination  to  the  institute  and  heirs  of  entail  New  nbw  bntailb. 
entails,  however,  do  not  generally  contain  those  long  destinations  which 
weie  not  uncommon  in  old  entails ;  because  entails  have  not  now  that 
endniing  character  which  formerly  belonged  to  them.  Now  that  three 
substitutes  can  put  an  end  to  an  entail,  there  is  no  use  in  making  long 
destinations.  The  destination  is  usually  in  favour  of  A.,  and  the  heirs 
of  bis  body,  or  the  heirs-male  of  his  body ;  whom  failing,  to  B.,  and  the 
heirs  of  his  body,  or  the  heirs-male  of  his  body  ;  and  so  on,  closing  with 
a  substitution  in  favour  of  the  nearest  and  lawful  heirs,  or  heirs  and 
assignees  whomsoever,  of  the  entailer.  This  clause  ought  to  contain  at 
the  end,  and  usually  does  contain,  an  exclusion  of  heirs-portioners  in 
these  terms : — '  The  eldest  daughter  or  heir-female  always  succeeding 
'  without  division,  and  excluding  heirs-portioners  throughout  the  whole 
'  foresaid  course  of  succession.'  The  destination  in  an  entail  must  be  in 
&7our  of  a  special  class  of  heirs.  These,  as  far  as  the  destination  goes, 
^  be  the  same  as  the  heirs  who  would  succeed  by  law,  and  without 

^  fientcm  v.  Anstrathe^  6  Dec.  1837, 16  Sh.  184 ;  affirmed  18  Aug.  1843, 2  Bell's 
App.  214. 

^  See  note  ^  on  preceding  page. 
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DsrriKATioN.  any  destination ;  but  there  can  be  no  entail  simply  in  favour  of  the 
institute  and  his  nearest  and  lawful  heirs,  or  heirs  whomsoever.  Under 
such  a  destination  the  institute  would  hold  in  fee-simple.^ 

It  is  very  convenient,  and  by  no  means  unusual,  in  entails  granted 
mtyrtis  causd,  for  the  entailer  to  name  himself  institute.  We  shall  see 
the  benefit  of  this  in  connection  both  with  the  completion  of  titles  under 
the  entail  and  the  mode  of  expressing  the  conditions  of  entail 

We  have  frequently  a  clause  of  devolution  in  entails  which  may  be 
introduced  either  in  the  destination  or  among  the  conditions.  Such 
clauses  are  intended  to  prevent  an  estate,  and  the  representation  of  a 
family,  from  being  absorbed  in  some  greater  estate,  or  sunk  in  a  peerage. 
The  clause  occurs  in  the  entail  of  the  smaller  of  two  family  estates,  or  in 
the  entail  of  an  estate  brought  by  the  wife  of  the  proprietor  of  another 
estate.  Where  the  provision  was  that,  in  case  the  heir  should  succeed 
to  the  dignity  of  a  peerage,  he  should  be  bound  to  denude  in  favour 
of  the  next  heir,  an  heir  who  succeeded  to  the  estate  after  he  had 
succeeded  to  a  peerage  was  held  to  be  excluded  from  the  estate.^  But 
where  the  provision  was  that  the  heir  should  forfeit  the  estate  of  A.,  in 
case  of  his  succeeding  to  the  estate  of  B.,  it  was  held  lawful  to  the  heir, 
notwithstanding  that  the  succession  to  the  estate  of  R  opened  to  him,  to 
make  his  election  between  the  two  estates.  He  could  not  hold  both ; 
but  he  was  entitled,  in  spite  of  the  letter  of  the  clause  in  the  entail, 
to  prefer  the  estate  of  A.  to  that  of  B.,  and  to  retain  the  estate  of  A.  on 
renouncing  B.,  in  like  manner  as  if  the  stipulated  forfeiture  had  reference 
to  the  latter.** 

The  clause  of  devolution,  as  usually  framed,  gives  the  second  estate 
to  the  second  son,  either  on  lus  birth  or  when  he  attains  twenty-one 
years  of  age ;  and  it  not  unfrequently  happens  that,  in  virtue  of  such  a 
clause,  the  second  son  takes  his  estate  from  his  father  long  before  his 
father's  death,  and  is  likewise  in  full  possession  of  an  estate  whilst  bis 
elder  brother,  though  heir-apparent  of  the  larger  estate,  is  unprovided.^ 

1  See  Gordon  v.  Gordon's  Trosteea,  2      1804,  M.  15,559. 
March  1866,  4  Macph.  501.  >  Stirling  v.  Stirling,  16  Jul  1834,  12 

*  Fleming  v.  Lord  Elphinstone,  19  Jan.      Sh.  296. 

^  The  right  of  an  heir,  who  is  bound,  in  terms  of  an  entail,  to  denude  on  a  oerUm 
event  in  favour  of  the  next  heir,  ceases  tpsofaOo  on  the  occurrence  of  the  event,  and 
he  thenceforth,  while  his  obligation  to  denude  is  unfulfilled,  holds  the  estate  as  trustee 
for  the  next  heir.  His  beneficial  interest  in  the  estate  and  rents  passed  at  once  to  the 
next  heir ;  and,  if  he  should  be  sequestrated  before  divesting  himself,  the  trustee  in  the 
sequestration  would  have  no  claim  upon  the  estate,  even  if  the  entail  were  unrecorded. — 
Fleeming  v,  Howden,  16  July  1868,  6  Macph.  (H.  L.)  113. 

But  if  the  entail  containing  the  devolution  clause  is  defective,  the  obligation  to 
denude  wiU  not  be  binding. — Munro  v.  Butier  Johnstone,  18  Dec.  1868,  7  Macph.  250. 

The  deed  of  denuding  is  a  mere  renunciation,  and  confers  no  right  on  ilie  disponee 
in  competition  with  a  nearer  heir  of  entail  bom  snbsequentiy. — Logan  Home  v.  Login, 
13  July  1880,  7R.  1137. 

b  The  fact  that  an  heir  of  entail  has  denuded  of  the  estate  in  his  lifetime,  in  terms 
of  a  clause  of  devolution  contained  in  the  entail,  will  not  affect  the  validity  of  provisions 
previously  granted  by  him  for  onerous  causes  to  his  wife  and  children,  under  the 
Aberdeen  Act,  which,  on  his  death,  will  affect  the  estate  of  which  he  may  have  denuded 
many  years  before. — Kinnoull*s  Trustees  v.  Drummond,  26  Feb.  1869,  7  Maoph.  576. 
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I  think  it  is  a  more  natural  and  wholesome  arrangement,  to  secure  to  DBnemATiov. 
the  £ither  the  enjoyment  of  both  estates  during  his  lifetime,  and  to  make  claubeof 
the  devolution  in  favour  of  the  second  son  take  efiFect  in  no  case  before  dbvolution. 
his  father's  death.    In  that  way  the  second  son  will  obtain  no  preference 
or  priority  over  the  eldest.    Each  will  wait  for  his  succession  until  the 
death  of  their  father ;  and  they  will  then  enter  respectively  to  their 
several  estates.    The  clause  for  the  above  purpose  may  run  thus : — 
'  But  with  this  provision  and  declaration  always,  that,  as  it  is  my  wish. 
'  and  intention  that  my  lands  and  estate  after  disponed  shall  not  be 

*  pennanently  held  and  enjoyed  along  with  the  lands  and  estate  of  B. ; 
'  therefore,  in  case  any  of  the  heirs  succeeding  to  my  said  lands  and 
'estate  in  virtue  hereof  shall  have  previously  succeeded  or  shall 
'  subsequently  succeed  to  the  said  lands  and  estate  of  B ;  and  in  case 
'  such  heir  shall,  at  the  time  of  his  or  her  death,  leave  (in  addition  to  an 

*  eldest  son,  or  other  descendant  succeeding  to  the  said  lands  and  estate 

*  of  B.)  a  second,  or  other  younger  son,  or  any  descendant  of  the  body 

*  of  a  second  or  other  younger  son  previously  deceased,  then  and  in 

*  that  case  my  said  lands  and  estate  shall,  upon  the  death  of  such  heir, 
'  descend  to  and  devolve  upon  his  or  her  second  and  other  younger  sons 
'  successively  in  their  order,  and  the  heirs  whatsoever  of  their  bodies 
'  respectively,  excluding  the  eldest  son  or  heir  entitled  upon  such  death 
'  to  succeed  to  the  said  lands  and  estate  of  B. ;  without  prejudice,  never- 
'  theless,  to  such  eldest  son,  or  the  heirs  of  his  body  in  their  order,  having 
'  light  to  succeed  to  my  said  lands  and  estate  after  the  failure  of  such 
'  second  and  other  younger  sons,  and  the  heirs  of  their  bodies,  in  case 

*  such  failure  shall  happen,  but  always  subject  to  the  provision  and 
'  dedaiation  before  written.' 

Sometimes  we  meet  with  a  destination  to  one  or  more  parties  sue-  Suocbssivx 
cessively  in  liferent,  foUowing  after  a  destination  to  others  in  fee.    It  is  Af^^^rnf a- 
qmte  competent  to  introduce  liferent  rights  in  this  way ;  but  it  seems  "®" '" 
difficult  to  say  how  the  liferenters  are  to  complete  their  titles,  in  case  of 
the  succession  devolving  on  them ;  and,  aa  in  a  case  of  entail  it  may 
sometimes  be  practically  the  same  thing  to  give  a  particular  individual 
either  the  liferent  or  the  fee,  the  difficulty  here  suggested  would  be 
got  over  by  giving  the  parties  a  right  of  fee,  excluding  their  descendants 
if  they  are  not  to  be  called.     No  doubt  ways  and  means  of  giving  a 
title  to  a  liferenter  succeeding  as  above  will  be  devised  if  necessary ;  but 
it  is  not  desirable  to  be  the  means  of  illustrating  nice  points  of  practice. 

It  was  usual  to  insert  the  destination  at  fidl  length  in  all  the  titles 
following  on  the  entail ;  but  reference  to  it  as  contained  in  the  entail,  if 
recorded  in  the  register  of  entails,  or  as  contained  in  any  conveyance, 
instrument  of  sasine,  or  other  writ,  duly  recorded  in  the  appropriate 
register  of  sasines,  and  forming  part  of  the  progress  of  title-deeds  of  the 
lands  contained  in  the  entail,  is  now  equivalent  to  the  full  insertion.^ 

*  Titlee  Acts,  1858,  sect  17,  and  rela-      [ConBolidation  Act  of  1868,  sect.  9,  and 
tiTe  ichedale  (L,  No.  3) ;  and  1860,  sect.      relative  schedule  (G)]. 
n,  and    relatiTe  schedule    (H,   No.  2), 
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As  regards  the  subjects  which  can  competently  be  entailed,  the  Act 
of  1 685  speaks  generally  of '  lands  and  estates/  and  '  of  the  lordships  and 
baroniea'  The  power  of  entailing  certainly  inclndes  eveiy  feudal  and 
burgage  right  of  property.^  Heritable  debts  cannot  be  entailed ;  and  it 
was  questioned,  but  not  decided,  whether  the  entail  of  lands  held  in 
virtue  of  an  adjudication  which  had  been  feudalised,  but  as  to  which  the 
legal  reversion  had  not  expired,  was  effectual'  An  entail  may  compre- 
hend a  leasa'  But  as  to  the  lease  it  will  be  good  inier  hnsrtda  only.^ 
Moveable  effects  may  also  be  entailed,  as  iwteT  hasredes.  It  was  so  foond 
with  respect  to  a  jewel  which  the  King  of  Sweden  had  given  to  Geneial 
Leslie,  afterwards  Earl  of  Leven,  and  which  he  had  bequeathed  to  his 
family,  with  a  prohibition  against  alienating.^  The  conveyance  of  move- 
able effects,  however,  ought  to  be  introduced  in  the  entail  separately  from 
that  of  the  lands ;  and  the  conditions  of  entail  ought  not  to  involve  ihe 
forfeiture  of  the  lands  on  account  of  the  sale  of  the  moveablea^ 

We  next  notice  the  insertion  in  the  entail  of  the  description  of  the 
lands  entailed. 

If  entails  were  to  be  viewed  as  mere  conveyances  of  lands,  a  general 
description  might  be  sufficient,  just  as  in  the  case  of  the  ordinary  dispo- 
sition and  settlement  or  trust-deed.  For  example,  if  the  entailers  right 
consisted  of  a  disposition  in  his  &vour,  with  unexecuted  procuratoiy  of 
resignation  and  precept  of  sasine,  a  general  description  of  all  lands 
belonging  to  him,  accompanied  by  assignation  to  the  writs,  would  be 
sufficient  for  enabling  the  institute  and  heirs  of  entail  to  complete  their 
titles.  They  would  obtain  themselves  infeft  on  the  disposition  to  the 
entailer  and  procuratory  or  precept  in  that  deed,  to  which  they  would 
have  right  in  virtue  of  the  entail  and  general  disposition  of  lands  and 
assignation  of  writs  contained  in  it ;  or  in  virtue  of  the  same  warrants 
they  might  expede  and  record  a  notarial  instrument  But  entails  are 
intended  to  be  more  than  conveyances ;  they  are  intended,  by  means  of 

^  Sandford  on  Entails,  253. 

^  Earl  of  Leven  v.  Montgomery,  27  Feb. 
1683,  M.  3217.  See  also  Veitch  v.  Yoan& 
26  May  1808,  F.  G. ;  M.  App.  Service  and 
Confirmation,  No.  4 ;  and  BuJlie  v.  Gnnt» 
21  May  1859,  21  D.  838. 


^  Maclanchlan  v.  Madanchlan,  27  Jan. 
1768,  M.  15,421 ;  DiUon  v,  Campbell,  14 
Jan.  1780,  M.  15,432. 

'  Dalyell  and  Selkrig  v.  Dalyell  and 
others,  17  Jan.  1810,  F.  C. 

*  Dalhousie  v.  Manle,  1  March  1782,  M. 
10,963 ;  Maole  v.  Maule,  4  March  1829, 
7  Sh.  527. 


^  In  Kinnear  v.  Kinnear,  20  March  1877,  4  R.  705,  it  was  held  by  Lord  Stand 
(Ordinary)  that  an  entail  of  moveable  effects  was  ineffectual,  even  inter  kcaredes,  *d^ 
his  decision  was  acquiesced  in. 

His  Lordship  held  the  cases  of  Veitch  and  Baillie  not  to  apply ;  and,  with  reference 
to  the  Earl  of  Leven's  case,  he  explained  that  it  appeared  from  the  reports  thtt  the 
jewel  was  regarded  by  the  Court  as  within  the  class  of  '  heirship  moveables,'  nther 
than  as  an  inalienable  subject,  but  that  the  general  ground  of  decision  was,  that  the 
alienation  of  the  jewel  and  certain  other  moveable  effects  was  reducible  on  the  head  of 
deathbed  as  in  prejudice  of  the  heir-at-law's  right  of  relief  of  moveable  debts. 

Moveables  may  be  entailed  by  the  law  of  ^igland,  and  effect  was  given  in  the  Comi 
of  Session  to  a  direction  by  a  Scotch  testator  to  her  trustees  to  settle  certain  jewels  on 
the  heirs  succeeding  to  an  English  estate. — ^Marquis  of  Bute  v.  Lady  Bute's  Trustees,  3 
Dec  1880,  8  R.  191. 
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the  leooids,  to  publish  to  third  parties  that  certain  particular  lands  have 
beoi  subjected  to  their  fetters ;  and  it  is  necessaiy  for  that  purpose  that 
the  register  of  entails  shall  exhibit  what  lands  are  afiPected  by  the  entail, 
as  well  as  the  conditions  imposed  on  the  lands, — ^for  which  reason  the 
buds  must  be  described  in  the  entail    It  was  so  decided  in  a  case  where 
lands  called  'Cults'  were  held  to  be  open  to  the  diligence  of  the  creditors 
of  an  heir  of  entail,  who  had  been  in  possession,  because,  though  falling 
under  the  general  conveyance  in  an  entail,  and  therefore  belonging  to 
the  heirs  of  entail,  they  were  a  separate  feudal  tenement,  and  had  not 
been  possessed  as  part  and  pertinent  of  the  lands  specially  described  in 
the  entaiL^    The  records,  therefore,  did  not  show  that  they  were  subject 
to  the  fetters.    It  is  not  to  be  understood,  however,  that  the  entail  and 
leoords  must  actually  specify  the  particular  name  of  eveiy  individual 
&nn  or  possession  falling  within  the  description  contained  in  the  entail. 
The  entail  of  a  barony  would  embrace  eveiy  component  part  and  perti- 
nent of  the  barony,  whether  named  in  the  description  or  not     The 
peculiarity  in  the  case  of  Cults  was,  that  it  had  been  a  separate  feudal 
t^iement,  and  had  not  been  incorporated  with  any  barony  or  other  sub- 
ject contained  in  the  entail    It  therefore  remained  a  separate  feudal 
t^ement,  to  which  the  general  rules  of  law  applied.    In  order  to  bring 
the  lands  under  the  entail  in  such  a  case  as  that  of  Cults,  the  heir  of 
entail  (if  heir  aUoqwi  siiccessfwnis)  ought  to  make  up  a  title  in  that 
character  in  fee-simple,  and  grant  a  valid  entail  in  supplement  of  the 
entail  with  general  conveyance.    If  not  cUiaqui  succesmrus,  he  ought  to 
obtain  decree  of  constitution  and  adjudication  in  implement  against  the 
heir  under  the  fee-simple  investiture,  and  thereafter  grant  a  valid  entail 
in  supplement  of  the  entail  with  general  conveyance.    In  either  case  the 
valid  entail  must  be  recorded  and  feudalised. 

I  have  explained  that  the  deed  of  entail  itself  must  actually  show  entail  op  im> 
what  lands  are  affected  by  its  provisions ;  but  an  entail  made  by  one  of  \r^^hjL 
several  heirs-portioners  of  her  share^o  indiviso  of  her  predecessor's  estate  ^J^q,, 
sufficiently  points  out  and  affects  her  share  of  the  estate,  when  afterwards 
I^ally  divided  by  judicial  process.^    It  was  contended  in  Stewart's  case 
that  Hk  pro  indiviso  right  could  not,  in  its  own  nature,  be  made^the  subject 
of  entail ;  and  that,  even  if  it  could,  the  estate  which  was  held  under 
the  entail  after  the  legal  division  was  not  the  same  estate  which  was 
contained  in  the  deed  of  entail,  the  latter  having  been  the  one  imdivided 
third  part  of  the  whole  barony  of  A.,  and  the  former  being  certain  parti- 
cular portions  of  that  barony ; — that,  to  bring  these  portions  under  the 
fetters,  there  ought  to  have  been  a  supplementary  deed  of  entail  thereof 
in  due  form,  followed  by  registration  and  feudalisation.    But  the  Court 

1  King  V.  Earl  of  Stair,  28  Feb.  1844,  6  *  Stewart  v.  NiooLson,  etc.,  2  Dec.  1859, 

D.  821 ;  affinned  30  April  1846,  5  BeU'a      22  D.  72.^ 
App,82. 

^QaesiionB  identical  with  those  raised  in  this  oaae  were  fully  discussed  in  the 
House  of  Lords  in  the  case  of  Howden  v.  Rocheid  (16  July  1869,  7  Macph.  H.  L.  110), 
with  the  result  of  confirming  the  decision  of  the  Court  of  Session. 
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decided  not  only  that  the  pro  indiviso  right  could  in  its  own  nature  be 
entailed,  as  is  done  without  objection  in  the  case  of  lochs,  commons,  etc., 
but  that  the  entail  of  the  pro  indiviso  share  of  certain  specified  lands 
sufficiently  pointed  out  and  affected  the  equivalent  to  that  share  obtained 
by  legal  process.    The  principle  of  the  judgment  on  this  last  point  will 
be  shown  in  the  following  passages  from  the  opinion  of  the  Lord  Presi- 
dent, who  sajrs, — 'That  is  a  question  of  some  subtlety.'    'I  think  that, 
'  when  the  lands  come  to  be  divided,  there  is  not  a  new  estate  created 
'  I  thiok  it  is  the  same  estate,  though  on  a  different  mode  of  possessioo, 
'  and  a  more  convenient  mode  of  possession ;  it  is  separated  from  the 
'  other  portions  and  concentrated,  but  still  it  is  the  same  estate  which 
'  the  party  had.    In  that  view  of  the  matter,  I  think  that  the  act  of 
'  division  did  not  of  itself  destroy  the  entail'    '  I  think  it  depends  upon 
'  what  construction  you  put  upon,  and  what  effect  you  give  to,  the  decree 
'  dividing  the  lands, — whether  it  is  an  alteration  of  the  estate,  or  whether 
'  it  is  merely  a  different  shaping  of  the  estates  which  had  previously 
'  subsisted  in  the  parties.    I  think  it  is  the  latter.' 

In  that  case  the  division  took  place  by  legal  process,  the  effect  of 
which  is,  by  itself,  and  without  any  supplementary  conveyance  or  other 
feudal  title,  to  make  the  title  of  each  heir-portioner,  in  the  pro  indiviso 
share  of  the  whole  lands,  a  valid  and  complete  title  to  her  divided  share 
— to  the  particular  portions  assigned  to  her  in  the  division ; — a  circum- 
stance strongly  founded  on  in  support  of  the  entaU.  Whether  the  same 
result  would  arise,  supposing  the  division  to  take  place  extrajudicially, 
is  a  question  which  was  not  touched  upon ;  nor  is  such  question  likely 
to  occur  in  reference  to  entailed  lands ;  as  heirs  of  entail  are  apparently 
not  entitled  to  adopt  means  for  the  extrajudicial  division  of  undivided 
lands  among  heirs-portioners,  or  others  having  right  thereto. 

We  now  come  to  the  conditions  usually  introduced  in  entails,  some 
of  which,  though  of  practical  importance,  are  not  essential ;  and  it  maj 
be  well,  whilst  merely  noticing  these  clauses  in  the  places  where  they 
occur  in  the  deed,  to  consider,  in  the  first  place,  what  conditions  and 
what  other  particulars  are  essential  in  order  to  the  constitution  of  a 
valid  entail  and  taillied  investiture.  The  other  conditions,  or  most  of 
them,  have  their  value  as  subsidiary  clauses,  intended  to  secure  the 
observance  of  what  is  essential ;  and  the  subsidiary  clauses  will  be  best 
understood  after  we  have  examined  the  essentials.  The  particolais 
which  must  concur,  in  order  to  constitute  a  valid  and  effectual  entail 
of  lands,  are — 

1.  The  deed  of  entail  itself  (if  of  feudal  subjects,  and  granted  before 
the  Titles  to  Land  Act  of  1858  came  into  operation,  and  if  of  buigage 
subjects,  and  granted  before  the  Act  of  1860  came  into  operation)  must 
contain  substantive  prohibitions  directed  against  the  three  foVLowing 
acts,  viz.,  altering  the  order  of  succession  constituted  by  the  deed; 
alienating  the  lands ;  and  contracting  debt  so  as  to  create  a  burden  on 
the  lands. 
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1  If  dated  before  Ist  August  1848,  the  deed  must  contain  irritant  Essintials 
ukd  resolative  clauses ;  the  former  (the  irritant)  declaring  void  all  acts  ^^^^ 
ind  deeds  in  contravention  of  the  prohibitions ;  and  the  latter  (the 
RsolatiYe)  declaring  to  be  resolved  or  forfeited  the  right  of  every 
peison  who  shall  contravene  the  prohibitiona  If  dated  after  Ist  August 
1848,  irritant  and  resolutive  clauses  are  unnecessary,  when  the  entail 
contains  an  express  clause  authorising  registration  in  the  Begister  of 
Entails.^  And  if  the  entails  are  of  feudal  subjects,  and  dated  after  the 
titles  Act  of  1858,  or  of  burgage  subjects,  and  dated  after  the  Act  of  1860 
came  into  operation,  the  three  great  prohibitions  against  alienation, 
contracting  debt,  and  altering  the  order  of  succession,  are  unnecessary 
when  the  entails  contain  such  express  clause  of  registration.  Such 
express  clause  of  registration  is  declared,  by  the  Entail  Amendment 
Act^  sect  39,  to  have  the  same  operation  and  effect,  in  deeds  of  entail 
executed  on  or  after  1st  August  1848,  as  the  most  formal  irritant  and 
resolutive  clauses;  and  it  is  declared,  by  the  Acts  1868,  sect.  18,  and 
1860,  sect  12,^  to  have  the  same  operation  and  effect  in  subsequent 
entails  of  feudal  or  of  burgage  property  respectively,  as  the  above- 
mentioned  clauses  of  prohibition,  duly  fenced  with  irritant  and  resolutive 
clauses,  would  have  in  such  entails. 

3.  The  deed  of  entail  itself,  whether  dated  before  or  after  1st  August 
1848,  must  be  recorded  in  the  Begister  of  Entail& 

4.  The  clauses,  prohibitory,  irritant,  and  resolutive,  in  the^case  of  the 
old  entail,  must  all  be  accurately  engrossed  in  the  instrument  of  sasine, 
or  notarial  instrument,  if  any,  by  which  the  deed  of  entail  is  feudalised. 
And  if  the  sasine,  or  notarial  instrument,  follows  upon  a  charter  of 
resignation,  of  which  the  entail  is  the  warrant,  or  on  a  charter  of 
adjudication  in  implement,  these  clauses  must  be  accurately  engrossed 
in  the  charter,  as  well  as  in  the  sasine  or  notcudal  instrument  The 
registration  of  a  deed  of  entail,  however,  in  the  Register  of  Sasines,  with 
warrant  of  registration  thereon,  is  equivalent  to  expeding  and  recording 
an  instrument  of  sasine,  or  notarial  instrument,  following  on  the  entail 

In  the  case  of  the  new  entail  (that  is,  an  entail  dated  on  or  after  1st 
August  1848),  if  of  feudal  subjects  and  dated  before  the  Titles  Act  of 
1858,  or  if  of  burgage  subjects  and  dated  before  the  Act  of  1860,  came 
into  operation,  the  prohibitory  clauses,  with  the  clause  of  registration, 
must  be  engrossed  in  the  instrument  of  sasine,  or  charter  and  sasine, 
or  notarial  instrument,  if  any,  in  like  manner ;  but  if  the  entail  is  of 
feudal  subjects  and  dated  after  the  Titles  Act  of  1858,  or  is  of  burgage 
subjects  and  dated  after  the  Act  of  1860,  came  into  operation,  the  prohi- 
bitoiy  clauses  are  unnecessary.  As  to  entails  of  feudal  and  burgage 
subjects  respectively  so  dated,  the  clause  of  registration  is  equivalent 
to  the  prohibitions  as  well  as  to  the  irritant  and  resolutive  clauses. 

1  Entail  Amendment  Act,  sect.  39. 

*  The  pctmnoiiB  of  these  Acts  on  this  subject  have  been  superseded  by  those  of  the 
Contolidation  Act  of  1S68,  section  14. 
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5.  In  the  case  of  old  entails,  the  clauses  prohibitory,  irritant^  and 
resolutive  mast  in  like  manner  be  engrossed  in  all  the  subsequent  titles 
expede  prior  to  the  operation  of  the  Conveyancing  Acts  of  1847  (30th 
September  1847) ;  and,  in  the  same  way,  they  must  be  either  engrossed 
or  validly  referred  to  in  such  titles  expede  after  that  date,  as  provided 
by  the  Conveyancing  Acts.    And  in  the  case  of  new  entails  of  feudal 
subjects  dated  before  the  Titles  Act  of  1858,  and  of  burgage  subjects 
dated  before  the  Act  of  1860,  came  into  operation,  the  prohibitory  and 
registration  clauses  must  either  be  accurately  engrossed,  or  validly 
referred  to,  in  the  subsequent  titles,  as  provided  by  the  Entail  Amend- 
ment Act    There  is  now  also  a  corresponding  provision  in  the  Titles 
Act  of  1860,  sect  27,^  as  to  the  registration  clause  authorised  by  the 
Acts  of  1858  and  1860,  as  instead  of  the  prohibitory,  iriitanl^  and 
resolutive  clauses. 

When  all  the  requisite  particulars  above  specified  respectively  con- 
cur, there  is,  as  a  general  rule,  a  valid  entail  and  entaQed  investiture 
under  the  old  or  new  system,  as  the  case  may  be ;  and  the  estate  will 
be  protected  against  the  debts  and  deeds,  onerous  and  gratuitous,  of  the 
institute  and  heirs  of  entaiL^ 

The  leading  distinction  between  the  old  and  new  entails  in  point 
of  form,  you  will  observe,  consists  in  this — ^that,  whereas  the  old  entail 
must  contain  express  prohibitory,  irritant,  and  resolutive  clauses,  the 
new  entail  does  not  require  irritant  and  resolutive  clauses,  if  dated 
before  the  Titles  Acts  came  into  operation,  nor  express  prohibitoiy 
clauses  if  dated  since,  provided  it  bears  an  express  clause  authorising 
registration  in  the  Begister  of  Entails.  But  as  such  clause  of  r^;istra- 
tion  has,  by  Statute,  the  effect  of  the  irritant  and  resolutive  clauses,  or 
of  the  prohibitory,  irritant,  and  resolutive  clauses  (as  the  case  may  be), 
as  formerly  explained,  there  is  no  difference  between  the  essential  re- 
quisites of  the  new  and  the  old  entail  as  regards  the  principles  of  their 
structure.  The  requisites  of  each  class  may  in  fact  be  stated  thus,— - 
(1.)  conditions  properly  constructed ;  (2.)  registration  in  the  Segister  of 
Entails ;  and  (3.)  feudaUsation. 


Clauses  of 

ENTAIL. 


I  proceed  to  examine  the  clauses  of  the  entail  as  they  are  usually 
met  with  in  the  deed  itself,  premising  that  the  conditions,  or  their 
statutory  equivalent,  must  be  actually  inserted  in  the  deed  of  entail 
It  is  not  enough  to  refer  to  conditions  as  contained  in  another  deed.^^ 
But  it  is  enough  if  they  be  fully  engrossed  in  the  dispositive  dause,  or 
procuratory  of  resignation,  or  precept  of  sasine,  contained  in  the  deed.  It 

^  Boss  V.  Dmmmonds,  3  March  1841,  1849,  12  D.  19 ;  affirmed  13  Dec.  1852, 1 

3  D.  698  ;  aflirmed  4  Sept.  1844,  3  Bell's  Maoq.  App.  362 ;  and  Baillie  v.  Cochnse, 

App.  87.  9  March  1855,  17  D.  659 ;  afifirmed  12 

*  Gammell  v.  Gathcart,  etc.,  13  Nov.  March  1857,  2  Maoq.  App.  529. 


^  Section  9  of  the  Act  of  1868. 

b  See  also  Kenny  v,  Taylor,  19  March  1875,  2  R.  636. 
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is  not  necessary  to  repeat  them  in  any  two  of  these  clauses,  as  the  literal  Clauses. 
interpretation  of  the  Act  of  1 685  might  at  first  sight  appear  to  require. 

We  have,  in  general,  first,  an  obligation  to  bear  the  surname,  arms,  surnamb  and 
and  designation  of  the  entailer.  If  it  is  intended  to  preserve  a  separate  ^^®' 
lepresentation^  the  word '  only '  will  be  added,  or  the  words  '  and  no 
other  name,  arms,  and  designation.'  Without  these  restrictive  words, 
the  heiiB  may  conjoin  any  other  surname,  arms,  and  designation  with 
those  prescribed  by  the  entail^  When  a  distinctive  coat-  of-arms  had  not 
been  already  assigned  by  lawful  authority  to  the  entailer's  family,  the  obli- 
gation to  bear  his  name  and  arms  was  held  to  import  an  obligation  on  the 
institute  or  heir  in  possession  to  obtain  from  the  Lord  Lyon  arms  of  the 
character  expressed  in  the  condition,  descendible  to  the  heirs  of  entail^ 

We  have  next  obligations  to  record  the  entail  in  the  Eegister  of  obligation  to 
Entails  and  Books  of  Session,  and  to  complete  a  titie  under  it  byjrsuDAusB 
infeftment  or  registration  in  the  Begister  of  Sasines  within  a  short  ^^^^^ 
definite  period  after  the  succession  shall  open ;  to  possess  the  lands  by 
virtue  of  the  entail  alone,  and  by  no  other  title,  and  to  use  other  tities, 
if  any,  only  for  strengthening  the  title  under  the  entail ;  and  to  engross 
the  conditions  of  the  entail  in  the  instrument  of  sasine,  or  notarial 
instrument,  following  on  the  deed  of  entail  itself,  and  to  engross  or 
validly  refer  to  them  in  the  subsequent  titles. 

As  before  proposed,  I  shall  postpone  entering  particularly  on  the  entailb  are 
importance  and  consequences  of  non-observance  of  these  clauses  until  c™8tbued. 
we  have  gone  over  the  prohibitions  and  irritant  and  resolutive  clauses 
of  the  EntaiL  But^  before  examining  what  may  be  called  the  proper  as 
wen  as  the  essential  conditions  of  the  entail,  it  is  necessary  to  notice 
that  such  conditions,  as  they  impose  restraints  on  the  ordinary  rights  of 
property  and  freedom  of  commerce,  are  regarded  very  unfavourably  by 
the  law,  and  allowed  no  effect  beyond  what  they  expressly  import. 
Entails  are  subject  to  the  principle  of  strict  interpretation,  which 
means  (in  the  words  of  Mr.  Duflf)*  'not  merely  that,  without  direct 
'  words,  limitations  cannot  be  imposed  on  the  members  of  tailzie  from 
'  presumed  or  implied  intention ;  but  that,  even  where  there  are  words 
'  within  the  deed  having  a  certain  tendency  to  indicate  the  intention 
'  of  the  entailer,  they  may,  under  the  strict  rule  of  construction,  fail  of 
'effect  either  from  want  of  technical  precision,  or  from  error  in  the 
'  form  and  manner  in  which  they  are  introduced*  Strict  construction 
'  maintains  not  merely  in  questions  with  third  parties,  creditors  or 
'  disponees,  but  even  irUer  hceredes — amongst  the  persons  called  to  the 
'  succession, — ^with  relation  to  those  clauses  of  the  deed  which  impose 
'  restraints  on  the  right  of  property.'  Further,  and  as  an  extension  of 
the  principle  of  strict  construction,  it  is  laid  down  by  Lord  Campbell,^ 
that '  if  an  expression  in  an  entail  admits  of  two  meanings,  both  equally 

^  Moir  V.  Oraham  and  others,  6  Feb.        '  DafiTs  Feudal  Conveyancing,  jk  339. 
1794,  M.  16,537.  '  Lnmaden  v.  Lnmaden,  2  BeU*8  App.  1 14. 

*  Hunter  «.  Hunter  Weston,  31  Jan.  1882,  19  Scot.  L.  R.  416. 
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Entailb  am     '  teclmical,  grammatical,  and  intelligible,  that  constraction  must  be 
^^uiD.      '  adopted  which  destroys  the  entail,  rather  than  that  which  supports  it' 

It  is  interesting  to  observe  how  our  most  distinguished  lawyers  have 
discussed  this  subject  of  strict  construction.    Entails  were  intended  for 
the  preservation  and  aggrandisement  of  a  feudal  aiistociacy,  and  were 
perhaps  a  natural  adjunct  of  the  feudal  system ;  but  even  Sir  Thomas 
Craig  writes  of  them,  at  a  time  when  they  were  unknown  in  that  rigour 
which  they  subsequently  reached,  that,  although  desired  by  the  majority 
of  the  nobility,  they  were  yet  reputed  odious  and  received  the  most 
strict  interpretation.^     Sir  Thomas  Hope,  himself  the  deviser  of  the 
irritant  and  resolutive  clauses,  describes  these  clauses  as  odious  m 
tailzies.     Lord  Stair  says,' '  clauses  dt  non  alienatido,  or  nan  eonirahtndo 
'debitum,  are  most  unfavourable  and  inconvenient,  especially   when 
'  absolute ;  for,  first,  commerce  is    thereby  hindered,  which  is  the 
'  common  interest  of  all  mankind ;  secondly,  The  natural  obligations 
'  of  providing  wives  and  children  are  thereby  hindered,  which  cannot 
'  lawfully  be  omitted ;  thirdly.  It  is  unreasonable  so  to  clog  estates 
'  descending  from  predecessors,  and  not  to  leave  our  successors  in  the 
'  same  freedom  that  our  predecessors  left  us.'     'The  perpetuities  of 
'  estates,  where  they  have  been  long  accustomed,  have  sufficiently 
'  manifested  their  inconveniency ;  and  therefore  devices  have  been  found 
'  out  to  render  them  ineffectual'    '  These  perpetuities  in  England  are 
'  now  easily  evacuated.'    He  then  shows  how,  and  gives  a  proof  of  his 
far-seeing  sagacity  in  the  remark  which  follows ;  '  If  they  become 
'  frequent  with  us,  it  is  like  we  will  find  the  same  remedy.'    He  thus 
predicts,  as  nearly  as  possible,  what  actually  took  place  more  than  a 
hundred  and  fifty  years  afterwarda    Coming  to  more  modem  times, 
Erskine'  says  of  entails,  'as  they  impose  an  unfavourable  restraint 
'  upon  property,  and  become  frequently  a  snare  to  trading  people,  they 
'  are  drictissimi  juris.'    And  Professor  Bell,  in  the  same  straia,  writes^ 
that '  of  all  resl^ctions  on  the  commerce  of  land,  and  on  the  rights  of 
'  creditors  to  attach  the  property  of  their  debtor,  the  most  important, 
'  and  the  most  inexpedient  and  oppressive,  are  those  which  arise  from 
'  entails ;  and  it  is  sincerely  to  be  hoped  that  ere  long  some  safe  course 
'  may  be  devised  for  restraining  the  exorbitant  effects  of  the  entail  law 
'  of  Scotland,  and  for  introducing  some  limitations,  consistent  at  once 
'  with  the  rules  of  justice,  and  with  public  policy.'      In  accordance  with 
these  views,  the  clauses  imposing  or  giving  efficacy  to  the  fetters,  in  old 
entails,  received  the  most  rigid  construction.    We  have  seen  that,  in 
construing  ordinary  testamentary  deeds,  the  Court  will  endeavour  to  the 
utmost  to  discover,  and  will  give  effect  to,  the  intention  of  the  party 
as  gathered  from  his  deed  or  deeds  of  settlement     But  in  regard  to  the 
fetters  in  entails  the  very  opposite  principle  has  always  prevailed.    The 
most  plain  and  obvious  intention  of  the  party  will  be  allowed  no  weight, 
if  the  words  employed  by  him  are  not  sufficient  to  give  effect  to  it    In 

1  Craig,  iL  16.  12.      >  8Uir,  ii  3.  58.       '  £rakiiie,  iii.  8.  29.      «  1  BeU*a  Comm.  4i 
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Tiitue  of  the  entail  as  a  deed  of  conveyance,  the  institute  or  heir  in 
possession  is  proprietor  of  the  lands ;  and,  as  such,  he  can  deal  with 
them  at  his  pleasure,  in  so  far  as  he  is  not  validly  and  effectually 
restrained ;  and  accordingly,  in  spite  of  the  most  manifest  intention  to 
restrain  him,  he  will  be  unfettered,  if  terms  legally  sufftcient  to  restrain 
lum  are  not  employed. 

The  extent  to  which  the  restraints  imposed  by  the  old  law  were 
allowed  to  go  has  been  so  greatly  modified,  that  entails  are  not  now 
legarded  with  the  same  degree  of  odium  as  formerly.  They  are  not 
BOW  capable  of  being  made  permanently  causes  of  inconvenience,  as  was 
formerly  the  case ;  but  still  they  are  deeds  imposing  restraints  whilst 
they  last ;  and,  as  r^rds  the  import  of  the  fetters,  the  same  principles 
of  construction  are  applied  to  the  new  as  to  the  old  deed. 

These  being  the  principles  of  construction,  we  now  proceed  to  the 
consideration  of  the  clauses. 

The  prohibitions  come  first  in  order ;  and  special  care  is  required  to  Pbohibitort 
direct  these  against  all  the  members  of  the  destination  intended  to  be       ^^' 
brought  within  their  operation.    Any  member  not  embraced  in  the  pro- 
hibitions, according  to  the  rule  of  strict  interpretation  above  explained, 
will  be  free. 

I  have  mentioned  that  there  is  convenience  in  making  the  entailer  In  mortis 
dispone  or  grant  procuratory  of  resignation  in  favour  of  himself  in  the  Sntailkr^"^' 
first  place,  and  thereafter  to  the  heirs  of  his  body,  whom  failing,  the  ^^^^l 
other  heirs ;  or  simply  to  hunself,  whom  failing,  to  the  heirs  of  entail 
The  benefit  of  this  form,  as  far  as  the  proper  entail  clauses  are  concerned, 
is  that  in  such  case  the  entailer  himself  is  the  institute,  and  the  prohi- 
bitions and  other  clauses,  if  directed  simply  against '  the  heirs  of  entail,' 
or  the  acts  or  omissions  of  the  heirs,  will  embrace  all  the  members  of 
the  destination  whom  it  is  intended  to  restrain, — viz.,  all  called  by  the 
entailer  after  himself.    Supposing,  however,  that  the  entailer  dispones  or  If  not, 
grants  procuratory  in  favour  of  A.  B.  and  the  heirs  of  his  body,  whom  m^SSmsly*'^ 
failing,  eta  ;  then,  if  the  deed  is  delivered  to  A.  B.,  or  if  A.  B.  survives  rarrKMSD. 
and  takes  under  the  deed  by  the  entailer's  death,  he  (that  is  A.  B.)  is 
the  institute ;  and  were  the  prohibitions,  or  any  of  them,  directed  simply 
against  '  the  heirs  of  entail,'  the  institute  would  not  be  embraced  in 
them,  but  would  be  free.    It  was  so  settled  by  the  House  of  Lords  in 
the  Duntreath  case.^    The  entail  in  that  case  was  so  expressed  as  to 
leave  no  doubt  of  the  purpose  of  the  entailer  to  fetter  the  institute  under 
the  general  term  '  heirs  of  entaiL'    But  the  House  of  Lords  held  that 
'  the  appellant,  being  fiar,  or  disponee'  (that  is,  institute), '  and  not  an  heir 
'  of  tailzie,  ought  not,  by  implication  from  other  parts  of  the  deed  of 
'  entail,  to  be  construed  within  the  prohibitory,  irritant,  and  resolutive 
'  clauses  laid  only  on  the  heirs  of  tailzie.'     This  rule  has  since  been 
rigidly  and  uniformly  enforced,  notwithstanding  the  clearest  purpose  of 

i  Gdmofutone  v.  Edmonstone,  etc.,  15      the  judgment  of  tlie  Court  of  Sesnon,  24 
April  1771,  2  Paton'8  App.  255,  reversing      Not.  1769,  M.  4409. 
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Prohibitionb.   the  entailer,  that  the  term  '  heir  of  entail '  should  include  the  institute 
iNSTiTDTB  MUST  ^  woU  as  tho  propor  heirs.    The  application  of  the  rule,  however, 
FE^um^^^    has  occasioned  some  difficulty ;  the  result  depending  on  the  questions, 
whether  the  party  claiming  to  be  free  was  or  was  not  institute  or  dis- 
ponee,  or  whether,  he  being  so,  the  words  employed  were  sufficient  to 
embrace  him  in  that  character.    In  reference  to  the  former  question, 
the  Court  have  uniformly  held  that  party  to  be  the  disponee  or  institute 
to  whom  the  estate  is  first  destined  in  fee,  whether  he  be  heir  of  line  of 
the  entailer  or  a  stranger,  and  whether  the  tailzie  be  oonslaructed  in  the 
form  of  a  disposition  or  in  that  of  a  procuratory  of  resignation  ;^  and 
this  has  been  carried  so  far  as  to  admit  to  the  position  of  institute  or 
disponee  the  party  entitled  to  the  fee  under  a  destination  to  his  mother 
in  liferent '  only,'  and  to  him  (her  second  son)  and  the  heirs  of  his  body 
in  fee,  though  he  was  not  in  existence  at  the  date  of  the  entail,  nor  for 
two  years  after  the  entailer's  deatL'     In  this  case,  it  was  held  that  the 
party  called  as  above  to  the  fee  was  the  institute,  and  not  bound  by 
the  prohibitions  directed  against  his  mother  by  name  and  'the  heiis  of 
entail'     The  Lord  Ordinary,  C!orehouse,  said,  'The  fee  vested  in  Uie 
'  second  son,  ipse  jure^  as  soon  as  he  came  into  existence,  as  institute. 
'  No  fee  could  be  transmitted  to  him  from  his  mother.    If  he  served 
'  heir  to  her,  it  was  for  the  purpose  not  of  acquiring,  but  of  declaring,  a 
'  right  to  the  estata'     In  the  House  of  Lords,  the  second  son  was  held 
entitled  to  the  character  of  institute  in  the  question  at  issue,  as  being 
the  first  beneficiary  taker  of  the  fee. 

A  proper  conditional  institute  is  entitled  to  all  the  privil^es  of 
the  institute,  on  the  condition  attaching  to  his  right  being  purified ;  and 
prohibitions  directed  against  heirs  only  would  not  reach  a  proper  con- 
ditional institute.^  But^  in  construing  the  clauses,  we  are  to  look  to  the 
effect  and  construction  of  the  terms  used  at  the  time  the  deed  was  made  \ 
and  when  a  person  was  called  as  a  substitute,  but  became  institute  in 
consequence  of  the  institute  named  in  the  deed  having  predeceased  the 
entailer,  prohibitions  directed  against  the  original  institute  and  'the 
heirs  substitutes  and  successors  before  mentioned '  were  held  to  embrace 
~  the  person  who  had  become  institute ;  these  terms  having  correctly 
described  that  party  according  to  the  position  which  he  held  in  the  deed 
as  it  was  framed.^  The  same  principle  received  effect  in  a  case  where 
the  heir  who  succeeded  made  up  his  title  by  adjudication,  in  implement 
of  a  clause  of  devolution  in  the  entail^  He  was  truly  an  heir,  though  the 
form  of  his  title  was  that  of  a  judicial  disponee. 

When  the  destination  is  to  the  heirs  of  the  granter's  body,  whom 
failing  to  B.,  it  has  been  held  that  B.  is  not  entitled  de  piano  to  be 

1  Dtt£E;  p.  355.  18  Jan.  1803);  affinned  20  July  1811, 5 

*  MaxweU  v.  Logan,  20  Dec  1836,  15  Paton's  App.  522. 

Sh.  291 ;  affirmed  1  Aug.  1839,  M<L.  ft  *  M*Kenzie  v.  M'Ken&e  and  othen,  24 

Rob.  App.  790.  Nov.  1818,  F.  C. ;  affinned  13  Uaj  1822, 

s  Bell's  Principles,   1746;    Menziea    o.  1  Sh.  App.  150. 

Menaes,  25  June  1785,  M.  15,436  (con-  '  Henderson    v,  Hendemo,    12   Kor. 

firmed  on  remit  from  the  House  of  Lords,  1796,  M.  15,442. 
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inf^  on  the  disposition,  althoneh  the  eianter  shall  have  died  without  ismnmi  uxm 

BB  BXPRB8SLT 

beiis  of  his  body ;  and  that  service  of  B.  as  heir  of  provision  to  the  fbttbrbd. 
planter  under  the  deed  is  a  competent  proceeding  for  instracting  his 
i^ht'  ^  The  necessity  for  service,  in  order  to  its  performing  the  appro- 
piiite  fonction  of  the  transmission  of  a  feudal  right,  is  the  test  by  which 
to  say  whether  a  party  is  the  institute  or  an  heir-substitute.  But  the 
senrice  in  such  a  case  as  Peacock's  is  for  a  different  object.  It  is  to 
prove  a  fact,  not  to  transmit  a  right;  and  the  party  in  such  case 
appeals  to  be  originally  conditional  institute,  and,  in  case  of  the  fedlure 
of  heirs  of  the  body  of  the  grantor,  institute  and  not  heir. 

With  respect  to  the  terms  admitted  as  sufficient  for  describing  or 
embracing  the  institute,  we  have  a  variety  of  cases.  The  mere  term  * 
'  heiis  of  tailzie '  has  never  been  held  enough.  The  term  *  heirs  and 
members  of  tailzie'  was  held  not  to  comprehend  the  institute,  who  in 
one  daose  was  put  in  opposition  to  heirs  and  members.^  But  the  term 
'  person  or  persons,  heirs  of  tailzie  foresaid,'  having  plainly  reference  to 
the  institute  and  substitutes,  as  correctly  described  in  prior  clauses  of 
the  deed,  was  construed  to  embrace  both.^  A  similar  interpretation  was 
g^ven  to  the  term  '  heir  or  person  so  contravening,'  occurring  in  the 
lesolntive  clause,  with  reference  to  prior  clauses  in  which  the  institute 
was  expressly  named.^  The  like  interpretation  was  given  to  the  term 
'  person  or  persons,'  in  similar  circumstances.'^  And  it  would  seem  that 
where  an  estate  has  been  destined  by  a  father  to  himself  in  liferent,  and 
his  sons  in  their  order,  and  the  heirs  of  their  bodies  in  fee,  prohibitions 
directed  against  the  '  heirs-male  or  female  of  the  grantor's  body,  and 
the  other  heirs  of  tailzie,'  would  include  the  eldest  son  as  institute ;  but 
such  interpretation  has  not  been  given  to  the  general  expression  '  heirs 
descending  of  the  body,'  even  though  occurring  in  an  entail  by  a  &ther 
to  himself  in  liferent  and  his  son  in  fee.^ 

It  is  equally  necessary  to  be  careful  to  include  all  the  heirs  in  the  thb  wholb 

•  HBTR8  MUST 

lestruning  clauses;  for  each  heir,  being  fiar  after  his  succession,  is  also  bb 
entitled,  just  as  the  institute,  to  do  whatever  he  is  not  competently  »m™^^^^- 
lestrained  bom  doing.  Thus,  where  the  entailer  destined  his  estate  to 
two  grandsons  successively,  and  the  heirs-male  and  female  of  their 
bodies ;  whom  failing  to  his  grand- daughter,  and  the  heirs-male  of  her 
body,  whom  failing  to  the  heirs-female  of  her  body,  etc. ;  and  the 
prohibition  to  alienate  was  directed  against  the  heirs-female  of  the 

^  Glen  V.  Peacock  and  others,  15  Feb.  *  Douglas  ft  Co.  v.  Glassford,  14  Nov. 

1821,  Sandford  on  Enteils,  242  ;  apparently  1823,  2  Sh.  487  ;  affirmed  10  June  1825, 

the  lame  caie  with  Peacock  v.  Glen,  22  1  WU.  ft  Sh.  App.  323. 

Jone  1826,  4  Sh.  742.  &  Buchanan  v.  Carrick,"  25  Jan.  1838, 

^Steele  v.  Steele's  TruBteee,   12  May      ^^^^^?'      ^  ,-    t       ioo^   io 

1  14.  P.  C. ;  affirmed  24  Juni   1817,  6  '  ^l^^r^-  ?^™7'  ^*  i^S"  7®?*'  ^^ 

IWa  Aim  79                                       '  Sh.  279 ;  Opimona  of  consulted  Judges  m 

w.App.  /^.  BtOYm  V.  Macgregor,  11  March  1837,  15 

'  Syme  v.  Dickson,  27  Feb.  1799,  M.  Sh.  837 ;  affirmed  12  Feb.  1838,  3  Sh.  ft 

15,473.  WL.  App.  84. 


*  But  see  Hutchison  v.  Hutchison,  ii^froy  p.  1109,  note  \ 
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Prohibitions,  bodies  of  the  grandsons,  or  'any  others  of  the  heiis-female  above 
specified;'  the  heirs-male,  succeeding  under  the  destination,  to  the 
grand-daughter  and  the  heirs-male  of  her  body,  were  held  not  to 
be  comprehended  in  the  prohibition;  although,  on  strict  technical 
principles,  all  the  descendants  of  the  grand-daughter  were  heirs-female 
of  the  entailer.^ 

These  cases,  I  think,  exhibit  the  importance  of  making  the  entailer 
himself  the  institute,  if  the  deed  is  mortis  eausi.  In  that  way  the  whole 
of  the  persons  called  to  succeed  after  the  entailer  are  heirs  of  entail ; 
and  restraining  clauses  directed  against  the  heirs  of  entail  generally  will 
be  completely  effectual  K  the  deed  is  inter  vivas,  the  institute  may  or 
may  not  be  tiie  maker  of  it.  If  he  is  the  maker,  the  clauses  should  be 
directed  against  'myself  and  the  whole  heirs'  (not  'other  heirs')  '  of 
entail  foresaid.'  If  the  institute  is  not  the  maker,  the  best  mode  of 
comprehending  him  is  to  name  him.  The  clause  in  that  case  will  be 
directed  against '  the  said  A.  B.,  and  the  whole  heirs  of  entail  foresaid/ 
In  any  case,  care  must  be  taken  to  comprehend  the  institute  and  all  the 
heirs  in  each  and  every  one  of  the  restraining  clauses.  Omission  in  any 
one  would  be  fatal,  though  every  other  should  be  critically  accurata  It 
is  equally  necessary  to  employ  words  embracing  or  applicable  to  the  whole 
lands  contained  in  the  entail,  or  intended  to  be  thereby  affected. 

I  may  here  remind  you,  however,  that  although  the  rule  of  strict 
interpretation  is  rigorously  applied  against  entails,  and  so  that  in  the  fet- 
tering clauses  the  term '  heirs  of  entail '  does  not  embrace  the  institute,  the 
same  rule  is  not  applied  in  construing  Lord  Aberdeen's  Act,  passed  for 
unfettering  heirs  jtto  tanto,  and  empowering  heirs  of  entail  to  grant  provi- 
sions to  their  wives  or  husbands  and  younger  children.  The  tenn '  heirs  of 
entail,'  as  there  made  use  of,  has  been  found  to  include  the  institute.'  ^ 

The  objects  of  the  prohibitions  are  next  to  be  considered. 

As  already  observed,  there  must  be  in  entails,  granted  before  the 
Titles  Acts  came  into  operation,  substantive  prohibitions  directed 
against  the  three  acts  of  altering  the  order  of  succession,  alienating  the 
estate,  and  burdening  the  estate  with  debt ;  or  prohibitions  sufiBdent  to 
comprehend  all  these  acts.  If  the  clauses  are  to  be  expressed,  it  is 
advisable  to  make  three  separate  prohibitions,  as  is  done  in  the  form 
given  in  the  Juridical  Styles.' 

The  prohibition  to  alter  the  succession  usually  comes  first,  and  runs 
thus : — '  It  shall  not  be  lawful  to  the  said  heirs  of  entail '  (or  '  the  said 
'  A.  R,  and  the  heirs  of  entail  foresaid ')  '  to  innovate,  alter,  or  infringe 
'  this  tailzie,  or  the  order  of  succession  hereby  established.'  It  is 
remarkable  that  this  prohibition,  though  held  to  be  authorised  by  the  Act 

I  DalyeU  and  Selkrig  v.  DalyeU  and      19  D.  723. 
others,  30  May  1809,  F.  C.  '  Juridical  Styles  (4ih  edition),  vol  I 

>  Hamilton,  Petitioner,  11  March  1857,      p.  226. 

&  In  the  interpretation  clauses  of  the  Rutherfurd  Act  and  succeeding  Entail  Amend- 
ment Acts,  the  term  *  heir  of  entail,*  as  used  in  these  Acts,  is  expressly  declared  to 
include  the  institute. 


Objictbof 
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of  1685,  is  not  sabstantively  embraced  in  the  words  of  the  Act ;  and  PBOHiBmoira. 
some  old  entails  have  been  found  inoperative  because,  holding  the  Act(i.)AoIiv8T 
to  form  a  safe  style  for  accomplishing  all  its  purposes,  they  have  simply  g^^J^^ 
adopted  its  words.  But,  whilst  there  are  no  voces  signatce  in  reference  to 
this,  or  indeed  as  to  the  other  clauses,  it  is  indispensable  in  entails 
executed  before  the  Titles  Acts  came  into  operation  that  there  be  a  sub- 
stantive prohibition  against  alteration  of  the  succession.  Thus,  where 
TBiid  substantive  prohibitions  againdt  selling  or  contracting  debt  were 
followed  by  a  prohibition  to  '  do  any  other  deed  whereby  the  said  lands 
'  may  be  adjudged  or  evicted  from  the  succeeding  members  of  tailzie,  or 
'  their  hopes  of  succession  thereto  in  any  manner  evaded,'  there  was  held 
to  be  no  substantive  prohibition  against  altering  the  order  of  succession^ 
A  decision  to  the  same  effect  was  pronounced  in  the  case  of  the  Coalston 
entail  f  and  these  decisions  correct  that  in  the  Lochbuy  case,^  where 
the  words  which  were  held  as  embracing  the  prohibition  to  alter  the 
saccession  were  almost  identical  with  those  in  Lang's  case.  But,  on  the 
other  hand,  it  has  been  held  that  there  is  a  substantive  prohibition 
against  alteration,  where  the  entail  contains  prohibitions  against  selling 
or  contracting  debt^  immediately  followed  by  a  prohibition  against  doing 
anything  'in  hurt  and  prejudice  of  these  presents,  and  of  the  foresaid 
'  tailzie  and  succession ;'  ^  or  a  prohibition  against  doing  '  any  other  fact 
'  or  deed  in  prejudice  of  the  said  tailzie,  and  of  the  persons  above 
'  named,  and  their  foresaids.'^ 

The  prohibition  to  alter  the  succession  prevents  an  heir  from  adding 
to  the  destination,  as  well  as  from  inverting  it.^  But  the  heir  in  pos- 
session under  an  entail  which  does  not  validly  prohibit  alteration  can, 
as  fiar  of  the  estate,  avail  himself  of  his  power  and  make  a  new  entail ; 
and,  if  that  is  valid  in  all  respects,  the  heirs  called  under  it  are  not  en- 
titled to  repudiate  it  and  go  back  to  the  original  entail,  so  as  to  acquire 
the  power  of  alteration  competent  under  it  The  old  entail  is  at  an 
end,  and  extinguished  as  a  ruling  settlement  by  the  new  entaiL^  The 
leal  question  in  Oliphant's  case  was,  whether  the  new  deed,  which  was 
executed  in  1816,  was  an  alienation,  in  which  case  it  was  beyond  the 
granter's  power ;  or  a  mere  alteration  of  the  order  of  succession,  in  which 
case  it  was  within  his  power.  No  such  question  would  now  arise  upon 
any  deed  executed  since  the  Butherfurd  Act  came  into  operation; 

^  Lang  V.  Lang,  23  Noir.  1838, 1  D.  98  ;  *  Bowe  v,   Monypenny,   9  Feb.    1837, 

mened  16  August  1839,  M'L.  t  Rob.      16  Sh.  500 ;  Campbell  v.  Monypen&y,  22 
App.  871.^  Dec.  1837, 10  Scot.  Jur.  175,  Note  by  Lord 

« Brown  V,  Conntesa  of  Dalhouaie,  25  SrT°2*ST  \*®'SS?  ^®  ^''^■*   ^®^^' 

May  1808,  M.  App.  voce  Taikie,  Na  19.  ^'hr    -        IF'    ?     ««  x        i»,o«    ^ 

J  w    1  •  X  >.  Meimea  v.  Menziea,  25  June  1785,  M. 

^Madame  n,  MadMoe,  23  June  1807,  15,436  •  Meldrum  v.  Maitlandand  others, 

M.  App.  voce  Tailae,  No.  14,  and  P.  C.  29  June  1827,  6  Sh.  857  ;  Earl  of  Fife  v. 

*  Lmes    and  others   competing    (Box-  Duff  and  others,   7   March   1828,  6  Sh. 

hoTghe  Entail),  23  June  1807,  M.  App.  698 ;  BeU's  Principles,  1759. 
rwe  Tailde,   No.    13;    affirmed  8  June  ^  Oliphant  t;.   Oliphant's  Trustees,   19 

1811,  6  Paton's  App.  362.  June  1851,  13  D.  1174. 

*  See  remarks  on  this  case  in  Wallace  v.  Wallace's  Trustees,  10  June  1880,  7  R.  902» 
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(2.)  Against 
▲uenation. 


PBomBiTioHB.  because,  by  that  Act  (sect  43),  if  there  is  no  piohibition  to  alter,  aliena- 
(1.)  AoInfOT  tion  is  open  to  the  heirs  equally  with  alteration.  But,  in  the  ease  of 
suoSmk)?  ^'  lindsey,^  prohibition  against  alteration  was  found  effectual  to  support 

an  old  entail  in  which  the  prohibition  to  alienate  was  defective,  against 
a  gratuitous  moHia  ctmsd  conveyance  granted  by  the  heir  in  posses- 
sion before  the  passing  of  the  Act  of  1848.  The  oonveyanoe,  though 
in  the  form  of  a  disposition,  was  truly  and  essentially  an  alteration  of 
the  order  of  succession. 

We  next  take  the  prohibition  against  alienation,  which  runs  thus : — 
'  It  shall  not  be  lawful  to  the  said  heirs  of  entail'  (or  'the said  A.  R  and 
'  the  said  heirs  of  entail*)  'to  sell,  alienate,  or  dispone  the  foresaid  lands 
'  and  estate,  or  any  part  or  portion  thereof  either  irredeemably  or  under 
'  reversion.'  The  Style-Book  says  simply  '  sell  and  dispone.'  If  the 
clause  is  to  be  expressed,  I  think  it  advisable  to  employ  the  word 
'  alienate,'  as  well  as '  sell  or  dispone,'  especially  as  the  Titles  Act  of  1858 
speaks  of  the  clause  as  the '  prohibition  against  alienation.'  But  I  believe 
ti^at '  sell  and  dispone,'  or  even  '  dispone '  by  itself  would  be  enough. 
Here,  as  in  the  other  cases,  the  prohibition  must  be  substantive,  and  not 
by  inference  merely.  Thus,  a  prohibition  against  altering,  innovating, 
or  changing  the  tailzie,  or  the  order  of  succession  therein  appointed,  or 
the  nature  or  quality  thereof, '  in  any  manner  of  way,'  is  not  effectual  to 
prevent  selling  or  burdening  ;^  nor  is  a  prohibition  effectual  which  is 
directed  against  doing  '  any  facts  or  deeds  in  prejudice  of  the  oilier  heiis 
their  right  of  succession.'' 

But,  whilst  a  prohibition  against  selling  will  not  prevent  disponing 
or  alienating  otherwise  than  by  sale,^  a  prohibition  against  *  annailzieing 
'  and  disponing,'  or  simply  against '  disponing,'  will  include  disposal  by 
sale.^  And  where  the  prohibition  was  against '  squandering  or  putting 
*  away '  the  estate,  or  any  part  thereof, '  pelfadendo  vel  delinguendo  any 
'  ways  contrary  to  this  present  settlement^'  there  was  held  to  be  a  good 
prohibition  against  disponing.  In  fact  the  term '  putting  away '  is 
exactly  equivalent  to  '  disponing.'^ 

The  prohibition  against  alienation,  if  unqualified,  will  be  sufficient  to 
protect  against  absolute  dispositions ;  but,  where  the  clause  was  directed 
against  disponing  '  either  redeemaUy  or  under  reversion,'  it  was  held 
that,  however  clear  the  intention,  there  was  no  valid  prohibition  against 
absolute  and  irredeemable  sales.^  And  the  same  result  arose  when,  in 
the  corresponding  clause  of  another  entail,  the  first  two  syllables  of 


1  lindfley  «.  Oswald,  11  Dea  1863,  8 
Maoph.  249;  affinned  21  March  1867, 
6  Maoph.  (H.  L.)  12. 

*  Campbell  v.  Repreaentatives  of  Wight- 
man,  17  June  1746,  M.  15,505 ;  Sinciair 
V.  Sinolain,  8  Kot.  1749  M  15,382. 

*  Niabet  v.  Tonng,  Not.  1763,  M.  15,516; 
a£armed  21  Feb.  1765,  2  Paton's  App.  98. 

«  Roaaell  v.  Roaaell,  7  Dec  1852,  15 
D.  192. 


^  Hepbnrn's  Crediton  v,  hit  Children, 
8  Feb.  1758,  M.  16,507  ;  affinned  6  Dec. 
1778,  2  Paton'B  App.  17  ;  Eliott  «.  Hein 
of  Entaa  of  Stoba,  19  May  1803,  M. 
15,542. 

«  Coming  v.  Gordon,  29  Jnly  1761,  M. 
15,613. 

'  Earl  of  Eglinton  cl  Montgomerie,  U 
Feb.  1845,  7  D.  425. 
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tbe  word '  irredeemably '  were  written  on  erasnre :  the  erased  portion  PROHiBrnoN 
WIS  held  pro  rum  scripto,  and  the  clause  no  longer  ran  as  an  absolute  j^^lInoN. 
prohibition  against  disponing.^  — 

The  prohibition  against  alienation  is  also  effectual  to  prevent  the  stbikbs  at 
gnnting  of  feu-rights,  even  for  an  adequate  feu-duty,  as  these  are  both  '■^-^**^™- 
sales  and  alienations.'     And  this  prohibition,  though  qualified  by  a 
power  to  grant  feus,  is  effectual  to  prevent  that  power  from  being  used 
fictitiously  as  the  means  of  altering  the  order  of  succession.^ 

The  prohibition  to  dispone,  alienate,  and  put  away,  is  sufficient  like-  •^^  leabbs 
wise  to  prevent  the  granting  of  leases  to  endure  beyond  twenty-one  twentt-okb 
jeaia,  although  the  granting  of  such  leases  is  not  expressly  prohibited  ^^^' 
by  the  entaiL^    Such  prohibition  is  also  effectual  to  prevent  the  granting 
of  leases,  even  for  twenty-one  years,  in  consideration  of  a  fine  or  grassum  oiussnics. 
over  and  above  the  yearly  rent, — a  grassum  being  regarded  as  anticipated 
rent^  or  as  the  price  of  a  portion  of  the  future  rent.'^     But  when  the 
entail  contained  a  prohibition  against  granting  leases, — with  an  exception 
authorising  them  for  any  term  of  endurance  the  heirs  of  entail  might 
think  fit,  provided  the  rent  should  not  be  less  than  a  specified  amount 
per  acre, — a  lease  for  999  years  at  the  specified  rent  was  sustained, 
although  over  and  above  that  rent  the  tenant  paid  a  large  grassum.^ 
The  mansion-Iiouse  and  its  proper  pertinents  cannot  be  let  beyond  the  Lbass  of 
lifetime  of  the  grantor  of  the  lease.^   The  case  of  Gathcart  likewise  settled  houu? ^ 
some  points  relative  to  the  selling  of  timber  on  the  estate.    But  wood  Bur  wood 
ripe  for  cutting,  if  not  necessary  for  the  amenity  of  the  mansion-house,  "'^^^  °^- 
may  be  cut  and  sold.^    The  price  of  such  wood  belongs  absolutely  to  the 
heir  who  sells  and  receives  it 

It  is  not  an  alienation,  or  prohibited  disposition,  to  propel  the  fee  of  propulszoh 
the  estate  to  the  next  heir, — being  the  heir  who,  if  he  survives,  must  ^'  "** 
oecessaiily  succeed.' 

We  come  next  to  the  third  prohibition,  viz.,  that  against  contracting  (8.)  aqainbt 
debt;  as  to  the  constitution  of  which  the  same  general  rules  apply  as  to  dibt. 
the  other  prohibitions.    If  expressed,  it  may  run  thus  : — '  It  shall  not  be 
'  lawful  to  the  said  heirs  of  entail '  (or  '  to  the  said  A.  B.,  and  the  heirs 
'  of  entail  foresaid,'  as  the  case  may  be) '  to  contract  debt,  nor  to  grant 
'  bonds,  heritable  or  moveable,  or  other  deeds  or  writings,  nor  to  do 

'BonreU  «.   BosweU,  28  Jan.    1852,  16,  89  ;  Mordannt  v.  Innes,  9  March  1819, 

14  D.  378.  F.  C. ;  affirmed  5  July  1822,  1  Sh.  App. 

« Gathcart  v.  Schaw,  31  Jan.  1755,  M.  169. 

15,399,  15,403,   and  5   Br.    Sup.    818;  ^  Queensberry  Leases,  and  Eliott,  ui 

•ffirmed  19  Msdrch  1756,  1  Paton's  App.  supra. 

618.  «  Earl  of  Elgin  v.  WeUwood,  13  June 

'  Dnke  of  Roxburghe  v.  Bdlenden  Ker,  1821, 1  Sh.  App.  44. 

17  June  1813,  F.  G. ;  affirmed  18  Dec.  '  Cathoart's  case. 

1813,  2  DoVs  App.  149.  ^  Hamilton  v.  Viscountess  of  Oxfurd, 

^Qoeensberry  Leases,  30  March  1819,  16  Feb.  1757,  M.  15,408.  ^ 

I  Eligh's  App.   339  ;  Eliott  v.  Pott,  as  *  Graigie    v.    Craigie^    4    Deo.     1817, 

renried,   14  March   1821,   1   Sh.    App.  F.  C.b 


*  See  also  Boyd  v.  Boyd,  2  March  1870,  8  Maoph.  637. 
b  See  also  Padwick  v.  Stewart,  4  March  1874,  1  R.  697. 
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Prohibitions.  *  any  other  act,  dvil  or  criminal,  which  shall  be  the  groond  of  any 
(3.)  AoADiBT  '  adjudication,  eviction,  or  forfeiture  of  the  said  lands  and  estate,  or  any- 
coHTRACTwa     <  ^2kj%  affcct  Or  burden  the  same,  or  the  rents  thereof,  in  prejudice  of 

'  the  succeeding  heirs  of  entaiL' 

As  the  object  of  the  entail  is  merely  to  protect  the  substitute  heirs, 
and  the  estate  for  them,  this  clause  does  not  strike  at  the  mere  contrac- 
tion of  personal  debts,  on  which  no  diligence  follows  against  the  estate. 
This  point  was  tried  and  settled  in  the  case  of  Denham,^  which  Lord 
Ealkerran  speaks  of  '  as  an  instance  that  lawyers  will  argue  anything.' 
Whilst^  therefore,  on  liie  one  hand,  the  prohibition  to  contract  debt 
will  be  enough  for  the  protection  of  the  estieite,  it  is»  on  the  other  hand, 
sufficient  to  prohibit  the  contraction  of  debt  on  the  lands ;'  it  is  also 
sufficient  to  prevent  burdening  the  lands,  in  whole  or  in  part,  with  debts 
or  sums  of  money.'   The  prohibition  against  contracting  debt,  when  duly 
Stbikbs  at       constructed,  strikes  at  debts  of  all  kinds  capable  of  affecting  the  estate, 
pRovi^oNB  To°  including  provisions  to  wives,  husbands,  and  younger  children.^     It 
^^^j!^       likewise  strikes  at  obligations  to  tenants  for  meliorations  on  their  farms,^ 
AND  MiLioRA-  cxccpt,  of  coursc,  so  far  as  burdens  of  these  classes  are  imposed  under 
TioNB.  powers  conferred  by  the  entail  or  by  Statute. 

But  hub  in  But  the  prohibition  has  in  view  the  interests  of  the  future  heirs,  not 

bu^^hib''^  the  exclusion  of  the  fiar  in  possession  for  the  time  from  the  full  use  of 
upR  iNTiBMT.  ^^  estate  during  his  lifetime ;  and,  accordingly,  each  fiar  can  deal  with 

the  rents  of  the  estate  falling  due  to  himself,  and  make  them  available  in 
security  of  debt,  or  by  way  of  trust-conveyance  for  creditors  at  his  plea- 
sure, without  being  held  to  have  contravened.    It  is  necessary,  however, 
for  the  heir  in  possession,  when  so  dealing  with  his  rents,  in  order  to 
exclude  the  plea  that  he  is  thereby  contravening  the  entail,  to  introduce 
in  the  deeds  of  security  or  trust-deeds  an  express  clause  to  the  effect 
that  nothing  more  is  conveyed  than  the  right  and  interest  which,  in 
consistency  with  the  entail  and  tities,  the  fiar  is  entitied  to  convey  in 
security  or  in  trust  without  contravention.     A  form  of  this  clause,  as 
inserted  in  a  bond  and  disposition  in  security,  wUl  be  foimd  in  the 
Style-Book.^     Securities  of  the  description  now  spoken  of  are  usuallj 
effected  by  means  of  an  assurance  in  name  of  the  creditor  on  the  life  of 
the  borrower,  which,  becoming  available  when  his  interest  in  the  estate 
ceases,  pays  the  principal  sum ;  coupled  with  an  assignation  to  the 
creditor  of  the  rents  of  the  entailed  estate,  out  of  which  the  interest  of 
the  loan  and  premiums  of  assurance  during  the  borrower's  life  are  paid 
as  they  fall  due.     But  in  most  cases  land  estates,  though  entailed, 
afford  securities  to  a  certain  extent  without  assurance ;  the  rents  being 
conventionally  payable  sometimes  six  or  nine  or  even  twelve  months 

^  Denham  v.  Denham,  15  Dec.   1737,  '  Nisbet  v.  Monciieffe,  10  June  1823, 

5  Br.  Sap.  200.  2  Sh.  3S1. 

'  Mackenzie  v,  Mackenzie  and  othen,  ^  Borthwick  v.  Borthwick,  Febi.  17^1 

23  May  1823,  2  Sh.  331 ;  and  Dewar  v.  Bl  15,556. 

Burden,  26  Nov.  1845,  8  D.  90  ;  affirmed  ^  Hunter's  Landlord  and  Tenant^  iL  220. 

25  March  1850,  7  BeU*8  App.  32.  «  Juridical  Styles  (4th  Ed.),  toL  L  p.  647. 
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liter  they  are  legally  due.    In  this  way  there  will  become  payable  after  PROHnonoNs. 

the  heii^s  death  half  a  year's  or  sometimes  a  whole  year's  rents ;  and,  to 

&e  extent  of  whatever  sum  will  certainly  be  due  after  his  death,  the 

&r  can  give  an  imexceptionable  security  without  the  aid  of  life  assurance. 

Ihe  deed  of  security,  however,  must  contain  the  usual  clause  for  pre- 

Tenting  the  plea  of  contravention,  in  the  same  way  as  when  an  assurance 

fonns  part  of  the  security. 

We  frequently  meet  with  a  prohibition  against  permitting  adjudica-  (^)  aoaikst 

*:  X  •x-Li.ljmi.i.l  •  i.  J.  J.      .  ADJUDICATI0K8 

tions  to  pass  agamst  the  lands.    That  clause  is  not  necessary  to  protect  fob  rzitaileb's 
the  lands  agsdnst  diligence  founded  on  the  ordinary  debts  of  the  insti-  ^'"™'  ™^' 
tale  or  heirs  of  entail,  if  the  prohibition  against  contracting  debt 
generally  is  properly  constructed ;  nor  will  it  be  effectual  at  all  if  the 
general  prohibition  against  debt  is  defective.    The  object  of  the  clause 
is  to  prevent  adjudication  on  debt  of  the  entailer,  or  on  other  debts 
l^ally  affecting  the  estate.     Against  these  the  ordinaiy  prohibitions  of 
the  entail  are  inoperative.     But  by  this  clause  the  heir  in  possession  is 
taken  bound  to  prevent  adjudications  from  being  led  thereon.    By  such 
diligences  the  estate  might  be  greatly  dilapidated;  whilst,  by  taking 
advantage  of  other  means  allowed  by  law  for  providing  for  the  debts 
which  really  affect  it,  all  arrangements  necessary  for  the  security  of 
creditors  may  be  made  without  detriment  to  the  estate.     The  right  of 
the  fiar  in  possession  may,  however,  be  adjudged  notwithstanding  this 
danse,  which,  Uke  the  prohibition  to  contract  debt,  has  the  interest  of 
the  future  heirs  in  view,  not  the  exclusion  of  the  person  in  possession 
for  the  time.    This  may  be  done  by  adjudging  from  the  heir  in  posses- 
sion the  lands,  subject  to  a  qualification  similar  to  that  inserted  in 
voluntary  securities  and  trust-deeds  for  creditors,'  to  the  effect  that  the 
ri^t  attachable  in  consistency  with  the  entail,  and  nothing  more,  is  to 
be  affected  by  the  diligence.     But  the  terms  in  which  decree  is  to  be 
sought  in  such  an  adjudication  require  careful  adjustment     In  a  case 
where  the  lands  were  adjudged,  and  infeftment  was  obtained  in  the 
lands,  subject  to  a  qualification  as  here  recommended,  the  adjudger's 
right  was  preferred  to  an  infeftment  in  the  lands  in  liferent  during  the 
lifetime  of  the  heir  in  possession,  following  on  a  decree  of  adjudication 
simply  of  the  heir^s  liferent  right.^   Whether  an  adjudication  of  the  heir's 
liferent  right  with  corresponding  infeftment  would  have  been  objection- 
able, is  not  clear.     But  there  ia  no  ground  for  preferring  an  adjudication, 
in  such  terms,  to  one  of  the  lands  subject  to  the  usual  qualification. 

The  right  and  interest  of  the  person  in  possession  may  not  only 
be  adjudged,  but  may  be  sold  judicially ;  but  the  decree  of  sale  must  be 
qualified  in  the  same  manner  as  the  decree  of  adjudication  of  the  lands 
or  the  voluntary  deed  of  security.* 

After  the  prohibitory  clauses  are  concluded,  we  meet  with  the 

*  Otmhame  v.  Hunter,  14  Nov.  1828,  7  Sh.  13,  and  3  Dec.  1830,  9  Sk  130 ;  affinned 
19  Jnly  1833,  6  WiL  &  Sk  App.  518. 
'Ferrier  v.  Garfemore  Heritable  Creditors,  11  July  1836,  13  Sh.  1121. 
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exceptions  or  refleTvaiioiis  therefrom.     If  the  entail  is  made  ^thout 
express  prohibitions  against  alienation,  contraction  of  debt,  and  alteration 
of  the  succession,  there  would  seem  to  be  an  awkwardness  in  intro- 
ducing exceptions  and  reservations ;  as,  in  such  cases,  there  is  nothing 
expressed  from  which  to  make  exceptions  oi  reservations.    The  clauses 
may,  therefore,  in  such  cases  naturally  assume  the  form  of  powers^  which 
will  come  to  the  same  thing.     But  I  defer  the  consideration  of  these 
clauses  till  we  have  examined  the  clauses  requisite  under  our  older  law 
for  making  the  prohibitions  effectual^   These  are  the  irritant  and  resolu- 
tive clauses,  which  are  now  appropriate  only  to  the  old  entail,  the  Act  of 
1848  declaring  registration  of  new  tailzies,  in  the  Segister  of  Entails, 
upon  express  clauses  of  consent  contained  in  the  deed  of  tailzie,  to  be 
equivalent  to  the  irritant  and  resolutive  clauses  of  the  old  deed. 
iBRiTANT  AivD         Tho  objcct  of  thc  irritant  clause  is  to  annul  acts  and  deeds  of  con- 
CLAU8B8.  travention  of  the  prohibitions ;  and  the  object  of  the  resolutive  clause  is 

to  resolve  or  forfeit  the  right  of  the  contravener.    The  operation  of  these 
two  clauses,  and  the  necessity  (in  point  of  principle)  for  both  of  them, 
wUl  be  illustrated  by  perusal  of  Lord  Kilkerran's  report  of  the  case  of 
Gairdner.^     It  was  there  argued,  and  the  view  was  supported  by  some 
of  the  Judges,  that  an  entail*  with  prohibitory  and  resolutive  clauses, 
but  without  any  clause  irritant,  ought  to  be  good  by  Common  Law ;  the 
prohibition  implying  that  the  deeds  of  contravention  should  be  null 
But  it  was  successfully  answered  that,  though  prohibitions  were  valid 
(as  they  then  were)  against  gratuitous  acts  or  deeds,  it  was  contrary  to 
law  that  they  should  annul  onerous  transactions :  an  onerous  transac- 
tion must  stand,  if  it  is  not  validly  declared  to  be  null :  and,  with 
regard  to  the  resolutive  clause,  that '  to  incapacitate  the  heir  of  entail  to 
'  affect  the  estate  with  debt,  without  at  the  same  time  irritatiiig 

*  (resolving  or  forfeiting)  the  heir's  right  in  case  of  contravention,  were 
'  to  impose  a  condition  contrary  to  law, — that  a  man  should  be  at  the 

*  same  time  fiar,  and  yet  not  have  power  to  affect  the  fee.'  On  these 
principles  both  clauses  were  there  held  necessary ;  and,  looking  to  the 
Act  of  1685,  the  Court  had  no  alternative  but^to  pronounce  them  so. 
But,  as  the  publication  of  the  limited  nature  of  the  heir's  right  is  really 
the  point  with  which  third  parties  are  concerned,  the  registration  of  the 
entail  was,  in  1848,  as  we  have  seen,  made  eqidvalent  to  the  express 
irritant  and  resolutive  clauses,  and  is  now,  by  the  Titles  Acts  of  1858 
and  1860,b  made  equivalent  to  the  prohibitions  against  alienation, 
contracting  debt,  and  altering  the  succession,  as  well  as  to  the  irritant 
and  resolutive  clauses. 

The  principles  of  strict  interpretation  have  been  applied  to  the  irritant 
and  resolutive  clauses  as  rigidly  as  to  the  prohibitions.     It  is,  in  the 

^  Gairdner  v.  Heirs  of  Entail  of  DnnnipMe,  27  Jao.  1744,  M.  15,601. 


^  See  iit\fira,  p.  1060,  et  seq. 

b  Now  by  aection  14  of  the  Conaolidatioii  Aot  of  1868. 
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fint  place,  necessary  ibat  both  the  initant  and  resolutive  clauses  when  Ibritaiit  abd 
expresBed  should  strike  at  acts  of  contravention  on  the  part  of  thcc^^T^' 
inatitate  (if  the  entailer  himself  is  not  the  institute,  and  the  deed  is 
granted  mortis  eaua^,  and  of  each  of  the  heirs  of  entail ;  and  that  the 
words  employed  should  embrace  or  be  applicable  to  the  whole  lands 
oontained  in  the  entail,  or  intended  to  be  affected  by  it  What  has 
been  already  said  as  to  the  strict  principle  of  construction  of  the 
prohibitions  on  this  point  is  equally  applicable  to  the  construction  of 
the  clauses  irritant  and  resolutive ;  and,  although  the  prohibitions  be 
conectly  directed  against  the  institute  and  all  the  heirs,  yet  if  these 
parties  are  not  all  embraced  under  the  words  of  both  the  irritant  and 
resolutive  clauses,  the  entail  will  be  unavailing  as  against  the  acts  of 
any  of  them  in  regard  to  whom  these  clauses,  or  either  of  them,  shall  be 
defectivei^ 

As  r^ards  what  may  be  called  the  subject-matter  of  the  clauses,  orni&al  ob 
there  are  two  principles  or  modes,  according  to  either  of  which  valid 
initant  and  resolutive  clauses  can  be  constructed, — ^viz.,  there  may  be  a 
daose  comprehensively  general,  or  there  may  be  a  set  of  clauses  minutely 
partiGoIar.^  Either,  in  one  short  sentence,  acts  of  contravention  of  all  or 
any  of  the  prohibitions  generally  may  be  declared  null ;  or,  in  a  long 
enumeration,  acts  of  contravention  of  each  of  the  prohibitions,  speciaUy 
detailed,  may  be  declared  so.  And,  in  like  manner,  it  may  be  briefly 
and  comprehensively  declared,  on  the  one  hand,  that  in  case  of  contra- 
vention of  all  or  any  of  the  prohibitions,  or  failure  to  fulfil  all  or  any  of 
the  conditions  and  obligations,  the  heir's  right  shall  be  resolved  and 
forfeited ;  or,  on  the  other  hand,  the  same  long  and  minute  enumeration 
may  be  applied  to  the  prohibitions,  eta,  in  this  case  as  in  that  of  the 
initant  clause.  In  principle  the  one  mode,  when  perfectiy  carried  out, 
is  as  good  as  the  other ;  but, '  enumeration,  in  order  to  be  effective,  must 
'  be  complete  and  perfect  in  itself,  without  other  aids ;'  and,  as  might  be 
anticipated,  there  are  notany  cases  in  which  the  clause  professing  to 
enmnerate,  or  in  which,  as  it  is  said,  '  the  entailer  has  undertaken  to 
eniunerate,'  has  gone  imperfectiy  over  the  prohibitions,  and  the  result 
has  been  that  the  entail,  constructed  on  that  principle,  has  been  found 
defective.  The  comprehensive  general  clauses  have  thus  been  found 
practically  the  most  safe  and  effectual.  Of  the  comprehensive  general 
clause,  and  likewise  of  a  correct  and  sufficient  enumeration,  we  have 
examples  in  a  case  where  the  resolutive  clause  contained  an  enumera- 
tion, and  the  irritant  clause  was  general ;  the  latter  running  thus  : — '  all 
which  debts,  facts,  and  deeds  are  by  these  presents  declared  to  be  void 

1  Two  of  the  leading  cases  on  this  point  head,  2  July  1833,  11  Sh.  863;  as  re- 
in Elibank  v.  C^pbeU,  21  Nov.  1833,  Tersed,   31  March  1835,  1  Sh.  ft  Wh, 
12Sh.  74;  affinned  19  March  1835, 1  Sh.  App.  29. 
it  WL.  App.  1 ;  and  Morehead  o.  More- 


*  See  Lord  Westhnzy  (ChanoeUor)  in  Earl  of  Kintore  v.  Lord  Invemry,  16  April 
1863, 1  Maeph.  (H.  L.)  33. 


1038  LECTURES  ON  COtTVEYANCING.    [bk.  iv.  ttt.  rv. 


iBBiTAST  AVD  and  noil/  eta  This  was  found  to  apply  to  all  the  branches  of  the 
c^8^^"  prohibitions.^  One  of  the  leading  cases  of  entails  which  professed  to 
GKimiroB  enumerate,  but  did  not  do  so  correctly,  is  that  of  Bruce.*  In  this  case 
WITH  xNUHBBA-  tho  irritant  clause  ran  thus : — ^'all  which  deeds  are  declared  void  and  null/ 
^^^'  etc.    That  was  a  good  general  irritant  clause.    Then  followed  the  xesola- 

tive  clause,  providing  '  that  the  institute  and  heirs  who  shall  contravene 
and  incur  the  said  clauses  irritant,  or  any  of  them,' — ^herc  there  was  a 
good  comprehensive  introduction  to  the  resolutive  clause, — ^but  ihe  clause 
went  on  to  say,  'either  by  not  assuming  the  name  and  arms,'  etc.     Then 
there  followed  a  long  enumeration  of  particular  acts  of  contravention  ; 
and  the  clause  concluded  by  saying  'that  then  and  in  any  of  these 
cases  the  person  or  persons  so  contravening,  as  said  is^  shall  forfeit^'  eta 
In  the  enumeration,  however,  the  prohibition  against  'selling'   was 
omitted ;  and  it  was  found  that  the  estate  could  validly  be  sold.    Other 
instances  of  defective  enumeration  will  be  found  in  the  case  of  Soott,' 
where,  after  a  prohibition  against  the  three  acts  of  alienating,  burdening, 
or  altering  the  succession,  there  was  this  irritant  clause, — ^if  any  of  the 
heirs  '  shall  do  anything  in  the  contrair,  either  by  dispomng,  or  commit- ' 
'  ting  treason,  or  any  other  crime  or  delict,  or  by  contracting  debts,  or  any 
'  other  deed,' '  the  said  deeds  shall  be  null.'    The  irritant  clause  was  held 
to  be  framed  on  the  principle  of  enumeration ;  and,  as  it  did  not  specify 
alteration  of  the  succession,  it  was  defective,  and  the  estate  was  held 
in  fee- simple.    And,  when  the  prohibitory  clause  was  directed  against 
'  selling,  disponing,  wadsetting,  or  impignorating,'  and  the  irritant  clause 
was  directed  against  '  selling,  wadsetting,  and  impignorating,'  omitting 
the  word  '  disponing,'  it  was  held  that  the  heir  in  possession  was  not 
efifectually  barred  &om  granting  gratuitous  dispositions,  and  that  there- 
fore the  entail  was  of  no  force.^ 

The  case  is  different  when  the  word  which  is  omitted  in  the  iiritant 
clause  is  'sell,'  and  when  there  are  other  words  embracing  'alienation.' 
Where  the  prohibitory  clause  struck  at '  selling,  annailrieing,  wadsetting, 
disponing,  and  dilapidating,'  all  these  words  were  held  to  be  covered  by 
the  word  '  disponing '  in  the  resolutive  clause.^  But,  where  the  general 
introduction  to  the  irritant  and  resolutive  clauses  does  not  say '  in  case  of 
contravention  of  all  the  conditions  and  prohibitions,  hy '  doing  so  and  so ; 
but '  in  case  of  contravention  of  all  the  conditions,  or  of*  doing  so  and  so;— 
the  effect  of  the  enumeration,  introduced  by  the  disjunctive  conjunction 
or,  has  been  held  not  to  qualify  or  limit  the  general  words.  Thus,  where 
the  irritant  clause,  commencing  with  general  terms»  ran  as  follows  :— 
'  If  any  of  my  said  daughters,'  etc.,  '  shall  contravene  or  fail  in  per- 

1  Leith  Hay  v.  Leith  Hay,  20  Dec.  1842,  «  Fairlie  v.  Caxmingham,  3  Much  1S57, 

6  D.  347.  19  D.  596  ;  affirmed  28  March  1860, 22 

'  Bmoe  and  Selkrig  v.  Bruce  and  others  D.  (H.  L.)  8. 
(the  Tilliooalt37  EntaU),  16  Jan.  1799,  M. 

15,539.  *  Eliott  «.  Heirs  of  EntaH  of  Stobt,  19 

3  Scott  V'  Soott»  6  Dec.  1855,  18  D.  May  1803,  M.  15,542. 
168. 
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'  {onnanoe  of  any  of  the  provisions  or  conditions  above  written,  or  alter  Ibiutavt  and 
'  the  order  of  succession  above  set  down,  or  dispone/  eta,  although  in  c^usBa. 
the  enumeration  of  particulars,  thus  following  the  general  terms,  the 
ooDtzaction  of  debt  was  omitted, — the  general  clause  was  held  entitled  to 
^ect,  and  not  to  be  qualified  or  limited^    This  is  as  if  the  entail  had  said, 
generally. '  in  case  of  contravention  of  all  or  any  of  the  prohibitions,  and 
'  particularly,  without  prejudice  to  the  said  generality,  in  case  of  altering 
'the  succession/  etc.,  'or  disponing/  etc.     In  such  case  an  omission 
occQiiJng  in  the  clause  of  particulars  would  not  have  derogated  from  the 
general  clause  with  which  it  was  thus  connected.     In  regard  to  these 
dausee,  however,  as  in  the  case  of  the  prohibitions,  it  is  the  protection 
of  the  estate  that  is  in  view ;  and  it  is  not  necessary  to  declare  acts  of 
contravention  absolutely  null  and  void.     It  is  enough  if  they  be  so 
declared  '  in  so  far  as  they  affect  the  other  heirs  and  the  estate/  without 
expressly  saying  they  shall  be  void  as  regards  the  contravener  himsel£' 
On  the  other  hand,  when  the  irritancy  struck  at  acts  of  contraven- 
tion only  '  in  so  far  as  they  might  infer  action,  personal  or  real,  against 
the  next  heir  or  against  the  lands,'  it  was  held  that  sales  were  not 
effectually  prevented.^    The  reason  is  that  sales  can  be  competently 
completed  without  any  action  being  inferred  against  either  the  heirs  or 
estate,  viz.,  by  the  granting  of  a  disposition  with  procuratory  of  resigna- 
tion, and  with  or  without  precept  of  sasine,  which  will  be  made  quite 
effectual  in  the  ordinary  way,  by  charter  and  infeftment,  or  by  registra- 
tion, and  without  any  action.    Again,  however,  where  the  acts  of  contra- 
Tention  were  declar^  null  in  so  far  as  they  might '  affect,  burden,  evict, 
or  forfeit '  the  lands,  it  was  held  that  the  comprehensive  word  '  affect ' 
was  snfBcient  to  express  the  operation  of  all  the  prohibited  acts  against 
the  estate.* 

It  has  already  been  observed  that  the  clauses  irritant  and  resolutive 
must  comprehend  aU  the  acts  prohibited;  and  we  have  a  strong 
illustration  of  that  doctrine  in  a  case  where  the  prohibition  was  against 
'  contracting  debts,  or  giving  bond  or  obligation/  and  the  irritant  clause 
said  that  in  case  of  contravention  'by  contracting  debts,  the  said 
bonds  or  obligements  made  in  the  contrary  shall  be  null  and  void/' 
This  irritant  clause  did  not  strike  at  the  debt  contracted,  or  the  act 
of  contracting  it,  only  at '  the  bonds  and  obligements ;'  and  it  was  held 
that  the  estate  was  not  protected  from  debts,  even  though  constituted 
by  bond  and  obligation,  because  the  irritancy  was  directed  not  against 
the  contracting  of  debt,  but  against  these  instruments  merely ;  and  a 
debt  contained  in  a  bond  or  obligation  might  be  a  good  and  valid  debt 
independentiy  of  the  bond  or  obligation. 

^  Dewir  V.  Borden,  before  cited.  1849,  12  D.  1 ;  affirmed  6  July  1860,  7 

'Munro  v.  Munro  and  othen,  16  Feb.  ^T^tn^  l^^T*««.    iq  n       ,oka    .>y 

1826. 4  Sh.  467  ;  effinned  26  July  1828,  p  ^Jj''™  ''•  ^'^''^  ^^  ^^  ^8^  ^^ 

3  WiL  k  Sh.  App.  344.  ',  ^^^^  ^  j^^^  1 7  July  1844,  6  D. 

'  Lofd  Whamdiffe  v.  Igaime,  13  Nov.  1320. 
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Another  result  of  the  principle  of  strict  interpretation  is,  that^  wher 
a  word  or  term  of  flexible  meaning  has  once  been  made  use  of  with  s 
particular  meaning  distinctly  marked,  and  when  the  same  word  ocean 
afterwards  in  a  doubtfol  sense,  yon  go  back  to  the  first  meamng,  and 
interpret  the  word  when  it  next  occurs  by  its  first  meaning.  And  the 
legitimateness  of  such  interpretation  is  obvions ;  because,  if  the  word 
was  to  have  had  a  diflTerent  meaning,  the  framer  of  the  deed,  it  is  to  be 
presumed,  would  have  so  marked  it  by  some  qualifying  expression.^ 
This  rule  received  effect  in  a  case  where  an  entail  declared  that  it 
should  *  at  no  rate  be  allowable  to '  the  heirs  'to  sell  off  or  dispose  upon 

*  any  part  of  the  lands  and  subjects  before  transmitted,  nor  to  contract 
'  debt,  or  do  any  other  deed  whereby  the  said  lands  and  subjects  may  be 
'  adjudged  or  evicted  from  the  succeeding  members  of  entail,  or  their 

*  hopes  of  succession  thereto  in  any  measure  evaded.'  The  irritant 
and  resolutive  clauses  then  ran  thus : — '  And  if  they  do  in  the  contrary, 
'  it  is  declared,  in  the  first  place,  that  all  such  debts  and  deeds  shall  be 
'  intrinsically  void  and  null,  and  in  the  next  place  the  contravener  shall 
'  forfeit,'^  etc.  Here,  on  the  principle  above  stated,  it  was  held  that  the 
term,  *  such  deeds,'  as  made  use  of  in  the  irritant  clause,  comprehended 
only  the  particular  class  of  deeds  struck  at  by  the  word  '  deed '  in  the 
prohibition;  and,  consequently,  that  there  was  no  effectual  irritancy 
against  sala'  But  there  is  no  abstract  force  or  want  of  force  in  the 
word  '  deeds ;'  and,  where  that  word  was  so  placed  as  necessarily  to  refer 
to  the  whole  prohibitions,  it  was  found  applicable  to  sales.^ 

The  same  principle  of  strict  construction  ia  strongly  illustrated  by 
another  case,  where  an  entail  with  valid  prohibitions  contained  an  irri- 
tant clause  striking  against '  all  deeds  to  be  made  or  granted.'  It  was 
held  that  written  deeds  only  were  here  meant ;  the  term  *  deeds '  being 
qualified  by  the  expression  'to  be  made  or  granted.'^ 

The  strict  rules  applicable  to  entails  further  operate  to  prevent  the 
correction  even  of  obvious  omissions  in  the  fettering  clauses  after  the 
deed  of  entail  has  been  delivered,  or,  if  granted  mortis  oausd,  after  it 
has  come  into  operation  by  the  maker^s  death.  Thus,  we  have  a  case 
where  the  entail  declared  that '  not  only  my  said  lands  and  estate  shall 
'  not  be  burdened  with,  or  liable  to,  the  debts  and  deeds,  crimes  and  acts, 
'  contracted,  granted,  done»  or  committed  contrary  to  these  conditions  and 
'  provisions,  or  restrictions  and  limitations,  or  to  the  true  intent  and  mean- 
'  ing  of  these  presents,  shall  be  of  no  force,  strength,  or  effect,'  etc.  etc. 

^  Lord  Balgny  in  Diok  v,  Dryidale,  14 
Jan.  1812,  F.  a 

>  Lang  V.  Lang,  23  Not.  1838, 1  D.  98 ; 
reversed  16  Aagost  1839,  M'L.  &  Rob. 
App.  871.* 

'The  same  was  decided  in  Sinclair  o. 
Sinclair,  26  Feb.  1841,  3  D.  636. 

^  Lamaden  v,  Lumoden,  26  Kov.  1840^ 


8  D.  186 ;  affinned  18  Angoat  1843,  S 
Bell*B  App.  104.  See  alao  Gilinoar  r. 
Gordon,  24  Mait^h  1853,  16  D.  587; 
Mackintosh  v.  Maekintoah,  14  Dec.  1855, 
l8  D.  249 ;  and  Dnmunond  v.  Hay,  3  Feb. 
1872, 10  Maoph.  451. 

»Hay  V.  Hay,  11  March  1851,  13  I> 
945.    See  also  Lord  GampbeU  in  LoondeD, 

«ttpra,  2  Bell's  App.  115. 


a  See  wpm,  page  1031,  note  *. 
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Here  the  clause  did  not  express  what  was  to  be  of  no  force,  strength,  or  iRioTAirr  and 
dfecjt;  though  plainly  the  acts  of  contravention  referred  to  in  thecSusS?^" 
mimediately  preceding  context  must  have  been  meant    And  the  House 
of  Lords  held  the  omission  fatal ;  for,  as  the  deed  stood,  nothing  was 
declared  null ; — ^there  was  no  irritant  clause.^    But  where  the  fetters 
were  directed  against  the  institute  by  name,  and  '  the  other  of  tailzie 
foieaaid'  (the  word  'heirs'  being  omitted),  the  defect  was  held  not  fatal ; — 
the  meaning  being  plain,  notwithstanding  the  omission.'    In  a  case,  how- 
ever, where  two  distinct  and  separate  declarations  or  provisions, — one 
in  the  form  of  a  condition  to  possess  under  the  entail,  the  other  in 
the  fonn  of  a  prohibition  against  selling  or  contracting  debt, — were 
referred  to  in  the  irritant  clause  by  the  term  '  provision  above  set  forth,' 
the  Court,  disregarding  the  argument  from  intention,  held  that  as  the 
word  'provision,'  used  in  the  singular  number,  did  not  embrace  both  the 
condition  and  the  prohibition,  and  could  not  with  certainty  be  applied 
to  either,  there  was  no  irritant  clause  applicable  to  selling  or  contracting 
debt*    But  where  the  three  prohibitions  of  the  entail  were  introduced  by 
the  words  '  And  further  providing,  as  it  is  hereby  expressly  provided  and 
declared,'  etc.,  all  the  prohibitions  were  held  to  be  covered  by  irritant 
and  resolutive  clauses,  introduced  immediately  after  the  prohibitions,  and 
commencing  with  the  words '  which  provision,  immediately  above  written, 
if  any  of  the  forenamed  persons,'  eta, '  shall  happen  to  contravene.'^ 

I  have  noticed  that  registration  in  the  BegiBter  of  Entails,  and  the  bbqistbation 
completion  of  the  entail  by  infeftment  or  registration,  are  essential 
requisites  to  the  efficacy  of  the  entail.  The  registration  in  the  Register 
of  Entails  is  prescribed  by  the  Act  of  1685 ;  and  the  completioi^  by  in- 
feftment or  registration  is  a  feudal  requisite.  Mr.  DufiF  says,^ '  These 
conditions' — ^that  is,  the  obligation  to  record  in  the  Begister  of  Entails, 
and  to  feudalise — '  embrace  the  most  essential  requisites  of  the  tailzie, 
'  and  ought  to  be  especially  in  the  view  of  the  Conveyancer,  both  in  the 

*  preparation  of  the  deed  and  the  completion  of  the  right.    The  necessity 

*  of  r^tering  the  deed  on  the  one  hand,  and  feudalising  the  right  on 
'  fte  other,  illustrates,  in  the  clearest  manner,  the  operation  of  the 
'  infiaences  which  it  is  the  object  of  these  forms  to  combine,  and  thus 
'  make  subservient  to  the  purposes  of  the  entailer.  Until  registration 
'  the  statutory  conditions  are  disregarded ;  and  without  infeftment  the 
'  feudal  rules  are  not  fulfilled.  A  combination  of  the  statutory  and  feudal 
'  forms  IB  thus  required  to  make  the  strict  entail  a  perfect  right.'  The 
Act  of  1685  provides  for  the  registration  of '  the  names  of  the  maker  of 
'  the  tailzie,  and  of  the  heirs  of  tailzie,  and  the  general  designations  of 
'  the  lordships  and  baronies,  and  the  provisions  and  conditions  contained 

^  Sharpe  o.  Sharpe,  3  Jnly   1832,  10         >  Speid  v.  Speid,  21  Feb.  1837, 15  Sh. 
SL  747 ;  rerened  18  April  1835,  1  Sh.      618. 

t»L^18  J&y'^lM2,^M^^  '''      .  *^*?^  ^S'i"7  n^^  ""^  ^*"''^" 

'Holm.. and Gai^beUtr.Guiiinghame,      Add,  28  Jan.  1846,  7  D.  306. 

13  FeU  1851, 13  B.  689.  *  Duff's  Feudal  ConTeyanciiig,  p.  345. 
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RxoiBTSATion  *  in  the  tailzie,  with  the  irritant  and  resolutiTe  clanses  subjoined  thereto/ 
OF  KNTAiLs.      g^^  j^.  j^^  ^qj^  been  fixed  that  the  entail  must  be  recorded  verbatim, 

and  at  full  length ;  and,  even  where  part  of  the  entailed  lands  had 
been  sold  by  the  entailer  after  making  the  deed  of  entail,  the  Court 
would  .not  grant  authority  to  omit  from  the  record  the  description  of  the 
lands  sold.^    But  a  critical  objection  to  the  warrant  to  record,  and  a 
trivial  error  in  transcribing  the  resolutive  clause,  have  been  disregarded.^ 
In  order  to  registration  in  the  Register  of  Entails,  a  petition  must  be 
presented  to  the  Junior  Lord  Ordinary,  praying  for  wairant  to  record.^ 
This  petition  may  be  in  name  of  any  substitute  heir  of  entail,  however 
remote.^    But  the  principal  entail  must  be  produced  with  the  petition^ 
If  the  deed  has  previously  been  recorded  in  any  register  for  preservation, 
warrant  on  the  custodier  will  be  granted  for  its  transmission  to  the 
process  of  registration  in  the  Begister  of  Entails,  to  be  seen  and  then 
recorded  in  the  Blister  of  Entails.^    If  the  deed  is  not  recorded  for 
preservation,  and  the  petitioner  has  not  power  over  it^  lettera  of  incident 
diligence  will  be  granted  for  recovering  it^^    But,  if  an  heir*female  who 
is  married  applies  to  have  the  entail  recorded,  she  ought  to  have  the 
consent  of  her  husband  to  her  petition,  unless  his  ju«  mariti  and  right 
of  administration  in  regard  to  the  estate  have  been  excluded ;  or  she 
shoiQd  have  a  curator  ad  litem  appointed  to  concur  with  her.^    It  has 
been  questioned,  but  not  decided,  whether  an  heir  whatsoever  of  the 
entailer,  under  a  deed  with  an  ultimate  destination  to  his  heirs  what- 
soever, can  apply  for  registration  of  an  entaiL* 
Modern EFFMCT       ^^  regard  to  new  entails,  the  Act  of  1848,  as  already  mentioned, 
ov  CLAU8B        introduced  an  altogether  new  principle ;  providing,  by  sect  39,  that,  in 
RTOI8TRATI0N.  auy  tailzie  contaimng  an  express  clause  authorising  registration  m  the 
Better  of  Entails,  it  should  not  be  necessary  to  insert  any  irritant  or 
resolutive  clauses  in  order  to  render  such  tailzies  effectual  in  terms  of 
the  Act  of  1685 ;  but  that  such  clause  of  registration  should  have,  in 
eveiy  respect,  the  same  operation  and  effect  as  the  most  formal  imtant 
and  resolutive  clauses,  duly  applied  to  every  prohibition,  condition,  and 
limitation  contained  in  such  tailzie.    The  same  section  enacts  that 
such  clause,  authorising  registration  in  the  Blister  of  Entails,  shall  be 
engrossed  as  part  of  the  tailzie  in  the  Bister  of  Entails,  when  the 

1  Moore,  Petitioner,  2S  Nov.  1821,  1  «  Spittal,  SnppUcuit,  3  August  1781, 

SK  173.  M.  15,617. 

«  Norton  v.  Stirling.  6  July  1862,   14      J^S^^^^^^^  ^^  ^^^-  *^^' 
D.  944 ;  affirmed  22  May  1866,  2  Macq.      -^IchieB,  TmM^  No.  36.  ,^    „ 

A„„  ook  ^Ker,  Petitioner,  7    July    1804,   M. 

»  20  &  21  Vict.  cap.  66,  sect.  4.  8  HMnilton,  Petitioner,  11  March  1777. 

4  Erskine  iii  8.  26  ;  Naiine  v.  Naime,  6  Br.  Sap.  626. 
10  March  1767,  M.   15,606,  and  6  Br.  *  Jeaeop,  Petitioner,   7  Feb.    1822,   1 

Snp.  336.  Sh.  2d4. 

^  The  Gonrt  may  now,  on  the  application  of  any  heir  of  entail,  trustee,  or  other 
person  interested  in  an  entail,  caose  the  deed  to  be  recorded  in  the  Books  of  Ooancil 
and  Session  fur  preservation,  and  with  a  view  to  registration  may  order  its  productioa 
or  grant  diligence  for  its  recovery ;  31  and  32  Vict.  cap.  84,  sect  16. 
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tiiliie  is  leoorded  therein  :  and  shall  also  be  inserted  or  duly  referred  to  RwnTBAnoit 
in  all  procuiatories  of  resignation,  charteis,  deciees  of  special  service, 
piecq^ts,  and  instnunents  of  sasine  following  on  the  tailzie,  in  the  same 
numner,  or  as  nearly  as  may  be  in  the  same  manner,  as  irritant  and 
lesdntiYe  clauses  are  now  required  to  be  so  inserted  or  referred  to. 
The  registration  of  the  new  entail  was  thus  made  to  operate  not  only 
the  publication  of  the  restraints  imposed  upon  the  institute  and  heirs, 
but  the  liveting  of  them  in  the  appropriate  technical  manner ;  and 
now,  by  the  Titles  Acts  of  1858,^  sect  18,  and  1860,^  sect  12,^^  the 
registration  is  made  further  to  impose  the  restraints  against  alienation, 
oontiaction  of  debt,  and  alteration  of  the  succession,  as  well  as  to  rivet 
them. 

The  date  of  r^stration  is  not  the  date  of  actual  entry  in  the  register,  Datr  op 

bigibtration 

but  the  date  of  the  warrant  authorising  registration ;  and  it  is  only  from 
the  date  of  r^istration,  and  not  from  the  date  of  presenting  the  petition 
to  record,  or  any  date  prior  to  registration  by  the  granting  of  the  warrant 
that  publication  is  held  to  have  taken  place.' 

Unrecorded  entails  have  no  protection  from  the  Act  of  1685.  Unmoordkd 
Although  they  have  been  feudalised,  the  lands  may  be  adjudged  by  the 
creditors  of  the  heir  in  possession.^  And  the  creditors  can  adjudge  after 
the  entail  is  recorded,  provided  their  debts  were  contracted  prior  to  the 
registration  ;^  or  even  after  the  heir  who  contracted  the  debt  has  been 
found  by  formal  decree  of  irritancy  to  have  forfeited  his  estate.^  More- 
over, the  heir  in  possession  under  an  unrecorded  entail  is  entitled  to 
sell,^  and  is  under  no  obligation  to  re-inveat  the  purchase*money.'  And 
the  heir  under  such  entail,  and  his  representative  after  his  death,  are 
not  liable  in  damages  for  acts  done  in  contravention  of  the  unrecorded 
deed' 

As  regards  the  effect  of  feudalising  the  entail,  and  the  due  insertion  Ihbtituts, 
of  the  conditions  in  the  titles  following  on  the  deed  of  entail,  we  are  to  ^^^i^^nf 
distinguish  between  cases  where  the  institute,  or  heir  in  possession,  is  J^^qJ^IJ^'^** 
the  heir  of  the  last  investiture,  and  where  he  is  not  so.     In  the  former 
case,  he  can  make  up  titles  as  heir  of  that  investiture,  passing  by  the 
entail  even  if  it  is  recorded  in  the  Begister  of  Entails ;  and  in  virtue  of 
these  titles  he  can  sell  the  estate,  and  grant  a  valid  conveyance  to  a 
poichaser.^^     And  his  creditors  can  attach  the  estate  by  ac^'udication 


>  21  &  22  Vict.  cap.  76. 

*  23  ft  24  Vict  cap.  143. 

s  WillianiMm  v.  Sharp,  3  Dec.  1851,  14 
D.  127. 

^WiUiion  V.  Creditom  of  Dorator,  8 
Dec.  1724,  M.  15,371. 

^RcM  9.  Dnunmonds,  11  June  1828, 
6  Sk  946 ;  affirmed  30  Aognst  1831,  5 
Wfl.  ft  Sh.  App.  359. 

*  Boas  V,  Dnumnond,  9  Feb.  1836,  14 
SIl453. 


^  Grahame  V.  Grahame,  etc.,  11  Dec. 
1829,  8  Sh.  231. 

'  Earl  of  Eglinton  v,  Montgomerie,  22 
Jan.  1842,  4  D.  425 ;  affirmed  18  Aug. 
1843,  2  BeU's  App.  149. 

*  Maiqaia  of  Queenaberry  v.  Duke  of 
Queensberry'a  Executors,  7  March  1828, 

6  Sh.  706;    reversed  16  July  1830,  4 
WiL  k  Sh.  App.  254. 

^  Kennedy  v,  Efmnedy,  11  Feb.  1829, 

7  Sh.  397. 


*  These  seotioiia  have  been  saperaeded  by  section  14  of  Consolidation  of  Act  of  1868. 


BUT  ENTAIL  NOT 
BICOBOID. 


1044  LECTURES  ON  C0NVE7ANCIN0.    [br.  iv.  tet.  it. 

Wau  provided  they  obtain  decree  of  adjadicatioQ  before  the  entail  is  feu- 

^^OTB  dalified.  If  the  decree  proceeds  against  an  heir  unentered  it  must 
PMwwraoN  1^  pronounced  daring  the  lifetime  of  such  heir.^  Bat  when  the 
'RTLi.  institute,  or  heir  of  entail,  is  not  heir  of  the  last  investiture,  the  rule 

is  different  as  long  as  the  entail  is  not  feadalised.  The  right  of  such 
institute  or  heir — being  founded  solely  on  the  entail,  and  consisting  in 
iBxA  of  the  deed  of  entail  only — is  strictly  personal,  and  subject  to  all 
the  conditions  under  which  it  is  granted.  He  cannot  sell,  nor  can  his 
creditors  attach  the  estate,  except  through  that  personal  rights  and 
under  aU  its  qualifications ;  and,  in  such  case,  the  estate  is  protected  so 
long  as  the  entail  is  unfeudalised,  even  if  the  entaU  is  not  recorded  in 
the  B^;ister  of  Entails.  What  the  heir  can  sell,  and  his  creditors  can 
take,  is  only  his  life  estate.  This  arises  from  the  general  principle 
applicable  to  personal  rights.'  The  case  is  different,  even  though  the 
whsbb  institute  or  heir  ia  a  stranger,  as  soon  as  his  right  is  feudalised 

vBUDALnKD,      Prcviously, — that  is,  before  his  right  was  feudalised, — he  could  aooom- 

pliah  the  infeftment  or  registration  of  his  disponee  only  by  assigning 
to  him  the  deed  of  entaU  in  usual  form,  that  being  his  own  sole  and 
exclusive  titie.    Now,  he  is  the  feudal  proprietor  with  the  corresponding 
rights  and  powers.    Every  feudal  proprietor  who  is  not  validly  restrained 
can,  of  himself,  in  virtue  of  his  own  real  right,  grant  a  real  right  to 
another  at  his  pleasure ;  and,  the  entail  in  the  case  supposed  not  being 
recorded  in  the  Register  of  Entails,  third  parties  are  not  affected  by 
its  conditions.    The  institute  or  heir  can  therefore,  of  himself,  grant  a 
conveyance,  with  executive  clauses,  which  his  disponee  can  register  in 
the  Begister  of  Sasines,  or  in  virtue  of  which  the  disponee  can  be 
validly  infeft ;  and  on  the  same  principle,  the  creditors  of  the  institute 
or  heir  can  attach  the  estate.    He  is  the  feudal  proprietor;  and,  the 
entail  being  unrecorded  in  the  Begister  of  Entails,  they  have  no  con- 
cern with  it    He  is,  as  regards  them,  a  proprietor  registered  or  infeft 
OoMPvrmoH     in  fee-simple.     The  only  exception  to  this  rule  is  that  an  entail  con- 
BUBOTi^BB     stituted  by  a  mutual  and  onerous  deed  is  effectual,  when  feudalised 
WMM  mnS?  (although  unrecorded  in  the  Begister  of  Entails),  to  exclude  creditors  of 
oNBRouB.         the  heir  in  possession  whose  debts  have  not  been  made  real  before  the 
entail  has  been  registered  in  the  Begister  of  Sasines,  or  followed  by 
infeftment,  if  such  debts  were  contracted  after  the  date  of  the  entail 
This  was  found  in  the  case  of  Agnew,'  where  it  was  decided  that,  in 
such  circumstances,  the  heirs-substitute  acquired  by  the  onerous  entail 
a  personal  right  to  the  estate,  as  creditors  whose  right  was  made  real 
by  the  infeftment  on  the  entail ;  and  that  it  was  not  competent  to 
attach  the  estate  for  personal  debts  contracted  by  the  entailer  subse- 

^  DoaglM  V.  Stewarts,  22  Feb.  1766,      App.  Tailiie,  No.  7 ;  Lord  Brmzfidd  in 
M.  16,616 ;    and  Rnaaell  and  otkera  v,      BuneU'i  case. 

Ron's    Creditors,    31    Jan.     1792,    M.  *  Agnew  v.  Stewart  and  Drew,  31  July 

10,300,  Bell's  OoUvo  Cases,  166.  1822,    1   Sh.  App.    320,    reycavng  the 

judgment  of  the  Court  of  Session.    Thii 

*  Diokson  «.  Syme,  24  Feb.  1801,  M.      is  Imown  as  the  Sheuchan  entail  esse. 
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qooit  to  the  date  of  the  entail,  and  not  made  real  before  the  date  of  the 
bifeftinent  on  tiie  entaiL 

As  r^gaida  the  insertion  of  the  conditions  of  entail  in  the  investitures  Pubucation 
ybwing  on  the  deed  of  entail,  the  object  of  such  insertion  is  the  publi-  ^^  conditions. 
eation  of  the  conditions  in  the  Better  of  Sasines.  Such  insertion 
was  required  by  the  Act  of  1686»  in  consistency  with  one  of  the  leading 
pnnciples  of  Scottish  land  rights — ^that  there  can  be  no  valid  incumbrance 
aa  lands,  or  qualification  of  the  title  to  lands,  which  does  not  enter  the 
Begister  of  Sasines.  It  is  not,  however,  necessary  to  insert  the  conditions 
in  the  retour  or  decree  of  the  general  service  of  the  heir  by  whom  the 
entail  is  to  be  feudalised^  The  general  service  is  a  mere  connecting 
link,  or  warrant  transferring  a  personal  right,  but  incapable  by  itself  of 
authoiising  a  real  right ;  and  it  never  contains  the  conditions.'  Until 
the  passing  of  the  Conveyancing  Acts  of  1847,  the  insertion  of  the 
conditions  in  all  the  proper  feudalising  titles  following  on  the  entail  was 
indispensabla  And  where  an  essential  omission,  in  reference  to  the  pro- 
hibition to  contract  debt,  occurred  in  the  feudalising  titles,  the  estate  was 
held  open  to  the  diligence  of  creditors.'  At  the  time  of  the  judgment  in 
this  case  (1846)  the  omission  in  the  titles  of  the  e£Fective  words  in  any  one 
prohibition  opened  the  estate  only  to  acts  of  the  kind  not  duly  prohibited ; 
bat  any  essential  omission  now  makes  the  estate  a  fee-simpla^^  Under 
oni  old  law,  the  omission  to  insert  the  conditions  was  a  ground  on  which 
to  find  that  the  heir  had  forfeited  the  estate.'^  Now,  if  the  conditions 
have  been  duly  inserted  in  the  first  feudalising  titles,  or  if  the  entail  is 
registered  in  the  E^ister  of  Sasines,  and  is  also  recorded  in  the  Begister 
of  Entails,  a  reference  in  the  subsequent  titles  to  the  conditions  as 
inserted  in  the  entail  or  feudalising  sasine  is,  by  the  Conveyancing 
Acts  of  1847,  equivalent  to  full  insertion  in  the  subsequent  titles. 

In  the  Style-Book^  it  is  said  to  be  unnecessary  to  insert  the  condi- 
tions ad  langum  in  the  instrument  of  sasine  by  which  the  entail  is 
feudalised,  if  the  entail  has  been  previously  recorded  in  the  Begister  of 
Entails;  and  reference  is  made  to  the  iSransference  of  Lands  Act  of 
1847'  as  the  authority.  But  it  does  not  seem  to  be  clear  that  the 
sections  here  referred  to  extend  to  the  case  of  the  feudalising  sasine.  I 
believe  that,  in  practice,  it  has  been  usual  to  insert  the  conditions  ad 
tongum  in  that  sasine ;  and  I  recommend  that  their  full  insertion  should 

1  Stewart  v.  Denholm,  1  Feb.  1726,  M.  Feb.  1851,  13  D.  689,  and  other  cases 

7275;  revened  17  Feb.  1737,  1  Craigie  ft  already  referred  to,  decided  in  terms  of 

Stewards  App.  233.  that  Act 

I  ftAin^iiL  8.  30.  »  Gamock  v.  Gamock  and  others,  28 

*  Cathcart  v.  Madame,  1  July  1846,  8  j^jy  1726,  M.  15,596. 

'*  Entail  Amendment  Act,  sect  43 ;  and         *  Juridical  Styles  (4th  Edition),  L  273. 
Hobnes  and  CampbeU  v.  Cnnningham,  13  '  10  ft  11  Vict  cap.  48,  sects.  4  ft  5.b 

^  Bat  the  omiflaion  of  important  parts  of  the  fetters  in  the  titles  of  the  institute  or 
my  of  the  heirs  wiU  be  no  ground  for  declarator  of  invalidity  of  the  entail  at  the 
inttinee  of  a  substitute  in  possession  whose  title  is  correctly  completed  under  the 
entail.— >Hamilton  v.  Lindsay  Bucknall,  17  December  1869,  8  Macph.  323. 

b  See  section  9  of  the  Act  of  1868. 
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be  made  in  such  sasine,  or  the  corresponding  notarial  instrument,  if  an  j 
But  in  many  cases  registration  of  the  deed  of  entail  in  the  Begister  o 
Sasines  will  now  supersede  an  instrument  of  sasine  or  notarial  instru- 
ment. The  omission  of  the  reference,  when  that  is  sufficient^  or  of  th< 
whole  conditions,  when  reference  is  not  sufficient,  would  have  the  same 
effect  now  as  the  omission  to  insert  ad  longum  had  by  our  older  law. 

As  regards  new  entails,  the  only  point  specially  to  be  kept  in  view 
in  connection  with  the  insertion  of  the  conditions,  etc.,  is,  that  in  first 
feudalising  the  entail  not  only  the  conditions,  eta,  but  also  the  consent 
to  registration  in  the  Begister  of  Entails,  must  be  inserted  in  the  sasine 
or  notarial  instrument,  or  charter  and  sasine  or  notarial  instrument,  if 
any,  as  the  case  may  be ;  and  in  all  subsequent  titles  the  conditions,  etc., 
and  consent  to  registration,  must  be  duly  referred  to.^ 

The  estate,  though  validly  entailed,  and  secured  against  the  future 
contraventions  of  the  institute  and  heirs  of  entail,  is  liable  to  the  debts 
contracted  by  the  entailer  and  his  predecessors,  whom  he  represents. 
The  institute  and  heirs  of  entail  in  their  order,  as  receiving  the  rents, 
are  the  proper  debtors  in  the  interest  of  these  debts ;  and,  if  they  are 
the  general  representatives  of  the  entailer,  they  are  the  proper  debtors 
in  the  principal  also.'     They  would  be  so,  likewise,  if  they  were  to 
disentail  and  acquire  the  estate  in  fee-simple.    But  so  long  as  the  estate 
remains  entailed  they  are  not  liable  as  the  proper  debtors  in  the  prin- 
cipal    They  may,  indeed,  be  compelled  by  the  creditors  to  pay  the 
debts,  because  they  are  in  possession,  and  administrators  of  the  estate 
which  forms  the  proper  fund  of  payment ;  but  if  the  payment  is  made 
out  of  their  own  proper  funds,  and  if  they  do  not  take  from  the  creditors 
absolute  and  simple  discharges  of  the  debts,  the  interest  only  during 
their  possession,  and  not  the  principal  sums,  will  be  extinguished.    The 
principal  sums  may  be  re>issued  to  third  parties  by  the  persons  paying 
them  at  their  pleasure,  and  will  fall  to  the  heirs-at-law  or  general  repre- 
sentatives of  such  persons  on  their  death,  if  not  re-issued.'    If^  however, 
the  heir,  though  not  liable  as  the  proper  debtor,  takes  an  absolute  and 
simple  dischaif[e  of  the  debt  on  making  payment,  he  has  made  a  present 
of  the  debt  to  the  heirs  of  entail.    The  debt  is  discharged,  and  cannot 
again  be  set  up  or  re-issued.^    On  the  other  hand,  though  the  heir 
of  entail  in  possession  is  bound  to  keep  down  the  interest  upon  entailer's 
debt,  and  is  the  proper  debtor  to  that  extent,  yet,  as  a  general  rule,  if  he 
fails  to  pay,  the  interest,  equally  with  the  principal,  forms  a  debt  on 
the  estate.^    From  this  rule,  however,  we  are  to  except  the  interest  on 


1  Entail  Amendment  Act,  sect.  39. 

>  Forbes  &  Co.  v.  Duncan,  17  Nov.  1802, 
M.  App.  TaiLde,  No.  10. 

5  Murray  v. ,  July  1748,  6  Br.  Sup. 

764 ;  Ker  v.  TnmbuU,  16  Feb.  1768,  M. 
16,561 ;  Lawrie  v.  Donald,  etc.,  7  Dec. 
1830,  9  Sh.  147 ;  and  Welsh  v.  Bantow, 
II  Feb.  1837,  16  Sh.  637. 

*  Wanchope  and  others  v,  Duke  of  Boz- 


burghe,  14  Dec.  1816,  F.  C. ;  affiimed  9 
March  1826,  1  Wa  ft  Sh.  App.  41. 

^  CampbeU  v.  Campbell,  29  Not.  1815, 
F.  C. ;  Erskine  v.  Earl  of  Mar.  7  Jvly 
1829,  7  Sh.  844 ;  Sands  v.  Brishaae,  4 
July  1836,  13  Sh.  1040;  and  Dnchea 
Dowager  of  Bichmond  v.  Duke  of  Gordoa'a 
Trustees,  2  Dec  1837,  16  Sh.  172, 
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bonds  and  dispositions  in  security  granted  under  the  Butherfurd  Act, 
sects.  21  and  18,  for  the  amount  of  provisions  to  children,  or  for  capital 
sams,  in  lieu  of  the  annual-rents  allowed  by  sect.  1 7.^  The  Act  provides 
that  no  more  than  two  years'  bygone  interest  on  such  bonds  shall  affect 
the  fee  of  the  estate.  Neither  can  the  estate  be  charged  with  more  than 
two  years'  bygone  annual-rents  and  interest  thereon. 


In  fiirther  illustration  of  the  principle  of  strict  interpretation  of  entails, 
the  case  of  Earl  of  Breadalbane  v.  Jamieaon  (16  March  1877,  4  B.  667) 
may  be  referred  to.  An  heir  of  entail  in  possession  having  pulled  down 
part  of  the  mansion-house,  with  the  intention  of  rebuilding  it  on  a  larger 
Kale,  died  before  the  new  house  was  habitable.  In  an  action  at  the  instance 
of  the  next  heir  against  the  executors  of  the  deceased  heir,  to  compel  them 
tD  complete  the  house,  or  at  least  to  make  it  as  good  as  it  had  been  formerly, 
the  ^recutors  were  assoilzied  A  majority  of  the  Judges  of  the  First 
Division  held  that  the  heir  had  done  nothing  beyond  the  exercise  of  his 
proprietary  rights,  observing  that  substitute  heirs  have  no  control  over  the 
hdr  in  possession  in  the  exercise  of  such  rights,  except  as  provided  by  the 
entail, — and  that  the  only  proceedings  competent  to  substitute  heirs  against 
the  heir  in  possession  are  interdict  and  declarator  of  contravention. 


CHAPTER  II. 


EsTAiiiS,  though  duly  constituted  in  all  respects,  may  be  brought  to  How  rntahs 

MATBi; 

KHD  TO. 


an  end  in  various  ways ;  and,  first,  by  prescriptive  possession  upon  an  *^^  "*  '^'  ^^ 


adverse  or  fee-simple  title. 

If  the  hdrs  of  entail  establish  in  their  person  titles  adverse  to  the  Bt  prkschip- 
entail,  and  possess  exclusively  under  these  for  forty  years  uninter-  rDVKMK  wtle. 
mptedly,  the  effect  will  be  to  do  away  with  the  entail  by  prescription. 
And  the  same  result  will  follow  possession  for  the  same  period  in  virtue 
of  the  entail,  and  of  titles  proceeding  thereon  in  a  feudal  sense,  but  in 
which  the  conditions  of  the  entail  are  not  duly  inserted  or  referred  to.^ 
In  either  case,  however,  the  heir  so  possessing  is  committing  a  contra- 
vention, and  is  therefore  liable  to  have  his  right  resolved  and  forfeited ; 
and  the  substitute  heirs  have  right  at  Common  Law,  and  without 
express  power  in  the  deed  of  entail,  to  enforce  the  obligation  to  possess 
under  the  entail^ 

An  entail  will  also  be  extinguished  by  prescriptive  possession  on  an  Bt  fbiscrip- 
entail  of  later  date,  though  containing  the  same  lands  and  the  same  mora  kntail. 
conditions.    This  will  happen  though  the  first  entail  has  been  duly 

*  Catheart  and  Holmea,  tuprn,  ^  Manle  v.  Manle,  1  March  1782,  M.  10,963. 


^  And  CD  bonds  and  diapoaitionB  in  security  granted  under  the  9th  section  of  the 
Entail  Amendment  Act  of  1875,  38  k  39  Vict.  cap.  61. 
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recorded  in  the  Register  of  Entails/  or  has  been  both  recorded  in  that 
register  and  feudalised.^  The  second  deed,  however,  must  be  a  com- 
plete and  independent  entail : — a  mere  propulsion  of  the  fee  in  terms 
of  the  original  entail,  and  with  due  and  sufficient  reference  thereto,  is 
not  an  adverse  title. 

Secondly,  Entails  will  come  to  an  end  when  there  is  no  existing  heir 
of  tailzie  entitled  to  claim  benefit  under  their  restrictions, — that  is,  when 
all  the  heirs  of  entail  substituted  to  the  institute  die  out,^  or  when  the 
estate  devolves  upon  the  last  person  called  under  the  deed  as  an  heir  of 
entail  It  is  usual  in  entails  to  close  the  destination  with  a  clause  in 
favour  of  the  heirs  whomsoever,  or  heirs  and  assignees  whomscever,  of 
the  entailer.^  But  such  parties  are  not  heirs  of  entail;  and  the  last 
substitute  heir  of  entail  is  entitled  to  alienate  or  burden  the  estate,  or 
to  alter  the  order  of  succession,  either  for  onerous  causes  or  gratuitously/ 
Nor  does  it  make  any  difference  that  heirs-portioners  are  excluded  in 
the  destination  to  heirs  whomsoever.  The  entail  is  not  made  in  order 
to  protect  the  heirs  whomsoever,  only  the  heirs  of  entaiL^  It  is  not 
competent,  however,  to  make  an  entail  simply  in  favour  of  the  institute 
and  his  layrful  heirs  for  ever  in  regular  succession.  This  is  equivalent 
to  a  destination  to  the  party  and  his  heirs  whomsoever,  which  is  not 
an  entail.*^ 

Thirdly,  When  heirs-portioners  succeed,  the  entail  comes  to  an  eni 
The  nature  and  purposes  of  an  entail  being  to  preserve  the  estate  as  one 
unbroken  subject  in  the  person  of  the  member  in  possession,  it  is  usual 
in  entails  to  give  the  right  to  heirs-female  in  their  order  of  seniority 
equally  as  to  heirs-male.    But  if  that  is  not  done  the  actual  devolution 


1  IngliBv.  IngliB,  18  Nov.  1851,  14  D.  54. 

'  Earl  of  EgUnton  v.  Montgomerie,  22 
Jan.  1842,  4  D.  425 ;  affirmed  18  August 
1843,  2  BeU'8  App.  149;  Stewart  v. 
Stewart,  23  May  1844,  6  D.  1073  ; 
affirmed  3  July  1846,  5  BeU's  App.  139. 

s  Heniy  v.  Watt,  ete.,  13  June  1832, 
10  Sh.  644. 

*  Erskine,  iii.  8.  32 ;  Earl  of  March  v. 
Kennedy,  27  Feb.  1760,  M.  16,412;  Steele 
V.  Coupar,  15  Feb.  1853,  15  D.  385.  See 
CoVLo'w'a  Trustees  v.  ConneU  and  others, 
23  Feb.  1866,  4  Macph.  465,  in  which  it 
was  held  that  the  final  destination  in  an 


entail  to  the  entailer's  'own  nearest  of 
*  kindred  and  their  hein  and  disponees 
<  whomsoever  *  was  a  good  tailzied  desti- 
nation, effectual  against  prior  substitates, 
— the  expression,  'my  own  nearest  of 
kindred,'  limiting  the  succession  to  those 
nearest  in  blood  to  the  entailer. 

*  Gordon  v.  Mosse,  19  Dec.  1851, 14  D. 
269;  Primrose  v.  Primroee,  9  Feb.  18H 
16  D.  498;  Oibb,  Petitioner,  29  May 
1857,  19  D.  768. 

'  Leny  v.  Leny,  28  June  1860,  22  D. 
1272.  ^ee  also  Gordon  v.  Gordon's  Tms- 
tees,  28  Oct.  1881,  9  R.  50.] 


^  It  has  been  held  that  in  such  a  case  the  heir  of  line  and  not  the  heir  of  conquest 
is  entitled  to  succeed  where  the  estate  was  conquest  in  the  person  of  the  entailer.— 
Mackintosh  v.  Ross,  30  May  1873,  11  Macph.  636.  But  fees  of  conquest  now  descenil 
in  all  cases  to  the  heir  of  line — Section  37  of  the  Act  of  1874. 

b  The  13th  section  of  the  Act  of  1875  provides  that  an  estate  held  under  an  enbul 
conceived  in  favour  of  the  institute  and  his  heirs  whomsoever,  or  his  heirs-general, 
shall  be  deemed  and  taken  to  be  a  fee-simple  estate  without  any  declarator  or  other 
judicial  procedure;  and  lands  directed  to  be  enteiled,  or  money  or  other  property 
directed  to  be  applied  in  the  purchase  of  lands  to  be  entailed,  under  the  same  or  like 
destinations,  but  where  the  directions  have  not  been  carried  out,  may  be  dealt  with 
under  the  above  section  in  all  respecte  as  the  lands  might  have  been  dealt  with,  if 
entailed  in  terms  of  such  trust  or  direction. 
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ol  the  sacceasion  upon  heirs-portioners  will  evacuate  the  entail.    Its  entails 

BBOUOB 
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clauses  are  applicable  only  where  one  single  heir  is  in  possession.    Thej  '^^^^  '^ 


m  not  applicable  when  the  succession  devolves  upon  two  or  more  heirs 
entitled  to  possess  the  estate  jointly,  and  to  have  the  estate  judicially 
difided  between  or  among  them.  This  result  has  uniformly  been 
assumed.^ 

But  the  non-exclusion  of  heirs-portioners  in  a  succession  which 
embraces  heirs-female  will  not  necessarily  of  itself  void  the  whole 
tailzie.  Tailzies  are  not  necessarily  evacuated  by  containing  within 
themselves,  as  all  entails  necessarily  do,  the  elements  of  their  ultimate 
extmction.  They  are  effectual  so  far  and  so  long  as  they  apply  to  the 
members  as  sole  proprietors  in  the  order  of  the  destination.  The 
fetters  will  necessarily  fly  off  when  the  estate  shall  have  devolved  upon 
a  plurality  of  heirs  simultaneously ;  but  they  continue  binding  whilst 
the  destination  supplies  an  {leir  who  has,  or  may  have,  a  successor 
entitled  as  a  proper  substitute  to  enforce  their  operation.^ 

Bat  Fourthly,  The  leading  mode  in  which  practically  entails  are  disbrtail. 
brought  to  an  end  is  that  provided  by  the  Act  of  1848,  and  extension 
thereof  by  the  Act  of  1853.^* 

By  the  Act  of  1848,  every  heir  in  possession,  when  of  full  age,  may 
acquire  his  estate  in  fee-simple  by  applying  to  the  Court  (now  to  the 
Junior  Lord  Ordinary)  for  authority  to  execute,  and  by  executing  and 
lecording  in  the  Register  of  Entails,  under  the  authority  of  the  Court,  an 
Instroment  of  Disentail  of  the  Estate.^ 

1.  In  the  case  of  old  entails  (entails  prior  to  the  Act  of  1848  ^  the  iw  cask  op 
heii  in  possession  will  be  entitled  to  disentail — (1.)  If  he  is  the  only 
existing  heir  and  immarried  ;d  or  (2.)  If  bom  subsequent  to  the  date 
when  the  Act  came  into  operation  (1st  August  1848) ;  (3.)  If  bom  before 
the  Act  came  into  operation,  then  with  consent  of  the  heir-apparent  (that 
is,  the  heir  whose  right,  if  he  survives,  must  take  effect),  born  after  the 
Act  came  into  operation,  and  being  not  less  than  twenty-five  years  of 
^ge;®  (4.)  Again,  if  the  heir  in  possession  be  bom  before  the  Act  of  1848 

*  Enkine,  iu.  8.  32 ;  Mowat  v.  M<Giil.  Sprot,  22  May  1828,  6  Sh.  833 ;  Hunter 

Iocli,6  Feb.  1823,  2  Sh.  186;  noticed  in  v.  Kellie,  11  Dec.  1834,  13  Sh.  185;  see 

Mare  e.  Mnie,  16  Feb.  1837,  15  Sh.  581 ;  also  Oibb*s  case,  before  cited, 

^ffinned  18  May  1838,  3  Sh.  &  M*L.  App.  <  Mure's  case. 

237 ;  Earl  of  March  as  above;   Sprot  v.  ^  16  A,  17  Vict  cap.  94. 


^  And  by  the  Act  of  1875,  38  &  39  Vict.  cap.  61. 

^  Where  the  fee  of  the  estate  has  been  propeUed  by  the  heir  in  possession  under 
roeryation  of  his  own  liferent,  the  power  to  disentail  is  competent  either  to  him  or  to 
^e  fiar— Section  22  of  the  Act  of  1853,  and  section  13  of  the  Entail  Act  of  1868,  31 
k  32  Vict  cap.  84.  But,  where  a  portion  only  of  the  estate  had  been  so  propelled,  the 
8ar  was  found  not  entitled  in  his  father's  lifetime  to  disentail  the  propelled  portion.  In 
the  circumstances  he  was  not  'in  possession  of  the  entailed  estate  by  virtue  of  ihe  tailzie  *  in 
the  lense  of  the  Rutherfurd  Act— Viscount  Bupplin  v.  Hay,  15  Nov.  1871, 10;Macph.  89. 

^  A  moriii  caitsd  deed  of  entail  dated  before  1  August  1848  is  an  old  entail,  although 
the  granter  may  not  have  died  till  after  that  date — Eiddell,  Petitioner,  6  February 
I8*i,  1  R  462. 

d  Now  whether  married  or  unmarried — Section  5,  sub-section  3  of  the  Act  of  1875. 

« Now  21  years  of  age — Section  4  of  the  Act  of  1875. 
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came  into  operation,  then  farther,  he  may  disentail  with  consent  of  tli^ 
three  nearest  heirs,  who  at  the  dates  of  their  consents,  and  of  the  appli^ 
cation  for  authority  to  disentail,  are  for  the  time  entitled  to  succeed  U 
the  estate  in  their  order  successively  immediately  after  the  heir  ix 
possession ;  or  with  consent  of  the  whole  heirs  in  existence  if  less  thai 
three  ;^  or  (5.)  Such  heir  in  possession  may  disentail  with  consent  of  th< 
heir-apparent  under  the  entail,  and  of  the  heir  who  will  be  heir-appareni 
next  after  him,— that  is,  the  heir  in  possession,  with  consent  of  his 
eldest  or  only  son,  and  of  that  son's  eldest  or  only  son.  But  in  aH 
cases  the  nearest  heir  of  entail  for  the  time  entitled  to  succeed  to  the 
estate  immediately  after  the  heir  in  possession,  when  any  such  heii 
exists,  must,  in  order  to  the  efficacy  of  his  consent,  be  of  the  age  oi 
twenty-five  years  complete,^  and  not  subject  to  any  legal  incapacity. 

In  the  case  of  new  entails,  the  Act  authorises  disentail  by  the  heir 
in  possession  alone,  when  of  lawful  age,  if  born  €ifter  the  date  of  the 
entail,  and  by  such  heir,  when  of  lawful  age,  if  bom  before  the  date 
of  the  entail,  on  obtaining  the  consent  of  the  heir-apparent,  such  heir- 
apparent  being  bom  after  the  date  of  the  entail,  and  having  attained 
twenty-five  years  of  age.^ 

As  to  both  old  and  new  entails,  the  consents  by  heirs  of  entail  to 
disentails  are  declared  irrevocable.^  The  date  of  presenting  the  appli- 
cation is  to  be  held  the  day  on  which  the  first  interl&cutor  under  the 
same  has  been  pronounced  ;  and  no  alteration  of  circamstances,  occurring 
subsequent  both  to  the  date  of  presenting  the  application,  and  the  last 
date  of  the  consents, — whether  by  the  birth  of  any  intervening  heir,  or  by 
the  death  of  the  consenting  heir,  or  otherwise, — has  any  effect  on  the 
rights  of  the  party  presenting  the  application,  or  on  the  procedure 
therein.^  ^ 

The  mode  of  proceeding  in  cases  of  disentail  is  pointed  out  by  the 
Act  of  1848,  and  the  extension  Act  of  1853,<^  which  last  authorises  the 
execution  of  the  instrument  of  disentail  before  presenting  the  appUcation 


^  Act  of  1S4S,  sect  50. 


*  Act  of  1853,  sect  19. 


^  Where  the  entail  ia  an  old  entail,  and  the  heir  in  poMeasion  ia  bom  before  lit 
Angost  1848,  the  voluntary  consent  of  the  nearest  heir  for  the  time  is  eaaential,  but  do 
other  express  consent  is  now  essential.  If  the  consent  of  the  nearest  heir  is  got,  sod 
any  of  the  remoter  heirs  whose  consents  are  required  decline  or  refuse  to  consent,  or 
are  legally  incapable  of  consenting,  the  Court  may  dispense  with  such  consents,  antl 
proce^  as  if  they  had  been  obtained,  having  firat  had  the  value  in  money  of  the 
expectancy  or  interest  of  the  heirs,  who  will  not  or  cannot  consent,  ascertained  ;  sod 
such  value  paid  into  bank  in  name  of  such  heirs  or  secured  over  the  estate — ^Act  of 
1875,  section  5,  sub-section  2.  Before  the  Court  proceed  to  value  an  heir's  expectiDcy 
they  wiU  order  intimation  to  such  heir  or  his  guardians — ib.  As  to  the  principlds  of 
valuation  of  the  *  expectancy  or  interest '  of  substitute  heirs,  see  De  Virte  v,  Wilson. 
19  Dec.  1877,  5  R  328  ;  McDonalds  v,  McDonald,  12  March  1880,  7  R.  (H.  L.)  41. 

b  Now  21  years  of  age — Section  4  of  the  Act  of  1875. 

^  The  date  when  the  constructive  consent  of  a  declining  or  refusing  heir  is  held  to 
be  given  is  the  date  of  the  interlocutor  of  the  Court  dispensing  witii  his  consent— 
Shand,  Petitioner,  4  March  1876,  3  R.  544. 

a  And  the  Act  of  1875— Section  12. 
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to  the  Court ;  and  in  such  case  the  Court  authorises  only  the  recording  Disentail 
of  iiie  instnunent. 

A  form  of  the  instrument  of  disentail  is  appended  to  the  Act  of  1848.  Fobm  of 
It  is  Teiy  short,  bearing  that,  at  a  place  and  date  specified,  in  presence  ^^"™^*"^' 
of  a  notaiy-public  and  subscribing  witnesses,  the  heir  in  possession  of 
the  lands  takes  instruments  in  the  hands  of  the  notary  that  the  lands  are 
now  held  by  him  free  of  the  conditions  of  the  entail,  by  virtue  of  the 
Act  Then  there  is  the  consent  to  registration  in  the  Register  of  Entails 
and  Books  of  Council  and  Session  and  others  competent,  and  a  testing- 
clause  in  common  form.  The  party  signs,  and  also  the  notary,  who  adds 
'KP.'  to  his  subscription,  and  two  witnesses  subscribe  as  usual.  In 
cases  wh^re  consents  are  necessary,  they  are  to  be  as  nearly  as  may  be 
in  the  form  given  in  the  Act  of  Sederunt,  18th  November  1848.  The 
mstrament  of  disentail,  when  executed  abroad,  may  be  so  in  presence  of 
a  Bntdsh  consul,  who  is  authorised  to  act  in  all  matters  requiring  a 
notaiy.^ 

The  disentail,  however,  requires  the  sanction  of  the  Court  of  Session, 
to  be  obtained  by  summary  petition  of  the  heir  in  possession,  which  may 
be  for  authority  either  to  make  and  record  it,  or  simply  to  record  it,  if  it 
has  been  made  before  the  application  is  presented,  as  authorised  by  the 
Act  of  1853,  sect  4.  The  requisites  of  the  petition,  however,  and  the 
procedure  under  it,  I  need  not  here  enter  upon. 

The  instrument  of  disentail  and  the  relative  decree  of  the  Court 
uiTiat  be  recorded  in  the  Eegister  of  Entails.    Until  such  registry  takes  inbff ■ctdal 
place,  it  would  appear  that  the  disentail  is  not  efiectual ;  and,  if  the  becobdkd. 
heir  who  petitions  shall  die  before  the  proceedings  are  finally  complete, 
the  next  heir  cannot  be  sisted  in  his  place  so  as  to  continue  and  carry 
them  out.* 

It  is  usual  to  register  the  instrument  of  disentail  in  the  Books  of  iNSTBXTMxirr 
Session  for  preservation,  and,  along  with  the  decree,  in  the  fiegister  of  m^^^lT 
Samnes  for  publication ;  as  it  is  just  a  discharge  of  real  burdens,  and,  ^^^^g, 
70U  will  observe,  it  is  no  more.    It  makes  the  estate  fee-simple,  inasmuch 
as  it  authorises  the  heir  in  possession  to  deal  with  the  estate  as  he 
pleases.     But  it  does  not  operate  any  change  of  the  old  destination ; 
and,  notwithstanding  the  disentail,  the  estate  will  devolve  on  the  heirs 
of  entail  if  the  destination  is  not  competently  altered.^ 

The  Act  of  1848  (by  sect.  4)  confers  on  heirs  of  entail,  who  are  Pownto 
entitled  to  petition  for  disentail,  power  to  sell,  alienate,  dispone,  change  c^ob  with 
with  debts  and  incumbrances,  lease  and  feu  entailed  estates,  in  whole  ^'^^  "^* 
or  in  part,  either  unconditionally  or  subject  to  conditions,  etc.,  with  the 
same  consents  as  are  required  for  a  disentail,  and,  with  the  authority  of 
the  Court,  to  execute  all  necessary  deeds.b 

^  6  Geo.  IV.  cap.  87,  sect.  20 ;  Cnning-  >  Scott,  Petitioner,  16  Jnly  1850,  12  D. 

luDie,  Petitioner,  19  Feb.  1850, 12  D.  743.      1256. 


a  See  Gray  v,  Gray's  Tnutees,  24  May  1878,  5  R.  820. 
b  See  alBO  aection  6  of  the  Act  of  1875. 


1052 


LECTURES  ON  CONVEYANCING,    [br,  it.  tit.  iv 


DI8K>*TAIL. 


Substitution 

OF  KBW  niTAIL 
FOBOU) 

miTAIL. 


POWBB  TO 
BZOAMB. 


Whkrb  BSTATB 
BBCUKKDBY 
MABRIAGB- 
OONTRACT  TO 
I88UB  OP 
MABBIAOB. 


It  not  unfrequently  happens  that  old  entails  aie  tenninated  on  con- 
dition, inter  alia,  that  new  entails  shall  be  executed, — an  arrangement 
which  can  be  carried  out  by  a  disentail  and  new  entail    But  as  soon 
as  the  lands  are  disentailed  they  will  be  open  to  the  diligence  of  creditors, 
whereby  the  new  entail  may  possibly  be  subjected  to  a  burden  not  con- 
templated.   If  the  new  entail  is  executed,  and  recorded  in  the  Segister 
of  Entails,  and  followed  by  registration  in  the  Blister  of  Sasines,  or 
infefbment,  before  the  lands  are  attached  by  the  diligence  of  adjudication, 
the  heirs  of  entail  will  be  preferable  to  the  creditors ;  because  the   new 
entail  is  the  result  of  an  onerous  obligation  in  favour  of  such  heirs,  and 
the  obligation  in  their  favour  has  been  first  made  real  and  effectaal 
But  delay  may  possibly  arise  in  connection  with  the  new  entail ;  and  all 
risk  of  difficulty  can  be  excluded  by  making  use  of  sect  4  of  the  Act 
of  1848.     In  place  of  disentailing  and  making  a  new  entail,  the  heir 
in  possession  can  simply  make  the  new  entaiL    The  new  deed  will  be 
recorded  in  the  Begister  of  Entails,  and  then  completed  by  registration 
in  the  Begister  of  Sasines,  or  by  infefbment.    In  that  way  the  estate 
will  be  subject  to  the  old  entail  until  it  is  fully  and  completely  brought 
under  the  fetters  of  the  new  deed.^ 

By  sect  5  of  the  Act  of  1848,  power  is  given  to  the  heir  in  possession 
under  an  old  entail,  to  make  excambions  of  entailed  lands  for  other 
lands,  with  consents  and  with  the  authority  or  approbation  of  the  Court 
as  in  the  other  cases  -^  but  without  requiring  that  the  heir  next  in  the 
order  of  succession  shall  be  twenty-five  years  of  age. 

Sects.  6,  7,  9,  10,  and  11  of  the  Act  of  1848  make  provision  for  the 
protection  of  creditors  under  entailer's  bonds  or  the  like,  into  which  I 
need  not  particularly  enter. 

When  there  are  creditors  in  personal  debts,  it  is  usual  for  the  Court 
to  require  them  to  consent  to  the  disentail,  or  sale,  etc,  or  to  insist  on 
heritable  security  being  given  for  their  debts. 

And  when  the  heir  in  possession  under  an  old  entail,  or  the  heir- 
apparent,  shall  together  or  separately  have  secured,  by  obligation  in  any 
marriage-contract,  the  descent  of  the  estate  upon  the  issue  of  the  mar- 
riage in  reference  to  which  such  contract  is  entered  into,  it  is  not  com- 
petent for  such  heir  or  heir-apparent,  or  either  of  them,  to  apply  for  or 
to  consent  to  the  disentail  of  the  estate,  until  there  shall  be  bom  a  child 
of  the  marriage  capable  of  taking  the  estate  in  terms  of  the  contract, 
and  who,  by  himself  or  his  guardian,  shall  consent  to  the  disentail,  or 
until  such  marriage  shall  be  dissolved  without  such  child  being  bom ; 
unless  the  trustees  named  in  the  contract,  or  the  parties  at  whose  sight 
the  provisions  of  the  contract  are  directed  to  be  carried  into  execution, 


^  Ab  regards  the  poeition  of  an  Aberdeen  Act  bond  of  provision  granted  by  an  heir 
possessing  under  an  old  entail  when  a  new  entail  has  been  granted  in  its  place,  see 
Hay  Kewton,  tf0ia,  p.  1061»  note^. 

b  See  section  6  of  the  Act  of  1S75. 
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shall  concur  in  the  application  or  consent^  But  this  clause  was  held  Disentail. 
sot  to  prevent  a  disentail  by  the  heir  in  possession,  with  consent  of  the 
hdr-apparent  and  his  eldest  son,  being  the  person  who  would  be  heir- 
apparent  in  his  order,  although,  by  the  contract  of  marriage  of  the 
heir-apparent,  provisions  had  been  granted  to  his  wife  by  the  heir  in 
possession,  and  the  heir-apparent  himself  had  become  bound,  on  his 
succeeding  to  the  estate^  to  grant  provisions  to  his  younger  children.^ 
These  provisions  were  to  be  defeated,  or  the  granting  of  them  rendered 
impo^ble,  by  the  disentail ;  but  they  did  not  secure  the  descent  of  the 
estate  upon  the  heir  of  the  marriaga  The  wife  of  the  heir-apparent,  and 
also  a  tutor  ctd  litem  of  his  eldest  son,  who  was  a  pupil,  and  the  parties 
at  whose  sight  it  was  stipulated  that  execution  should  pass  for  the  pro- 
Tisions  to  the  wife  and  children,  consented  to  the  disentail;  and  the 
consent  of  the  heir-apparent  was  held  to  be  competent  and  effectual 

According  to  the  ordinary  rules  of  law  in  favour  of  pupils  and  minors.  Guardians 
in  reference  to  acts  done  to  their  prejudice  during  their  nonage,  consents  ^b  jcrao!^ 
to  disentail  executed  on  behalf  of  such  parties  would  be  open  to  reduc- 
tion on  the  ground  of  minority  and  lesion,  until  the  parties  should  attain 
twenty-five  years  of  age ;  but  such  operation  of  this  rule  would  have 
made  the  Entail  Amendment  Act  in  many  cases  almost  nugatory ;  and, 
by  sect  31,  power  is  given  to  the  Court  to  appoint  tutors  or  curators 
ad  litem^  or  curators  bonis,  or  other  guardians,  to  pupils  or  minors  or 
otiier  incapacitated  persons ;  which  guardians  are  charged  with  the 
interest  of  their  wards,  in  reference  to  the  applications,  and  are  entitled 
to  act  and  give  consents  for  them.  And  no  guardian  who  may  so  con- 
sent shall  incur  any  responsibility  on  account  of  such  consent,  in  respeot 
of  any  alleged  error  in  judgment  or  inadequacy  of  consideration,  or  want 
of  consideration,  unless  it  shall  also  be  alleged  and  proved  that  he  acted 
oormptly  in  the  matter.  And  the  consent  of  the  guardian  is  declared 
in  all  respects  as  effectual  as  if  the  same  had  been  given  by  the  heir 
liimself  when  of  full  age  and  of  legal  capacity.  But  no  heir  in  posses- 
sion, or  whose  own  consent  is  required  in  the  application,  is  entitled 
to  give  consent  on  behalf  of  any  other  party  in  reference  to  any  appli- 
cation for  disentail  of  the  estate.  But  by  the  Act  of  1853,  sect.  18, 
minors  of  the  age  of  fourteen,  or  upwards,  are  authorised  to  appear  and 
oppose  the  reception  of  the  consent  of  their  guardians  on  their  behalf. 
Thoe  are  various  other  particulars,  both  in  the  Act  of  1848  and  that 
of  1853,  having  in  view  the  security  of  titles,  and  of  the  transactions 
fonnded  on  disentails,  and  other  procedure  under  the  Acts ;  but  into  the 
details  of  these  it  is  unnecessary  here  to  enter. 

Hitherto  we  have  been  considering  entails,  the  provisions  of  which  contratiK' 
have  been  duly  observed ;  and  we  shall  now  consider  the  consequences  '^^^^ 
of  contravention  when  it  occurs. 

Generally,  the  contravening  heir  forfeits  for  himself  alone,  and  not 

^  Act  of  1848,  sect  8.  *  Maxwell,  Petitioner,  27  Feb.  1857*  19  D.  571. 


1054 


LECTURES  ON  CONVEYANCING,     [be.  iv.  tit.  iv 


GONTRAVKK- 

TION. 


fur  his  descendants  ;^  and  though  the  forfeiture  declared  by  the  Act  oi 
1685,  in  case  of  non-insertion  of  the  conditions  of  the  entail  in  the 
subsequent  titles,  is  directed  against  the  contravener  and  the  heirs 
of  Us  body,  such  forfeiture  is  held  limited  to  the  contravener  himseli 
when  the  entail  does  not  adopt  the  words  of  the  Act^  The  penal 
consequences  of  an  act  of  contravention  are  purged  by  the  performance 
of  the  stipulated  condition.^  They  may  also  be  purged  by  the 
extinction  or  expiry  of  the  right  granted  contrary  to  the  prohibitions/ 
And  when  an  heir  had  contravened,  by  making  up  fee-simple  titles,  he 
was  permitted  to  purge  the  irritancy  by  expeding  a  new  title  in  terms 
of  the  entail, — ^finding  security  at  the  same  time  that  the  estate  should 
not  be  burdened  by  debts  contracted  during  the  subsistence  of  the  fee- 
simple  title.^  But  after  the  death  of  an  heir  who  had  contravened  the 
prohibition  against  alienation,  by  granting  leases  of  an  unusual  duration, 
the  power  of  purgation  which  would  have  been  competent  to  the  heir 
in  his  lifetime  was  not  allowed  to  the  tenants.' 

Qenerally,  any  subsequent  heir  may  pursue  a  declarator  of  irritancy 
on  contravention  without  calling  intermediate  heirs.^  But  entails  some- 
times declare  that  the  contra veners  shall  forfeit  not  only  for  themselves, 
but  for  the  heirs  of  their  bodies.  In  such  cases  an  heir  descended  of  the 
contravener  has  no  interest  to  declare  the  forfeiture,  and  is  excluded 
from  so  doing.^  In  a  case  where  there  was  a  similar  declaration,  a 
different  view  prevailed ;  but  the  action  was  pursued  with  concurrence 
of  a  substitute  not  in  the  line  of  the  contravener's  descendants.*  The 
penal  consequences  of  contravention  cannot  be  enforced  after  the  death 
of  the  contravener,  even  if  the  forfeiture  is  directed  against  him  and  his 
descendants.^^ 

As  regards  third  parties,  the  deeds  of  contravention  are  not  in  them- 
selves null :  they  flow  from  the  feudal  proprietor,  and  being  exception- 
able by  force  of  Statute  only,  not  intrinsically  null,  they  are  effectaal 
until  reduced.^^  And  the^right  of  reduction  of  the  deed  of  contravention 
is  independent  of  the  right  to  declare  the  forfeiture  of  the  contravener's 
right    The  heirs-substitute  may  enforce  either  right  or  not  as  they 


^  Gordon  of  Garleton's  Grediton  v, 
Qoidon,  14  KoT.  1749,  M.  16,384. 

>  Bontine  v,  Gnliam,  2  March  1837,  15 
Sh«  711 ;  affirmed  6  AagOBt  1^840,  1  Bob. 
App.  347. 

3  Gordon  v.  Gordon,  23  July  1738,  M. 
7281  ;  Roas  v.  Monro,  18  Nov.  1766,  M. 
7289 ;  Abemeihie*8  case,  ii^fra, 

^  Mackay  v.  Dalrymple  and  others,  23 
Nov.  1798,  M.  11,171. 

*  Abemethie  v.  Gordon,  20  June  1837, 
15  Sk  1167;  affirmed  11  August  1840, 

1  Bob.  App.  434. 

*  Queensberry  Executors  v.  Duke  of 
Buocleuch,  6  July  1820,  F.  0. ;  affirmed 

2  July   1821,   1  Sh.   App.  59;   Earl  of 
Wemyas  o.   Murray  and  others,  2  Feb. 


1821,  F.  C. ;  Hislop  v,  Duke  of  Bucdeach, 
2  July  1821,  1  Sh.  App.  64. 

'  Simpson  and  Home  v.  Earl  of  Home, 
6  Jan.  1697,  M.  15,353 ;  IrTine  v.  Irme, 
Jan.  1723,  M.  16,369 ;  Dundas  v.  Mnmy 
and  others,  29  Nov.  1774,  M.  15,430. 

*  Gordon  of  Carleton's  Creditors,  tvipra ; 
Gilmour  v.  Hunter,  6  March  1801,  M. 
App.  Tailzie,  No.  9. 

"  Turners  v.  Turner  and  WatMn,  17 
Nov.  1807,  M.  App.  Tailne,  No.  16; 
affirmed  1  July  1813,  1  DoVs  App.  423. 

^^  Mackay's  and  Turner's  cases  as  abore ; 
Mordaunt  r.  Innes,  9  March  1819,  F.  C, 
opinion  of  Lord  Bobertson. 

^  Agnew  V.  Macnivens,  23  June  1813,  F- 
C. ;  and  Sandford  on  Entails,  p.  276,  er  k9- 
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choose ;  and  the  right  to  reduce  deeds  of  contraventioii  can  be  exercised 
aflsr  the  death  of  the  contravener.^ 

Notwithstanding  the  contravention  and  forfeiture,  however,  it  has 
been  always  held  that  acts  of  ordinary  administration  done  before  con- 
travention,— eg.,  leases  granted  to  teuants,  and  provisions  to  wives  and 
children, — ^remain  vaUd.  It  was  at  one  time  questioned  whether  volun- 
taiy  securities  granted  over  the  estate,  to  subsist  during  the  lifetime  of 
the  heir,  would  subsist  after  his  forfeiture.  But  the  Entail  Amendment 
Act  (sect  40)  exempted  from  the  effects  of  the  irritancy  the  purchasers 
or  creditors  under  deeds  granted  before  execution  of  the  summons  of 
declarator  of  forfeiture ;  provided  such  deeds  were  validly  granted  in 
consistency  with  the  provisions  of  the  entail. 


CHAPTER  III. 

I  PROCEED  now  to  the  subject  of  trust-deeds  for  purposes  connected 
with  entails. 

These  may  be  divided  into  two  classes  : — (1.)  When  an  entail  has 
been  already  executed,  and  the. estate  is  burdened  with  debt  which  the 
entailer  wishes  to  be  paid  off,  either  out  of  the  rents,  or  by  selling  part 
of  the  lands ;  and  (2.)  when  the  testator  has  resolved  on  making  invest- 
ments in  lands  to  be  entailed,  either  as  a  separate  estate  or  in  addition 
to  an  existing  estate. 

(1.)  In  the  former  case,  the  radical  and  proper  title  to  the  estate  is  Trust-ouds 
conferred  by  the  deed  of  entail,  and  titles  following  on  it ;  and  the  trust-  burdkns  on 
deed  and  titles  following  on  it  operate  merely  to  create  a  burden,  and  as  ^^^^ 
a  qualification  of  the  conveyance  made  by  the  deed  of  entail,  except  so 
&r  as  lands  shall  be  sold  under  the  powers  of  the  trust-deed,  in  r^ard 
to  which  lands  that  deed  forms  a  title.    It  is  held  that  the  two  sets  of 
titles — one  in  the  trustees  in  fee-simple,  with  power  of  sale  it  may  be, 
the  other  in  the  persons  of  the  institute  and  heirs  of  entail,  under  the 
fetters  of  the  entail, — are  not  feudally  inconsistent ;  the  right  of  the 
members  of  tailzie  being  suspended  by  the  operation  of  the  trust,  or 
ezdnded,  so  far  as  sales  shall  take  place,  but  obtaining  full  effect,  as  to 
all  the  lands  not  sold,  as  soon  as  the  purposes  of  the  trust  are  fulfilled.^ 

The  structure  of  the  trust-deed  as  a  conveyance  of  land,  the  ordinary 
powers  of  management  to  be  conferred  on  the  trustees,  and  the  indemnity 
danses  are  all  in  this  case  very  similar  to  those  in  ordinary  mortis  cavsd 
trast-deedB.    The  purposes  of  the  trust-deed  granted  in  connection  with  Ptmposia  of 
the  entail  will  be  the  payment  of  expenses  of  management,  public  and  ™^'^* 
parish  burdens,  and  also  proper  yearly  charges ;  then  a  yearly  allowance 

*  MoitUumt    V.    Innes,  as  above,   and  >  MelviUe  v.  Preaton,  8  Feb.  1888,  16 

•nae],  6  July  1822,  1  Sh.  App.  169.  Sb.  457. 
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to  the  institute  or  heir  in  possession  duiing  the  subsistence  of  the 
trust ;  for  which  period  he  will  also  usually  be  allowed  the  free  use  and 
possession  of  the  mansion-house,  if  there  is  one,  and  the  pleasure-grounds, 
and  such  other  subjects  as  are  necessary  for  the  comfortable  occupancy 
of  the  house.    Provision  will  then  be  made  for  the  expenses  of  repairs 
and  improvements  on  the  estate,  and  for  keeping  up  the  mansion-house 
and  place.    The  residue  of  the  rents,  and  the  proceeds  of  lands  sold, 
will  be  applicable  in  payment  of  the  capital  of  the  debts  affecting  the 
estate ;  and  when  the  whole  debt  is  paid  the  trust-right  will  be  declared 
to  cease  and  expire  as  to  the  lands  remaining  imsold.    But  it  is  usual 
and  proper  to  require  finom  the  trustees,  on  the  one  hand,  a  renunciation 
in  favour  of  the  heirs  of  entail  of  their  right,  so  &r  as  afiiBcting  the 
lands  remaining  unsold,  and  from  the  heir  in  possession,  on  the  other 
hand,  a  dischaige  and  ratification  of  the  trustees'  whole  actings  and 
intromissions  before  the  trustees  cede  possesion  of  the  estate ;  and  as 
the  granter  of  the  discharge  is  only  an  heir  of  entail,  and  not  entitled 
by  law  to  bind  succeeding  heirs,  it  will  be  necessary,  in  order  to  make 
his  deed  fully  effectual  to  the  trustees,  to  declare  that  in  granting  such 
deed  he  shall  have  power  to  bind  the  whole  heirs  of  entail  as  well  as 
himsel£     Where  there  is  no  declaration  to  that  effect,  I  apprehend  that 
the  proper  remedy  is  for  the  trustees  to  call  all  parties  into  Court,  and 
obtain  a  judicial  dischaige  in  a  multiplepoinding  and  exoneration.    In 
that  process  any  renunciation  required  of  the  trustees  in  favour  of  the 
heirs  of  entail  will  be  produced  and  adjusted. 

As  such  deeds  have  reference  in  general  to  the  management  of  an 
estate  during  a  series  of  years,  it  is  to  be  expected  that  unlocked  for 
cases  will  not  unfrequently  have  to  be  disposed  of  by  the  trustees. 
These  are  often  very  embarrassing;  and  it  is  desirable  in  feaming 
the  deeds  of  trust  to  give  the  trustees  as  large  discretionaiy  powers 
as  possible.  For  example,  necessity  may  arise  for  repairing  or  renewing 
fiEirm  buildings.  The  heir  of  entai^  being  a  mere  life  annuitant,  cannot 
provide  the  funds.  The  trustees  may  view  the  outlay  as  practically 
matter  of  necessity ;  but  it  may  be  difficult,  after  a  series  of  years,  and 
when  the  occasion  for  the  new  buildings  has  been  long  out  of  sight 
and  forgotten,  to  make  a  succeeding  heir  of  entail  understand  that  the 
necessity  existed,  or  that  a  smaller  outlay  would  not  have  sufficed.  In 
such  trusts,  therefore,  the  trustees  ought  always  to  have  ample  power  at 
their  own  discretion  to  repair  or  renew  farm  buildings,  and  to  apply  the 
capital  of  the  trust-funds  so  far  as  necessary  for  that  purpose,  they  being 
declared  the  sole  judges  as  to  the  necessity.  At  the  same  time,  these 
powers  should  be  used  with  great  discretion,  and  the  best  evidence 
should  be  preserved  of  the  absolute  need  of  the  repairs  or  renewal  which 
take  place.  The  trust-deed  should  express  whether  the  trustees  or  the 
heir  of  entail  shall  have  power  to  cut  wood  and  receive  the  price  thereof 
and  to  enter  vassals  and  receive  entry-money,  and  which  of  them  shall 
present  ministers  to  churches,  if  the  estate  comprehends  any  rights  of 
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patronaga^     It  is  also  necessary  to  keep  in  view  that  the  heir  of  entail  Familt 
my  not  be  in  a  position  to  grant  provisions  to  his  wife  and  younger  bt^J^r^^ 
children  unless  specially  empowered ;  and,  if  it  is  intended  that  he  shall  entail. 
hare  power  to  grant  such  provisions,  the  trust-deed  should  expressly  say 
so,  and  declare  the  provisions  so  granted  to  be  burdens  which  the  trus- 
tees shall  be  boiind  to  satisfy  in  the  same  way  as  the  truster's  debts. 

The  trust-deed  must  be  followed  by  registration  in  the  Begister  of 
Sadnes,  or  by  instrument  of  sasine,  or  notarial  instrument,in  favour  of  the 
trostees,  as  in  the  case  of  an  ordinary  mortis  causA  trust-disposition. 

(2.)  Trust  deeds  of  the  second  dass,  viz.,  of  lands  to  be  entailed,  and  tbust-dbbds 
of  money  to  be  invested  in  the  purchase  of  lands  to  be  entailed,  require  lands. 
a  more  full  examination. 

When  money  only  is  conveyed,  it  not  unfrequently  happens  that 
there  is  an  existing  entailed  estate,  and  that  the  truster's  object  is  to 
make  an  addition  thereto,  by  having  lands  purchased  and  entailed  by  the 
trustees  in  conformity  with  the  existing  entaiL    In  such  cases  the  trust- 
deed  will  narrate  the  entail,  and  the  testator's  purpose  that  any  lands 
which  he  may  afterwards  purchase  shall  be  settled  in  terms  thereof,  and 
that  Lis  estate  (other  than  the  entailed  estate  and  lands  to  be  afterwards 
pTiichased)  shall  be  realised,  and  the  proceeds  applied  in  the  purchase  of 
other  lands,  to  be  entailed  in  like  manner  with  the  estate  already 
entailed.    The  truster  will  therefore  dispone  his  whole  estate,  heritable 
and  moveable  (other  than  the  estate  already  entailed),  to  the  trustees, 
and  direct  them  to  realise  his  moveable  estate,  other  than  the  furniture 
and  other  effects  in  his  mansion-house,  if  there  is  any,  and  which,  upon 
his  death,  will  be  directed  to  be  made  over  to  the  heirs  of  entail  in  the 
entailed  estate.    There  ought  to  be  a  direction  also  to  sell  such  lands,  if 
anj,  as  fall  under  the  trust,  and  as  it  is  not  intended  in  any  event  to 
entaiL    The  deed  will  then  direct  the  trustees  to  apply  the  estate 
coaveyed,  and  prices  and  proceeds  thereof,  so  far  as  sold, — In  payment,  purposes. 
(1.)  of  the  expenses  of  management ;  (2.)  of  the  entailer's  debts  and 
ftm^  expenses ;  (3.)  of  legacies  to  be  granted ;  (4.)  provision  may  be 
made  for  payment  of  the  expense  of  improvements  on  the  entailed 
estate,  or  on  the  lands  to  be  purchased  by  the  truster  during  his  life» 
or  on  the  lands  to  be  purchased  by  the  trustees,  aU  at  the  discretion  of 
the  iTostees ;  and,  lastly,  the  residue  will  be  directed  to  be  applied,  as 
opportunity  offers,  in  the  purchase  of  lands  and  other  heritages  in 
Scotland,  situated  as  near  as  may  be  to  the  entailed  estate,  of  which 
^ds,  when  bought,  and  of  any  Ismds  to  be  bought  by  the  truster  him- 
^)  the  trustees,  after  having  made  up  titles  thereto  in  their  persons, 
shall  execute  a  disposition  and  deed  of  entail  in  favour  of  the  heirs 
pointed  out  by  the  entail  already  executed  by  the  truster,  and  under 
conditions  similar  to  those  of  that  entaiL     The  trust-deed  should  direct 


^  Church  patronage  was  abolished  by  the  Act  37  &  38  Vict.  cap.  82.    As  regards 
^tiy  of  TaaaaU,  see  tf|/ra,  p.  1140,  note  *. 
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the  new  entail  to  be  so  framed  as  to  bind  the  institute  as  well  as  the  heiis 
of  entail,  and  to  be  recorded  in  the  Register  of  Entails  and  Books  of  Session, 
and  completed  by  charter  and  sasine  or  r^istration,  all  at  the  expense  of 
the  trust.^  Provision  should  also  be  made  for  obtaining  a  discharge  and 
exoneration  from  the  heir  in  whose  favour  the  trustees  denude;  and  it  may 
be  well  to  provide  also  that  the  free  rents  and  proceeds  of  the  estate, 
until  entailed,  shall  belong  to  the  heir  or  heirs  who,  in  their  order,  would 
have  had  right  to  the  rents  of  the  lands  if  an  entail  had  been  executed. 

When  there  is  no  existing  entail,  the  only  difference  in  the  form  of 
the  trust-deed  will  be,  that  it  will  contain  no  narrative  of  an  entail ;  and, 
in  place  of  saying  that  the  trustees'  entail  is  to  be  conform  to  an  exist- 
ing deed,  it  will  prescribe  the  form  of  the  entail  to  be  executed  by  them, 
pointing  out  the  heirs  to  be  called  and  the  conditions  to  be  imposed. 

The  same  rules  of  strict  interpretation  are  not  acted  on  in  constndng 
a  testator's  directions  to  make  an  entail  as  in  construing  an  entail  when 
made  by  a  testator.     Thus,  when  the  testator  directed  his  trustees  to 
make  an  entail  containing  prohibition  to  sell  or  burden,  and  all  other 
conditions  and  clauses  necessary  for  a  strict  entail,  but  omitted  to 
specify  the  prohibition  to  alter  the  order  of  succession, — ^it  was  held  that 
the  trustees  were  nevertheless  bound  to  make  the  entail  with  that  as 
well  as  the  other  prohibitions;  because  otherwise  it  would  not  be  a 
strict  entail^  b    Jq  another  case,  the  truster,  who  possessed  an  entailed 
estate,  conveyed  feensimple  lands  to  trustees,  with  instructions  to  entail 
the  same  under  all  the  conditions  contained  in  the  existing  entail,  *  in  so 
*  far  as  the  same  may  be  applicable,  and  so  as  to  form  a  vaUd  and 
'  effectual  entail,  according  to  the  law  of  Scotland.'     After  the  truster's 
death,  the  entail  of  the  original  estate  was  found  defective,  and  that 
estate  was  sold ;  but  the  above  clause  was  held  to  import  an  order  to 
insert  in  the  new  entail,  to  be  made  by  the  trustees,  such  clauses,  in 
addition  to  those  contained  in  the  defective  entail,  as  should  make  the 
trustees'  entail  valid  and  effectual^    But  if  the  trust-deed  specifies  the 
conditions,  and  gives  no  general  order  or  discretionary  power  to  the 
trustees,  the  Court  will  not  allow  of  any  limitation  excepting  what  is 
expressly  appointed.^    Nor  will  they  allow  trustees  to  call  heirs  what- 
soever, in  addition  to  the  heirs-substitute  pointed  out  by  the  testator,  if 
he  has  given  no  order  to  call  heirs  whatsoever.^ 

^  Stirling  v.  Stirling's  Tmstees,  30  Not. 
1S3S,  1  D.  130. 

'  Graham  v.  Lord  Lynedoch*s  Tnutees, 
15  March  1S52,  15  D.  55S ;  affirmed  14         «  CampbeU's  Tnutees  «.  Campbell,  12 
June  1855,  2  Macq.  App.  295.  Hay  1838,  16  Sh.  1004. 

A  FeudaliBation  of  the  entail  by  charter  and  Basine  ie  now  incompetent.  See  wprot 
p.  693,  note.  The  direction  should  now  be  to  record  the  deed  in  the  Begister  of  Saanea 
with  warrant  of  registration  thereon. 

b  Where  trustees  who  were  directed  to  make  a  strict  entail  made  an  entail  which 
was  found  to  be  invalid,  it  was  held  that  they  had  not  executed  their  trusty  and  that 
the  institute  was  not  entitled  to  take  advantage  of  their  ndstake  to  the  prejudice  of  the 
substitute-hein— Ochterlony  v.  Ochterlony,  24  Feb.  1877,  4  R.  587. 

^  But  see  Seton  v.  Seton,  1  March  1854,  16  D.  658. 


'  Cuming's  Trustees  v.  Cuming,  10  July 
1832,  10  Sh.  804.<^ 
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I  have  mentioned  that  heritable  securities  cannot  be  made  the  Trust-dbom 
sabject  of  an  entail  ;*  and  the  order  to  invest  a  sum  of  money  for  behoof  SSiS"^"^° 
of  a  series  of  heirs-substitnte  is  incompetent  at  Common  Law.     Not- 
withstanding snch  order,  the  money  belongs  in  fee-simple  to  the  first 
of  these  heiis.^ 

By  the  Entail  Amendment  Act  of  1848,  sect  27,  it  is  provided  that  Aoquibition 

when  money  or  other  property  has  been  invested  in  trust  for  the  purpose  bstate  in  fkb- 

of  purchasing  land  to  be  entailed,  but  the  direction  has  not  been  carried  "™^^^' 

into  effect,  it  shall  be  lawful  for  the  party  who  would  have  been  heir  in 

possession,  if  the  lands  had  been  bought  and  entailed,  to  obtain  payment 

of  the  money,  or  a  conveyance  of  the  land  in  fee-simple,  in  like  manner 

as  he  could  have  acquired  the  lands  if  they  had  been  entailed,  and  with 

such  consents,  if  any,  as  would  have  been  required  to  the  acquisition  of 

the  knd  if  entailed.     The  procedure  and  requisites  in  this  case  being 

exactly  similar  to  those  in  the  case  of  the  disentail,  it  is  unnecessary  to 

specify  the  particulars.    But  it  is  to  be  observed  that,  for  the  purposes 

of  the  Act  of  1848,  the  date  at  which  the  Act  of  Parliament,  deed,  or 

writing  (placing  such  money  or  other  property  under  trust,  or  directing 

sQch  land  to  be  entailed)  first  came  into  operation,  is  directed  to  be  held 

as  the  date  at  which  the  land  should  have  been  entailed  in  terms  of 

the  trust,  and  also  as  the  date  of  any  entail  to  be  made  thereafter  in 

execution  of  the  trust,  whatever  be  the  actual  date  of  such  entaiLh 

The  consents,  therefore,  tfnd  other  proceedings  applicable  to  the  disposal 

of  the  trust-money  or  other  property,  in  the  case  here  referred  to,  will 

be  as  in  the  case  of  old  or  new  entails,  according  to  the  date  at  which 

the  Act  of  Parliament,  deed,  or  writing,  first  came  into  operation.* 

When  the  warrant  of  the  Court  is  obtained,  the  trustees  who  hold 
the  money  or  land  will  make  payment  and  grant  an  assignation  or  con- 
y^ance,  as  the  case  may  require ;  and  the  assignation  or  conveyance 
will  be  constructed  exactly  in  the  way  suited  to  divest  the  trustees,  and 
invest  the  party  to  whom  it  is  granted,  according  to  the  nature  of  the 
subject  and  state  of  the  trustees'  title.  A  form  of  the  conveyance  of  land 
will  be  found  in  the  Style  Book.^  The  destination  in  that  form  is  simply 
to  the  grantee,  without  mention  of  heirs  of  any  kind.  This  is  in  strict 
conformity  with  the  words  of  the  Act,  which  authorise  the  '  conveyance 
to  him '  of  the  land  in  fee  simple.^  I  apprehend  that,  under  such  con- 
veyance, the  land  is  destined  to  the  grantee  and  his  heirs  and  assignees 
whatsoever.  Certainly  it  is  at  his  free  disposal ;  but  as  the  disentail  of 
entailed  lands  does  not,  of  itself,  operate  any  change  of  destination,  it 

1  Dnthie  v.  Daihie,  25  Feb.  1841,  3D.  >  Act  of  1848,  sect  28. 

616.  3  Juridical  Styles  (4th  Edition),  L  262. 


*  See  Mt|7ra»  p.  1020. 

^  This  has  been  constraed  to  mean  the  date  when  it  first  oame  into  operation  to  any 
effect,  whether  an  entail  might  then  have  been  executed  or  not — Black  v.  Auld,  5 
November  1873,  1  R.  133  ;  Preston  Bruce,  Petitioner,  6  March  1874,  1  R.  740. 

""  See  Earl  of  Stair,  Petitioner,  25  January  1860,  12  D.  919. 
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may  be  advisable,  in  cases  of  the  conveyance  of  trust-land  in  fee-simple, 
that  the  party  should  execute  a  disposition  and  assignation  in  &Tonr  ol 
himself  and  his  heirs  and  assignees,  or  of  the  heirs  whom  he  wishes  to 
favour.  This  may  be  a  very  short  deed,  without  any  special  narrative, 
and  referring  to  the  conveyance  by  the  trustees  for  the  description  of  the 
lands,  which  deed,  with  its  executive  clauses,  it  will  specially  assign.^ 

We  have  seen  that,  by  sect.  43  of  the  Act  of  1848,  when  lands  are 
held  under  an  imperfect  entail,  the  heir  in  possession  is  entitled  to  deal 
with  them  at  his  pleasure ;  and,  by  the  same  section,  when  money  is  held 
in  trust  for  investment  in  lands  to  be  entailed,  or  lands  are  so  held  with 
instructions  to  make  an  entail,  which  entail  would  be  imperfect,  if  exe- 
cuted, the  party  who  would  be  heir  under  such  entail  is  entitled  to  have  the 
money  paid  over,  or  the  land  conveyed  to  him  in  fee-simple.  Here  also  it 
may  be  well  to  execute  a  deed  destining  the  lands  (when  there  are  such) 
to  heirs  or  assignees,  or  whatever  parties  it  may  be  designed  to  favour. 

When  lands  are  to  be  entailed  independently  of  any  direction  or 
obligation  contained  in  a  trust-deed  which  came  into  operation  before 
1st  August  1848,  the  deed  of  entail  will  be  a  new  entail,  and  will  con- 
tain express  consent  to  registration  in  the  Blister  of  Entails  in  place 
of  the  express  irritant  and  resolutive  clauses.  But,  when  there  is  a 
direction  or  obligation  to  entail  contained  in  a  trust-deed  which  came 
into  operation  before  1st  August  1848,  the  deed  of  entail  will  be  an 
old  entail,  though  actually  dated  after  the  above  date,  and  it  ought  to 
contain  the  express  irritant  and  resolutive  clauses.  The  express  couseot 
to  registration  in  the  Begister  of  Entails  can  be  added,  so  as  to  make 
the  deed  effectual  either  as  a  new  or  old  entaiL 

I  shall  now  notice,  as  briefly  as  possible,  the  exceptions  firom  the 
prohibitions  affecting  heirs  of  entail  usually  or  frequently  met  with  'm 
deeds  of  entail,  or  created  by  Statute,  and  which,  more  or  less,  reach  the 
case  of  lands  or  other  property  held  in  trust  with  a  view  to  the  execution 
of  entails. 

Exceptions  of  considerable  variety  occur  in  old  entails,  having  refer- 
ence to  granting  provisions  to  wives,  husbands,  and  children  ;^  sales  of 
lands  for  payment  of  entailer's  debts ;  making  exchanges  of  land  in  the 
entail  for  other  lands ;  and  granting  feu-rights  or  building  leases. 

Having  already  noticed  the  powers  to  grant  provisions  to  wives  and 
husbands  and  children,  in  considering  the  marriage-contract,^  a  veiy 
few  further  observations  as  to  them  will  suffice  here.  In  the  first  place, 
I  have  to  remind  you  that  Lord  Aberdeen's  Act  of  1824'  does  not  apply 
to  new  entails,  unless  expressly  declared  therein  to  be  so  applicable. 
The  Entail  Amendment  Act  (sect   12)  declared  the  above  Act  not 


^  The  form  of  a  deed  of  consent,  Appli- 
cable to  the  conveyance  by  trastees  to  the 
heir  of  entail  in  fee-simple,  will  be  found 


in  the  Juridical  Styles  (4t)i  Edit),  I  259. 
'  See  9upra^  Br.  iv.  Tit  iL  chap.  1. 
*  5  Geo.  vf,  cap.  87. 


a 


See  avpra,  p.  892,  note  \ 
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applicable.  It  must,  therefore,  be  expressly  made  applicable  if  intended  Faiolt 
so  to  be;  but  the  Act  of  1853^  has  provided  (sect.  12)  that  where ™^^^^*' 
declared  to  be  applicable  to  the  particular  taihde,  it  shall  be  deemed 
and  taken  to  be  so  in  like  manner  as  if  the  tailzie  had  been  executed 
before  1st  August  1848.  In  framing  new  entails,  therefore,  the  powers 
of  the  Aberdeen  Act  may  be  made  available  by  simply  declaring  the 
Act  applicable  to  the  particular  case ;  or  powers  more  or  less  extensive 
may  be  granted  as  shall  be  thought  fit.*  If  the  Act  is  not  made  use  of, 
however,  exactly  as  it  stands,  the  powers  given  by  the  new  entail  must 
be  expressed  in  full  detail,  as  was  usual  in  entails  prior  to  the  Aberdeen 
Act  Forms  for  this  purpose  will  be  found  in  the  Style- Book,'  in  which 
also  the  power  is  extended  so  as  to  enable  the  heir  in  possession,  in 
conjonction  with  the  heir-apparent,  to  grant  provisions  to  the  wife  or 
husband  and  younger  children  of  the  heir-apparent,  as  well  as  of  the  heir 
in  possession ;  including  in  the  benefit  of  the  clause  the  issue  of  the 
heir-apparent  or  any  other  child  who  shall  predecease  the  granter.b  It 
must  be  borne  in  mind,  however,  that  the^  law  itself  does  not  give  the 
powers  in  cases  of  new  entails.  The  powers  must  be  given  either  by 
making  reference  to  the  Act  or  by  special  clauses ;  otherwise  the  heir  in 
possession  wiU  have  no  means  of  granting  provisions  from  the  estate  to 
wife,  husband,  or  younger  children.^ 

In  reference  to  provisions  to  children,  it  is  sometimes  an  object  to  PosTFoxnEMiNT 

OP  patmknt 

relieve  an  eldest  or  only  son,  or  all  the  heirs  descended  of  the  granter's  till  dbath  of 
body,  and  to  lay  the  burden  only  on  the  subsequent  heirs,  if  they  shall  ^rrra**'* 
ever  succeed.    And,  when  the  entail  does  not  impose  limitations  as  to  oramtxr. 

M6  &  17  Vict.  cap.  94.  >  Juridical  Styles  (4th  Ed.),  i.  226.  et  geq. 

*  The  ahoTe-mentioned  eectioDB  of  the  Acts  of  1848  and  1853  were  repealed  by  the  , 

8th  section  of  the  Entail  Amendment  Act  of  1868,  31  k  32  Vict.  cap.  84.  The 
Aberdeen  Act  was,  by  this  section,  declared  to  be,  from  and  after  the  passing  of  the 
Act  of  1868,  applicable  to  all  entails  whether  dated  before  or  after  Ist  Angust  1848,  but 
if  the  operation  of  the  Aberdeen  Act  is  expressly  excladed  by  the  deed  of  entail,  such 
exclusion  wiU  be  effectaaL 

An  heir  of  entail  succeeding  to  an  estate  may  grant  provisions  under  the  Aberdeen 
Act  without  making  up  a  title  in  his  own  person,  a  personal  right  vesting  in  him  by 
larrivsnoe  in  virtue  of  the  Act  of  1874,  sect.  9 — M'Adam  v,  M'Adam,  15  July 
1879,  6  R.  1256. 

h  The  heir-apparent  may,  with  consent  of  the  heir  in  possession,  grant  provisions 
in  iaYoor  of  his  wife  and  younger  children,  to  be  payable  on  his  death,  to  the  same 
extent  as  would  be  competent  to  the  heir  in  possession  under  the  Aberdeen  Act,  or 
under  the  powers  of  the  entail  Such  provisions  will  be  postponed  to  those  granted  by 
the  hdr  in  possession — Section.  6  of  the  Entail  Act  of  1868.  The  operation  of  this 
lection  may  be  expressly  excluded  by  the  deed  of  entail — Section  8. 

^  An  old  entail  having  been  put  an  end  to  and  a  new  entail  granted  in  its  place 
under  the  4th  section  of  the  Rutherfurd  Act  in  the  year  1861,  it  was  held  that  an 
Aberdeen  Act  bond  of  annuity  which  the  heir  had  granted  to  his  wife,  while  possess- 
ing under  the  old  entail,  and  which  was  revocable  and  testamentary  in  form,  had  been 
in  effect  evacuated  and  cancelled  by  the  operation  of  the  new  entail  of  1861,  as  the 
heir  had  taken  no  step  previously  to  the  execution  of  that  entail  for  having  the  pro- 
vision kept  in  force  as  a  burden  on  the  heirs  under  it,  and  as  his  powers  of  availing 
himself  of  the  Aberdeen  Act  ceased  when  the  old  entail  was  put  an  end  to,  the  Act  not 
being  in  the  circumstances  applicable  to  the  new  entail — Hay  Newton  v.  Hay  Newton, 
18  July  1867,  5  Macph.  1056 ;  affirmed  9  May  1870,  8  Macph.  (H.  L.)  66. 
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the  term  at  which  the  authorified  provisions  are  to  be  payable,  it  i 
competent  to  make  such  an  arrangement^^ 

Provisions  to  wives  or  husbands,  and  children,  may  now  be  grantee 
out  of  money  or  land  held  in  trust  with  a  view  to  the  execution  of  ai 
entail,  in  like  manner  as  could  be  done  out  of  the  land  if  entailed,  anc 
if  subject  to  the  provisions  and  enactments  of  the  Aberdeen  Act.^  But 
this  power  seems  limited  to  money  and  land  placed  under  trust  prior  tc 
1st  August  1848  b 

Provisions  to  younger  children,  when  granted  under  the  Aberdeen 
Act,  or*  otherwise  forming  permanent  burdens  on  the  entailed  estate  oi 
rents  thereof,  may  now  be  charged  on  the  fee  of  the  entailed  estate  by 
bond  and  disposition  in  security,  either  in  favour  of  the  children,  or  of 
any  one  advancing  to  them  the  amount  of  their  provision.'^     Where  the 
right  to  the  provision  has  been  acquired  gratuitously,  or  without  the 
amount  of  the  provision  being  advanced  to  the  original  holder,  this  clause 
does  not  seem  to  apply.    By  the  Act  of  1858,  sect  23,  all  bonds  and 
dispositions  in  security  granted  under  the  Acts  of  1848  and  1853  may 
contain  power  of  sale.     But,  if  the  heir  in  possession  is  a  pupil,  pro- 
visions granted  by  the  prior  heir  cannot  be  charged  on  the  estate  by 
bond  and  disposition  in  security  from  his  tutors  ;^  and,  if  the  provision 
is  granted  under  an  entail  which  declares  the  heirs  bound  to  pay  the 
principal  witiiin  a  certain  limited  space  out  of  the  rents,  the  burden 
cannot  be  transferred  to  the  lands.^ 

The  powers  to  sell  land  for  payment  of  entailer's  debts,  or  for  other 
purposes,  do  not  require  particular  notice.  The  persons  exercising  them 
must  proceed  strictly  as  the  entail  or  Statute  appoints.  But  the  powers 
of  sale  contained  in  Statutes  are  generally  more  extensive  than  those  in 
entails ;  and  as  they  are  available  to  all  heirs  of  entaU,  whether  possess- 
ing under  old  or  new  entails,  it  will  be  found,  except  in  rare  instances, 
more  advisable  to  take  advantage  of  the  Statutes. 

The  principal  of  these  are — 

s  Act  of  1848,  aect  29. 

s  Acts  of  ISiS,  sect  21,  Mid  1853, 
sect.  7. 

*  Mairhead'8  Tntora,  Petitionen,  4 
July  1849,  11  D.  1249. 

'  CampbeU  and  others,  Petitionen,  26 
Jan.  1854,  16  D.  397. 


^  Howden  v.  Porterfield,  17  June 
1834,  12  Sh.  734 ;  affirmed  14  May 
1836,  1  Sh.  &  M<L.  App.  739 ;  Dochess 
Dowager  of  Richmond  v.  Duke  of  (Gordon's 
Triutees,  2  Dec.  1837,  16  Sh.  172.  See 
also  Erskine  v.  Earl  of  Mar,  7  July  1829, 
7  Sh.  844. 


*  In  Special  Case,  Baroness  Gray  and  others  (14  July  1870,  8  Macph.  990),  the 
Conrt  sustained  an  obligation  to  the  above  effect,  but  aUowed  interest  only  from  the 
date  of  the  death  of  the  obligant's  only  son  without  issue,  at  which  time  the  hood 
became  legslly  exigible. 

b  It  has  now  been  extended  jto  all  trusts  of  whatever  date — Section  8  of  the  Entiil 
Act  of  1868.  The  powers  conferred  by  the  6th  section  upon  apparent  heirs  to  grast 
provisions  to  their  wives  and  children  may  be  exercised  with  reference  to  trust 
property — Section  8. 

^  An  heir  of  entail  in  possession  acquiring  right  to  the  provision  by  assignation  from 
the  younger  children  may  grant  the  bond  in  his  own  favour.  There  has  been  no  eimfiiw>, 
as  he  ap])ear8  in  the  distinct  capacities  of  heir  of  entail  and  creditor — Petition,  Robert- 
son, 13  July  1872,  10  Macph.  966. 
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20  Geo.  n.  cap.  60,  authorising  the  sale  or  conveyance  of  entailed  Statutory 
superiorities  to  the  vassals.  powras. 

42  Geo.  HL  cap.  116,  authorising  the  sale  of  lands  for  redemption  of 
the  land  tax. 

59  Geo.  m.  cap.  61,  relative  to  the  building  of  gaols. 

6  &  7  William  iv.  cap.  42,  authorising  sales  for  pajrment  of  entailei^s 
debta* 

8  &  9  Vict  cap.  17,  19,  &  33,— the  'Companies  Clauses,'  'Lands 
Clauses,'  and  'Bailways  Clauses,'  'Consolidation  (Scotland)  Acts,' — 
aalhorising  the  sale  of  entailed  lands  for  public  undertakings  in  Scot- 
land. 

11  k  12  Vict  cap.  36,  the  Entail  Amendment  Act  of  1848,  which 
has  been  already  fully  commented  on. 

16  &  17  Vict.  cap.  94,  the  further  Amendment  Act  of  1853.  By 
this  Act,  sect  10,  parties  previously  empowered  by  special  (private) 
Acts  of  Parliament  to  sell  entailed  lands  are  entitled  to  apply  for 
authority  to  sell  in  the  form  prescribed  by  the  Act  of  1848  ;  and  the 
Court  may  grant  such  authority  without  regard  to  any  forms  of  pro- 
cedure prescribed  by  the  special  Act  or  otherwise.  This  clause  is  of 
ronsiderable  practical  importance;  as  in  private  Acts  (many  of  which  are 
still  in  operation)  the  procedure  with  a  view  to  sale  is  often  cumbrous 
and  expensive,  and  in  some  cases  almost  unworkable.  A  very  slight 
omission  in  observing  the  forms  has  been  found  enough  to  prevent  sales 
agreed  to  under  the  Acts  from  being  approved  by  the  Court  and  carried 
into  effect^ 

The  power  next  in  importance  is  that  of  making  excambious  or  exoambions 
exchanges  of  entailed  lands  for  other  lands  to  be  brought  under  the  entail.  m^J^^om rry 
The  earliest  Act  on  this  subject,'  commonly  called  the  Montgomery  Act,  ^^• 
is  applicable  to  all  old  entails,  but  only  to  such  new  entails  as  expressly 
ileclare  it  to  be  so.     It  stands  in  that  respect  on  the  same  footing  with 
the  Aberdeen  Act  regarding  provisions  to  wives,  husbands  and  younger 
children.^    Under  the  Montgomery  Act,  after  a  short  and  simple'  process 

^  See  on  this  subject,  Hope  v.  Moncreiff,  26  Jan.  1833,  11  Sh.  324 ;  and  MelviUe  and 
Dandai,  Petitionen,  28  Jan.  1854, 16  D.  419.  '  10  Geo.  m.  cap.  51. 


'  Sales  for  payment  of  entailer's  debts,  or  other  debts  a£fecting  or  which  may  be  g^^^i  ^y 
made  to  affect  tiie  fee  of  an  entailed  estate,  may  be  by  private  bargain,  subject  to  the  priyatk 
approval  of  the  Court,  who  may  interpone  their  authority  even  although  the  price  to  barqain. 
be  paid  under  the  agreement  for  sale  is  considerably  above  the  total  amount  of  the 
<iebt,  provided  they  are  satisfied  of  the  advantage  and  benefit  likely  to  accrue  from  the 
ale--Section  9  of  the  Entail  Act  of  1868. 

The  same  section  gives  directions  for  the  application  of  any  surplus  remaining  after 
payment  of  the  debt. 

Debts  which  might  lawfully  be  made  chargeable,  by  adjudication  or  otherwise,  upon  powiR  to 
tbe  fee  of  an  entailed  estate,  may  be  charged  to  the  full  amount  upon  the  fee  and  rents  charob 
of  the  estate,  other  than  the  mansion-house,  offices,  and  policies,  by  bond  and  disposition  bstatb  with 
in  security  granted  by  the  heir  in  possession  under  the  authority  of  the  Court  in  favour  s^^ailbr's 
of  the  persons  in  right  of  the  debts  at  the  date  when  the  bonds  are  granted — Section  ^'^^- 
11  of  the  EntaQ  Act  of  1868. 

h  It  is  now  applicable  to  aU  entails  unless  its  operation  is  expressly  excluded — 
Section  8  of  the  Entail  Act  of  1868. 

VOU  II.  2  A 
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before  the  Sheriff  of  the  county,  excambions  are  authoiiaed  of  any  par 
of  the  entailed  estate  not  exceeding  30  acres  old  Scotch  measure  (equa 
to  about  37]^  imperial  acres)  of  arable  land,  and  100  Scots  acres  (equal  tc 
1 25  imperial  acres)  of  land  incapable  of  cultivation  by  the  plough,  for  an 
equivalent  in  lands  contiguous  to  the  entailed  estate,^  the  value  to  be 
adjusted  by  the  Sheriff  upon  the  report  of  valuators  upon  oath.  The 
contract  must  be  recorded  in  the  Sheriff-Court  Books  within  three 
months  after  execution;  and  being  so  recorded  it  becomes  effectual, 
and  the  lands  given  in  exchange  to  the  entailed  estate  are  declared  to  be 
a  part  thereof,  and  to  be  subject  to  all  the  fetters,  in  the  same  way  as  if 
they  had  been  originally  a  part  of  the  estate.  We  have  one  case  in  which, 
by  separate  transactions  with  the  same  individual,  a  larger  quantity 
of  land  was  exchanged  than  the  quantities  specified  in  the  AcL^  Mr. 
Duff  says  that  contracts  of  excambion  under  this  Act  ought  to  contain 
all  the  conditions  of  the  entail  ;^  but  in  practice  they  do  not,  and  I  am 
not  aware  that  they  have  ever  been  objected  to  on  that  account. 

The  power  of  excambion  has  been  greatly  enlarged  by  several  subse- 
quent Statutes.    The  Act  6  &  7  WilL  rv.  c.  42,  gives  power  to  heirs  under 
completed  entails,  and  who  are  infefb,  to  excamb  a  portion  not  exceeding 
one-fourth  of  the  estate  for  an  equivalent  in  lands  or  other  heritages; —  the 
mansion-house,  garden,  and  some  other  adjuncts  not  to  be  affected.     Two 
estates,  held  under  different  entails,  but  descendible  to  the  same  series 
of  heirs,  are  to  be  regarded  as  one  estate  in  reference  to  this  Act    The 
patronage  of  a  churcif  may  now  be  included  in  an  excambion,  and  given 
away  from  the  entailed  estate.^^  Sundry  notices  of  intended  excambions, 
appointed  by  the  last-mentioned  Act  to  be  given  to  heirs  of  entail,  are 
dispensed  with  by  the  Entail  Amendment  Act,  sects.  36  and  37,  which 
provides  also  that  notices  of  excambions  shall  be  given  only  to  those 
heirs  to  whom  notice  would  have  to  be  given  of  any  intended  disentail. 
And  further,  by  4  &  5  Vict.  cap.  24,  it  is  declared  unnecessary  to  insert 
in  the   contracts  of  excambion  made  under  the  authority  of  the  Act 
of  Will.  IV.  the  destination  or  conditions  of  entail,  provided  these  be 
referred  to  as  contained  in  the  deed  of  entail,  and  that  such  deed  be 
described  by  its  date  and  date  of  recording ;  and  by  this  Act  (of  Victoria) 
the  keeper  of  the  register  is  bound  to  record  the  contracts  of  excambion 
in  the  Register  of  Entcdls  without  an  express  warrant 

By  the  5th  section  of  the  Entail  Amendment  Act,  the  heir  in  posses- 
sion may,  with  the  same  consents  as  in  a  disentail,  and  under  the 
authority  .of  the  Court  of  Session,  excamb  the  whole  estate ;  and  the  heir 
next  in  succession  need  not  be  of  full  age ;  he  may  be  a  minor,  in 


^  M*Keolmie  v.  Graham  and  others,  11 
July  1821,  1  Sh.  116. 
s  DofiTB  Treatise  on  Entails,  p.  74. 


3  Kinnoull,  Petitioner,  16  July  1840, 
2  D.  1458. 


*  The  extent  has  been  increased  to  300  acres,  either  of  arable  land  or  of  hill  groniHi. 
lying  together  in  one  place  or  plot — Section  14  of  Entail  Act  of  1868. 
b  Church  patronage  was  abolished  by  the  Act  37  &  38  Vict  cap.  82. 
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fUch  case  he  will  be  represented  by  a  tutor  or  curator  ad  liUm,^  ^Aumom 
And,  by  the  Act  of  1853/   the  destination  and  conditions  of  entaU^^"^^ 
i^  not  be  inserted  in  the  contract  of  excambion  executed  under  the 
Act  of  1848^  provided  they  be  referred  to  as  set  forth  in  the  original 
tailzie,  and  that  tailzie  is  recorded. 

But  in  proceeding  under  the  Act  of  1848,  even  upon  consents,  the 
CoQit  hold  themselves  bound  to  see  that  a  fair  equivalent  is  given  to  the 
entailed  estate  for  the  lands  taken  from  it.  They  hold  that  the  teim 
'ex(»mbion '  implies  this ;  and  apparently  the  value  of  growing  timber, 
bouses,  and  minerals,  situated  on  the  lands  to  be  added  to  the  entail, 
win  not  be  taken  into  account  as  part  of  the  consideration  for  the  lands 
to  be  disentailed  by  the  excambion ;  because  these  are  all  perishable 
snbj^^,  and  not  proper  equivalents  for  land.' 

I  now  notice  the  Acts  containing  power  to  grant  feus  and  long  leases.  Powbr  to 

The  Act  3  &  4  Vict.  cap.  48  gives  power  to  heirs  of  entail  to  grant  ^^kq 
01  dispone  in  feu,  or  to  lease,  portions  of  land  as  the  sites  of  places  of  ^''^"°- 
pubKc  Christian  worship,  or  for  schools,  burying-grounds,  and  play-  Fob  chubchm, 
gionnds,  and  for  dwelling-houses  and  gardens  for  the  ministers  and  school-  ' 

masters.  The  feu-duty  may  or  may  not  be  equal  to  the  value  of  the 
ground ;  but  grassums  and  fines  are  excluded.  The  extent  for  a  place  of 
woiship  is  not  to  exceed  a  quarter  of  an  acre ;  for  a  burying-ground,  one 
acre ;  dwelling-house,  one-eighth  of  an  acre ;  school-house  and  play- 
ground, one  acre ;  and  garden,  half  an  acre.  The  grant  proceeds  on 
application  to  the  Sheriff  of  the  county  for  power ;  and  the  Sheriff  can 
decide  on  it  with  consent  of  the  next  heir,  or  without  his  consent,  on 
notice  in  terms  of  the  Act. 

The  Act  of  1848  authorises  the  feuing  or  leasing,  in  like  manner  as  Fbuiko  and 
the  disentail,  of  the  whole  or  any  part  of  the  estate  ;  and,  by  sect.  24,  buthbrpubd 
anthorises  the  heir  in  possession  to  grant  feus  or  long  leases,  under  the  ^^' 
authority  of  the  Court,  of  any  pwt  of  the  estate  (excepting  the  mansion- 
house  with  its  offices  and  policies),  for  the  highest  feu-duty  or  rent  that 
can  be  got ;  such  feus  or  long  leases  not  exceeding  one-eighth  part  in 
value  of  the  estate  for  the  time,  and  no  grassum  or  fine  being  taken. 
The  powers  here  conferred  have  been  extended  by  the  Act  of  1853, 
sect  6,  to  this  effect,  that  power  can  now  be  obtained,  under  an  original 
petition,  to  grant  feus  or  long  leases  in  a  general  form,  to  be  approved  of 
ty  the  Court,  who  will  fix  minimum  rates  of  feu-duty  or  rent  to  be 
obtained ;  and  the  form  of  deed,  and  rate  of  feu-duty  or  rent,  can  be 
altered  by  the  Court  from  time  to  time,  on  application  for  that  purpose, 
but  without  a  new  petition. 

When  an  heir  of  entail  was,  by  a  clause  in  his  entail,  specially 

U6  &  17  Vict  cap.  94,  sect.  11. 

'  Dake  of  HamUton,  Petitioner,  12  June  1858,  20  D.  1134. 


^  The  5th  aection  applied  only  to  old  entails,  but  its  provisions  were  extended  from 
ud  ifter  the  passing  of  the  Entail  Act  of  1868  to  new  entails— Section  18  of  the  Act 
o<  1868. 
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empowered  to  grant  small  feus  of  any  part  of  the  estate,  not  encroaching 
on  the  manor-place,  etc., — no  feu  exceeding  one-eighth  part  of  an  acre^ — ^it 
was  found  that  he  could  competently  convey  to  the  same  individual, 
directly  or  indirectly,  more  feus  than  one,  but  not  in  slump, — only  as 
separate  feus,  none  of  which  exceeded  the  limited  extent^ 

The  Montgomery  Act  (applicable  to  new  entails  only  if  expressly 
declared  therein  to  be  so)^  gives  power  to  grant  improving  leases  and 
building  leases  ;  the  former  for  fourteen  years  and  a  lifetime,  or  for  the 
lives  of  two  persons  in  being  at  the  date  of  the  lease,  and  the  life  of  the 
survivor,  or  for  a  period  not  exceeding  thirty-one  years.  The  building- 
leases  may  be  for  any  period  not  exceeding  ninety-nine  years ;  but  no 
person  is  to  hold  more  than  five  acres,  directly  or  indirectly ;  and  the 
Act  declares,  and  the  lease  is  to  declare,  that  the  lease  shall  be  void  if 
within  ten  years  from  its  date  one  dwelling-house,  not  under  the  value 
of  £10  for  every  half-acre  of  ground  leased,  shall  not  be  built  ;b  the 
dwelling-house  or  houses  to  be  kept  in  good  repair ;  and  the  lease  is 
declared  void  whenever  there  shall  be  a  less  number  kept  in  repair. 
The  mansion-house  and  its  adjuncts  are  excepted  from  the  powers  of 
this  Act ;  and  no  lease  is  to  be  granted  for  building  villages  or  houses 
within  three  hundred  yards  of  the  manor-place ;  nor  is  the  rent  to  be 
less  than  the  last  rent ;  no  grassum  is  to  be  paid ;  nor  is  the  lease  to  be 
dated  upwards  of  one  year  before  the  termination  of  an  existing  lease 
granted  for  a  time  certain. 

.  The  clause  prohibiting  a  grassum  or  other  benefit  extends  to  every 
benefit  of  a  kind  different  from  the  rent.^  But  the  benefit  must  be  clear. 
Thus,  in  a  question  with  a  party  not  the  former  tenant,  the  term  '  last 
lease '  is  strictly  interpreted  ;  and  it  is  irrelevant  to  allege  that  a  prior 
lease,  of  which  that  before  the  Court  was  a  renewal,  had  been  granted 
partly  in  consideration  of  a  grassum.^ 

The  Act  6  &  7  Will.  rv.  cap.  42  has  relation  to  leases  of  a  proper 
agricultural  kind,  and  of  mines  and  minerals.  There  are  some  old 
entails  which  prohibit  the  granting  of  ordinary  agricultural  leases  for 
more  than  fourteen  years,  or  provide  that,  in  certain  cases,  leases  shall 
be  let  by  public  roup  only ;  and  the  Act  gives  power  to  let,  in  any  case, 
by  public  roup  or  private  bargain,  for  any  term  not  exceeding  twenty-one 
years,  for  the  fair  rent  at  the  time,  and  to  grant  tacks  of  mines  and 
minerals  for  any  period  not  exceeding  thirty-one  years.  But  no  grassum 
is  to  be  taken ;  nor  are  the  home-farm,  mansion-house,  and  adjuncts  to 

^  Aberoom  v.  Mamocb,  26  Jan.  1816,  '  Bncoleuch  v.  Ewart'i  Bepreaentative, 

F.  C.  24  Nov.  1827,  6  Sh.  128. 

>  Mure  v.  Mure,  22  Dec.  1808,  F.  C. 


^  Made  applicable  to  all  entails  by  the  8th  section  of  the  Entail  Act  of  1868. 

b  This  is  not  an  irritancy  that  can  be  purged.  If  the  requirements  of  the  statute 
are  not  complied  with,  the  lease  becomes,  at  the  end  of  ten  years,  void  and  ntUl — ^MiUer 
V.  Carrick,  29  March  1867,  6  Macph.  715;  affirmed  15  June  1868,  6  Macph. 
(U.  L.)  101.  A  similar  decision  was  pronounced  as  to  a  feu-right  under  the  Act  of  I86S 
—Stewart  v.  Burn  Murdoch,  27  January  1882,  19  Scot.  L.  R.  366. 
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l«  let  for  more  than  the  lessor's  lifetima     This  Act  now  applies  to  statutory 
imrecorded  as  well  as  to  recorded  entails.^*  powers^ 

We  have  now  to  consider  the  powers  given  by  the  Acts  to  burden  Powbb  to 

BURDEN. 

entailed  estates  with  debts  or  incnmbrances. 

The  Montgomery  Act  authorises  heirs  of  entail,  who  expend  money  Montoomebt 

^  •'  '  r  "^     APT  IMPROVE- 

in  improvements  of  the  estate  by  enclosing,  planting,  draining,  and  iS4? 
meeting  fisom-houses,  and  offices,  or  outbuildings  for  the  same,  and 
in  building  or  repairing  or  adding  to  a  mansion-house  or  offices,  to 
become  creditors  of  the  succeeding  heirs  of  entail  for  three-fourths  of 
tkdr  expenditure ;  the  amount  of  the  claim  not  exceeding  in  the  case  of 
ordinary  improvements  four  years'  free  rent,  and  in  the  case  of  the  man- 
sion-house two  years'  free  rent,  of  the  estate.  The  Act  prescribes  a  great 
variety  of  formalities  which  have  to  be  observed  in  order  to  sanction  the 
claim,  which  is  never  to  be  the  ground  of  an  adjudication  against  the  fee  of 
the  estate,  and  is  to  be  extinguished  when  it  falls  to  the  heir  in  possession* 
It  y&y  moreover,  inapplicable  to  estates  held  under  unrecorded  entails.^  A 
case,  raising  the  question  whether  the  Act  was  applicable  to  an  entail  with 
imperfect  irritant  and  resolutive  clauses,  the  estate  contained  in  which 
had  been  sold  by  the  heir  on  whom  the  claim  was  made,  was  lately 
before  the  Court,  but  has  been  compromised ;  and  that  point  is  not  settled. 

The  improvements  must  be  of  a  permanent  character, — not  merely  allowed  : 
such  as  are  required  for  keeping  up  and  leaving  a  subject  in  as  good 
condition  as  when  the  heir  succeeded.^  A  family  monument  or  mauso- 
leum, in  the  case  of  a  large  estate,  is  within  the  Statute/  And,  by  the 
Act  of  1848,  private  roads  are  declared  to  be  on  the  footing  of  improve- 
ments under  the  Montgomery  Act.h  An  embankment  to  secure  an  outfall 
for  diainage  is  an  accessory  of  draining,  and  so  chargeable.^  The  cost 
of  the  following  items  has  also  been  allowed,  viz  : — a  bridge  to  connect 
the  mansion-house  with  the  garden ;  a  pond  and  loch  connected  with 
draining;*  introducing  water  into  the  mansion-house,  erecting  a 
ported 8  lodge,  and  gates,  filling  up  an  exhausted  quarry,  and  executing 
works  to  prevent  the  recurrence  of  a  land-slip  :^  expenditure  on  private 
roads  ;^  and  the  erection  of  a  dog-kennel.* 

On  the  other  hand,  the  cost  of  the  following  items,  as  not  being  of 

M  ft  2  Vict.  cap.  70.  ^  See  Duff  on  EntaUs,  p.  66,  and  Menzies, 

^  Paget  V.   Earl  of  GaUoway,  24  Feb.  p.    749 ;  Porterfield,  Petitioner,  24  Feb. 

1837,  15  Sb.    667  ;   Lord  Macdonald  v.  1853,  15  D.  428. 

^(aodould,  26  May  1840,  2  D.  889.  '  Muirhead,     Petitioner,      10     Marcb 

^Fmer  v.  Lord  Lovat^  16  Dec.  1841,  1853, 15  D.  517. 

*I>.266.  8  Ramsay,   Petitioner,   21    Nov.    1854, 

^Fnuerv.  Lord  Lovat,  27  Feb.  1840,  17  D.  74. 

^I)e84.  i^MarqniB   of    Huntly,   Petitioner,    12 

<BaflUe,Petitioner,  17 July  1850,13 D.42.  June  1857,  19  D.  818. 

^  Under  tbe  Entail  Act  of  1868  tbe   Sherifif  may,  subject  to  certain  conditions,  Fbus  and 
aothoriie  letting  on  building  leases  for  99  years,  or  the  granting  of  fens  of  any  part  of  the  ufASBs  undkii 
QitiOed  estate,  under  certain  exceptions — See  sections  3,  4,  and  5  of  the  Act  of  1868.    ^^^  ^<^' 

b  Xhe  Act  has  also  been  extended  to  the  erection  of  labourers'  cottages — 23  &  24 
vici.  cap.  95,  section  1,  and  the  Entail  Act  of  1868,  section  12. 
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the  statutory  character,  has  been  disallowed,  viz.,  an  engine  to  work 
minerals,  that  being  a  facility  to  exhaust  the  substance  of  the  estate  ;^ 
furnishing  a  mill  with  mill-stones,  these  being  moveable  and  perish- 
able ;'  a  tile  work,  claimed  as  part  of  the  expense  of  draining ;  ^ 
trenching  previous  to  draining;^  building  a  thirlage-mill;^  shooting- 
lodges  ;^  repairs  on  an  inn,  a  new  smithy,  shed  for  game,  dog's  conch, 
repairing  house  at  a  saw-mill,  a  smith's  house,  embankments,  the  road 
to  a  tile-work,  and  erecting  a  tile-work;'^  building  a  racket-court;® 
and  gamekeepers'  houses  on  a  distant  part  of  a  deer  forest^  In  a  case 
where  there  wei'e  two  estates  at  a  great  distance  from  each  other,  it  was 
??1?5- !?!?™  found  comi)etent  to  claim  for  the  erection  of  a  mansion-house  on  one 
ALLowia         of  them,  though  there  was  already  a  house  on  the  other;  and  it  was 

held  that  the  claim  was  to  be  calculated  with  reference  to  the  rental  o( 
both  ;^^  and  though  there  are  two  entails,  granted  by  different  parties, 
yet  if  the  estates  are  interspersed,  and  the  destinations  and  conditions 
in  both  deeds  are  the  same,  the  rental  of  both  is  to  be  taken  into 
account  in  fixing  the  amount  of  the  claim  for  building  the  mansion- 
house  on  one  of  them.^^ 

Before  commencing  the  improvements,  the  Montgomery  Act  requires 
that  notice  thereof  be  given,  by  the  heir  about  to  expend,  to  the  next  heir 
of  entail  of  full  age  and  resident  in  Great  Britain ;  and  that  accounts  of 
the  expenditure  shall  be  signed  and  recorded  in  the  Sheriff-Court  Books, 
along  with  the  vouchers,  annually  within  four  months  after  each  term 
of  Martinmas.     The  notice  must  be  accurate,  and  must  be  given  three 
months  before  the  expenditure  i3  begun.^'     Intimation  to  the  wrong 
party,  though  hondjide  believed  to  be  the  right  one,  was  rejected."    But 
a  notice  to  the  right  party,  that  the  proprietor  in  possession  intended  to 
enclose,  plant,  and  drain  certain  lands  for  their  improvement,  was  found 
sufficients^     A  notice  duly  made,  under  which  improvements  proceed 
iminterruptedly,  although  for  a  series  of  years,  need  not  be  renewed ;  nor 
does  a  notice  fall  by  the  death  of  the  party  to  whom  it  is  given,  if  the 
improvements,  notwithstanding  an  interval  of  about  two  years,  have  not 
been  abandoned ;  but  the  notice  must  be  timeously  followed  up ;  and 
thus  a  notice  given  several  years  prior  to  the  execution  of  the  improve- 
ments was  held  to  have  expired.  ^^ 


NoncBTo 

NKXT  HUB. 


^  Earl  of  Glasgow,  Petitioner,  27  Nov. 
1850,  13  D.  187. 

s  Moirhead's  case. 

'  Marqois  of  Ailsa,  Petitioner,  21  Jan. 
1853,  15  D.  308. 

^  Ramsav's  case. 

« Meeming,  Petitioner,  17  Feb.  1855. 
17  D.  451. 

^  Duke  of   Athole,  Petitioner,  3  Joly 

1855,  17  D.  1015. 

'  Dnke  of  Athole,  Petitioner,  4  March 

1856,  18  D.  730. 

<  Earl  of  Eglinton,  Petitioner.  31  Jan. 

1857,  19  D.  346. 

'  Marquis  of  Huntly's  case. 


^®  Stirling  v.  Dalrymple,  i^fira, 

1^  M'Donald  v.  Lockhart,  15  Dea  1835, 
14  Sh.  150. 

^  EUiot  V.  Elliot,  22  Jan.  1793,  M. 
15,622. 

^  Finlayson  v.  Monro,  12  Dec.  1821, 

I  Sh.  208 ;  Thomson  v.  Mowat  and  ofchen, 

II  Dec.  1824,  3  Sh.  385. 

i«  GampbeU  v.  Donglas,  15  May  1822, 

1  Sh.  409.     See  also  Elliot's  case. 

u  Fraser  v.  Fraser,  2  Dec.  1835, 14  Sh. 
89 ;  Williamson  v.  Ewart,  18  Feb.  1841, 
3  D.  570 ;  Torrance  v,  Craofuird,  1  Dec 
1820,  F.  C. ;  as  reversed  26  May  1826, 

2  WiL  &  Sh.  App.  429. 
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The  acconnt  lodged  with  the  Sheriff-clerk  must  state  the  paiticalars,  Movtoombbt 
ind  not  merely  the  amount,  of  the  expenditure  ;^  but  it  has  been  held  m^^.^^^'^ 
sofficient  specification  to  give  the  names  of  the  tradesmen,  and  the  general  j^^^^i^of 
description  of  the  work,  such  as  mason  or  wright  work.^     The  account  upbitditubi. 
must  be   subscribed  prior  to  its  registration/  by  the  party,  or  his 
factor  or  commissioner.     The  subscription  of  his  law-agent,  not  being 
the  disburser,  is  not  sufficient.  ^    The  account  must  be  recorded  strictly 
within  the  statutory  period,  and  if  a  week  too  late  the  delay  will  be 
fatal  to  the  claim.  ^     It  must  be  lodged  within  the  statutory  period 
annually  during  the  progress  of  the  work,  and  not  merely  after  its  com- 
pletion, or  when  the  expense  comes  actually  to  be  paid.^     Where  the 
principal  account  of  expenditure  has  been  lost,  an  extract  of  the  account 
and  Touchers  from  the  Sheriff-Court  Books  is  not  evidence  in  an  action 
in  the  Court  of  Session;  and  a  proving  of  the  tenor  is  necessary.^    The 
tradesmen's  receipts  are  the  proper  evidence  of  the  amount  expended ;  vouchbrs. 
and  those  of  intermediate  persons,  such  as  tenants  employed  or  autho- 
rised to  conduct  the  operations,  have  been  rejected.'     But  an  affidavit 
by  the  workmen,  employed  to  superintend  the  manufacture  and  applica- 
tion of  materials,  was  sustained  as  the  proper  evidence  of  the  quantity 
and  value  of  wood  belonging  to  the  improver,  and  used  in  the  work  ;* 
and  days'  wages  paid  to  labourers  were  allowed  without  vouchers.^® 
The  vouchers,  in  like  manner  with  the  accounts,  must   be   recorded 
strictly  within  the  statutory  period." 

The  action  competent  to  the  improver  is  a  proper  action  of  declarator  dkru  of 
for  ascertaining  the  amount  due ;  and  the  decree,  though  in  absence,  if  ^■°^*^'^*- 
regular  in  itself,  cannot  be  opened  up  after  the  statutory  limitation  has 
expired,  unless  on  the  ground  of  falsehood  or  fraud.  ^' 

When  the  heir-disbjirser  lays  out  such  a  sum  as  exhausts  his  right 
to  charge  succeeding  heirs,  and  assigns  his  claim,  the  assignee  is  pre- 
ferable, as  against  the  succeeding  heirs  of  entail,  to  the  assignee  of 
subsequent  outlay,  which  can  constitute  no  claim, — ^the  powers  of  the 


^  Tomnoe's  case. 

*  Moriflon  V,  Earl  of  Kintore,  30  Juno 
1847,  9  D.  1394. 

'  Oampbell  v.  Bonglas,  tupra, 

^  Fraaer  «.  Fraser,  2  Dea  1835,  14  SK 
89 ;  FraMT  v.  Lord  Lovat,  27  Feb.  1840, 
2  D.  648.  In  the  case  of  the  Breadal- 
baneTnutees  v.  Campbell,  6  June  1866, 
4  Maq>h.  790 ;  affirmed  12  March  1868, 
6  MacpK  (H.  L.)  43,  an  entail  proprietor 
hiTing  died  three  days  before  Martinmas, 
tile  ■absciiption  of  his  execntors  to  the 
accoimt  of  sums  expended  by  him  daring 
the  preceding  year  was  found  sufficient. 

^  Campbell  v,  Douglas,  tiuprck. 


'Marquis  of  Abercom  v.  Hamilton, 
11  July  1840,  2  D.  1382. 

'  Fraser  v.  Lord  Lovat,  27  Feb.  1840, 
2  D.  684. 

>  Stirling  v.  Dalrymple,  14  Dec.  1814, 
F.  C. ;  Torrance's  case ;  Williamson  «. 
Ewart,  18  Feb.  1841,  3  D.  570. 

'  Fraser  v.  Lord  Lovat,  tupra  (1840). 

^0  Marquis  of  Huntly,  Petitioner,  12 
June  1857,  19  D.  818. 

^^  Campbell  v,  Douglas,  swpra. 

^  Lord  Macdonald  v,  Maodonald,  etc., 
17  Feb.  1831,  9  Sh.  460 ;  Lindsay  v. 
Anstruther,  30  May  1834,  12  Sh.  657  ; 
Macpherson  v.  Tytler,  14  May  1839,  1 
D.  718.* 


*  See  also  Breadalbane's  Trustees  v.  Campbell,  supra,  and  Breadalbane  v,  Breadal- 
bine's  Trustees,  26  May  1868,  6  Macph.  807. 
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heir-disburser  having  been  exhausted  by  the  outlay  first  assigned.     The 
second  assignation  in  such  case  carries  nothing.^ 

The  provisions  of  the  Montgomery  Act  were  so  difficult  of  obseTvance 
as  to  render  its  powers  comparatively  unavailing ;  and,  by  the  Entail 
Amendment  Act  of  1848,  power  was  given  to  heirs  of  entail  who  had 
executed  improvements  under  the  Montgomery  Act  prior  to  the  passin|[r 
of  the  Act  of  1848,  and  obtained  decree,  to  burden  the  rents  of  the 
estate,  under  the  authority  of  the  Court  of  Session,  with  an  annual  rent 
charge,  not  exceeding  l^al  interest  (then  five  per  cent)  on  three- 
fourUis  of  the  amount  expended  and  ascertained  by  the  decree, 
payable  during  the  life  of  the  improver,  and  not  exceeding  £7,  3s. 
per  cent  on  such  three-fourth  parts  for  twenty-five  years  after  his 
deatL^  And  the  executor  or  assignee  of  an  heir  who  has  executed 
improvements,  prior  to  the  passing  of  the  Entail  Amendment  Act,  and 
obtained  decree,  is  entitled,  but  not  bound,  to  require  bond  of  annual 
rent  from  the  succeeding  heir  of  entail  for  such  amount  as  his  author 
could  have  granted.** 

As  regards  future  improvements,  i,e,  improvements  executed  sub- 
sequent to  the  passing  of  the  Act  of  1848,  the  same  powers  are  given 
when  these  are  constituted  by  decree,  except  that  the  annual  rent  of 
£7,  2s.  yearly  is  to  go  on  for  twenty-five  years  from  the  date  of  the 
decree,  and  ia  payable  on  every  £100  of  the  whole  of  the  mms  expended 
on  improvementa* 

It  often  happened  that  expenditure  in  improvements  was  irrecover- 
able under  the  Montgomery  Act  because  of  non-observance  of  the  statu- 
tory forms ;  and  the  Act  of  1848  places  parties,  as  to  such  expenditure 
when  duly  instructed  and  vouched,  on  the  same  footing  as  to  the  bond 
of  annual  rent  as  if  the  forms  of  the  Act  had  been  observed.^  But  in 
that  case  the  executors  or  assignees  appear  to  have  no  right  or  claim  to 
require  a  bond  of  annual  rent  after  the  improver's  death ;  and  the 
benefit  of  the  enactment  as  to  informal  improvements  appears  to 
be  lost  in  case  it  is  not  made  available  during  the  improver^s  life- 
time, b 

In  all  cases  where  bonds  of  annual  rent  can  be  granted,  it  is  optional 
to  the  parties  respectively  to  grant  or  require  bond  and  disposition  in 


1  Gocbrane  v,  Coobrane,  30  June  1836, 
14  Sh.  1040. 
>  Act  of  1848,  sect  13. 
3  Ibid.  sect.  15. 


«  Act  of  1848,  sect  14. 

&  Act  of  1848,  sect  16,  and  Entail  Act 
of  1868,  sect.  18. 


^  Where  the  executors  of  a  deceased  heir  require  the  succeeding  heir  to  gnot 
bond  of  annual  rent  under  the  15th  section  of  the  Act  of  1848,  the  heir  has  no  option 
but  to  grant  it — Kasmyth's  Executors  v.  Nasmyth,  30  June  1877,  4  R.  973. 

b  If  the  improver  held  under  an  entail  dated  prior  to  1st  August  1848,  the  Boms 
expended  by  him  on  such  improvements  will,  in  case  of  his  not  having  chaiged  his 
estate  with  the  amount  in  his  lifetime,  be  available  to  a  legatee,  disponee,  or  assignee, 
to  whom  he  may  have  expressly  bequeathed,  conveyed,  or  assigned  them,  provided  hii 
death  took  place  after  the  passing  of  the  Act  of  1875 — Section  11  of  the  Entail  Act 
of  1875,  38  k  39  Vict.  cap.  61. 
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security  for  capital  sums  ;  the  amount  thereof  being  two-thirds  of  the  Momtoombbt 
sam  on  which  the  annual  rent  would  be  calculated, — ^that  is,  two-thirds  i^Ji^"*'^' 
of  three-fourths  (exactly  one -half)  of  the  amount  of  expenditure,  or  two-  p^op^^^^  ok 
thirds  of  the  whole,  as  the  case  may  be.     Such  bond  and  disposition  in  bxpknditubb 

If  AT  BR 

security  may  be  in  like  form  as  other  bonds  under  the  Statute ;  as  to  all  chabobd  bt 
of  which  the  heir  in  possession  for  the  time  is  to  keep  down  the  interests  JJ^^J^n  m 
during  his  possession ;  and  in  the  cases  of  bonds  and  dispositions  in  bbcuritt. 
security  on  account  of  improvements,  and  bonds  of  provision  to  children 
charged  on  the  fee  of  the  estate,  the  creditors'  claim  on  the  estate  is 
limited  to  the  principal  sum  and  two  years'  interest,  and  corresponding 
penalties.^     The  Act  of  1848'  authorises  the  heir  in  possession,  though 
not  infeft,  to  perform  any  act  permitted  by  the  Statute  to  be  done.    But 
that  clause  does  not  operate  the  suspension  of  the  ordinary  rules  of  law 
as  to  the  necessity  for  infeftment  (or  now  equivalent  registration)  ;  nor 
does  it  render  valid  any  bond  and  disposition  in  security,  or  other  deed, 
the  granter  of  which  requires  infeftment  or  registration.^ 

The  powers  of  that  Act  in  reference  to  charging  provisions  to  children 
on  entailed  estates  have  already  been  referred  to.  And  the  Act  autho- 
rises the  charging  of  estates  with  debt,  without  limit  as  to  amount  or 
description,  with  or  without  consents,  as  in  the  case  of  disentails. 

The  only  other  power  of  burdening  which  it  seems  necessary  to  pubuo  roads. 
notice,  is  that  conferred  by  the  Act  4  Geo.  iv.  cap.  49,  which  enables 

1  Act  of  1848,  sect.  22.  >  Sect  42. 


^  By  the  Act  of  1875  an  heir  of  entail,  possessing  under  an  entail  dated  prior  to  Power  of 
Itt  Angost  1848,  may,  under  the  authority  of  the  Court,  borrow  money  to  defray  the  BORROwnvo  for 
ooit  of  improvements  on  the  estate,  whether  they  have  already  been  executed  by  him  improvemknts 
'  or  are  in  the  course  of  execution,  or  are  merely  contemplated  by  him  at  the  date  of  ^^^^J^^  ^* 
the  application  ;'  and  the  sum  authorised  to  be  borrowed  may  be  charged  on  the  estate,  ^g^g 
other  than  the  mansion-house,  offices,  and  policies,  by  bond  of  annual-rent.     The 
annual-rent  wiU  be  at  a  rate  not  exceeding  £7,  28.  for  erery  £100  authorised  to  be 
borrowed,  and  wiU  be  payable  for  25  years  from  and  after  the  date  of  the  authority  of 
the  Court,  or,  where  the  money  has  been  consigned  as  directed  by  the  Act  to  meet  the 
cost  of  contemplated  improvements,  from  and  after  the  expiry  of  two  years  from  the 
date  of  consignation.     The  powers  conferred  by  the  Act  are  not  available  for  improve- 
ments  which  have  been  executed  more  than  20  years  before  the  date  of  the  application 
to  the  Court — Sections  7  ft  8  of  the  Act  of  1875. 

In  Ueu  of  the  bond  of  annual-rent,  and  where  the  improvements  have  been  executed 
before  the  date  of  the  application,  the  heir  may,  in  his  option,  charge  the  estate  by 
bond  and  disposition  in  security  for  two-thirds  of  the  sum  on  which  the  amount  of  the    , 
bond  of  annual-rent,  if  granted,  would  be  calculated — Section  8. 

The  interpretation  clause  of  the  Act  specifies  what  operations  shaU  be  included 
under  the  term  '  improvements  ;'  and  section  7  contains  directions  as  to  the  conditions 
on  which  the  Court  shaU  grant  the  authority,  and  as  to  the  consignation  in  bank  of  the 
Boms  borrowed  to  defray  ^e  cost  of  contemplated  improvements,  and  their  subsequent 
application.  The  above  sections  (7,  8,  and  11)  of  the  Act  of  1875  are  extended  to  new 
entaili,  in  r^ard  to  improvements  executed  after  the  date  of  the  application  to  the 
Court— Entail  Amendment  Act  of  1878,  41  Vict.  cap.  28,  sect  3. 

By  sects.  1  and  2  of  the  Act  of  1878  obligations  or  agreements  for  improvements 
of  the  description  contained  in  sect.  3  of  the  Act  of  1875  devolve  on  the  heirs  succeed- 
ing to  the  estate,  to  the  relief  of  the  executor,  unless  otherwise  directed  by  the 
improver. 


1072 


LECTURES  ON  GONVETANCINQ.    [be.  iv.  tit.  iv 


RUTHBBFUBD 
ACT  KOT  TO  BK 
DBITBATBD  BT 
TBU8T8  : 


Nob  BT  LIFB 
BBNTB, 


the  heir  in  possession  to  burden  the  estate  to  the  extent  of  a  year's  rent 
for  the  expense  of  making  public  roads.^ 

A  few  incidental  points  connected  with  the  subject  of  entails  still 
require  attention,  and  some  of  these  are  very  important. 

The  Act  of  1848  is  not  to  be  defeated  by  indirect  methods.      The 
endurance  of  trust-rights  is  limited,  so  that  a  beneficiaiy  of  foil  age, 
bom  after  the  date  of  the  deed,  shall  be  deemed  the  fee-simple  proprietor 
of  the  trust-estate,  and  may,  on  application  to  the  Court,  obtaiu  an  act 
and  decree  to  that  efiect,  which,  when  recorded  in  the  appropriate 
register  of  sasines,  will  operate  as  a  disposition  and  infeftment  in  favonr 
of  himself  and  his  heirs  and  assignees.    Liferent  rights,  in  like  manner, 
are  to  be  granted  only  to  parties  in  life  at  the  date  of  the  grant ;  and 
any  party  bom  after  that  period,  on  whom  a  liferent  only  is  conferred, 
shall  be  deemed,  when  of  full  age,  the  fee-simple  proprietor,  as  in  the  case 
of  a  trust, — the  rights  of  the  superior  and  third  parties  being  reserved.^ 
Nob  BT  LBASBs.  Leases,  whether  direct  or  to  trustees,  are  declared  ineffectual  to  limit  the 
right  of  a  party  of  full  age  who  was  bom  after  the  date  of  the  deed,  or 
to  restrict  or  abridge  his  possession  or  enjoyment  of  the  subject  in 
favour  of  any  future  heir, — the  right  of  the  proprietor  to  enforce  hand 
fide  stipulations  in  his  favour  being  saved. 

And,  by  sect.  41,  the  Act  39  and  40  George  IIL  cap.  98,  commonly 
called  the  Thellusson  Act,  is  extended  to  Scotland  as  respects  heritable 
property.  It  was,  from  the  first,  applicable  to  moveable  property  in 
Scotlcmd.  It  annuls  every  direction  by  will  or  other  deed  to  accumu- 
late annual  proceeds  of  property  for  a  longer  time  than  twenty-one 
years  after  the  testator's  death,  or  during  the  minority  or  respective 
minorities  of  a  person  or  persons  living  at  the  time  of  the  testator's 
death.  The  form  in  which  the  Thellusson  Act  is  made  applicable 
to  heritable  property  in  Scotland  is  by  the  repeal  of  an  exception 
contained  in  the  Act  as  to  such  property.  But  the  repeal  is  held  not  to 
have  a  retrospective  effect ;  and  deeds  which  came  into  operation  before 
the  passing  of  the  Act  of  1848  are  not  affected  by  the  repeal^ 

I  have  also  to  mention  that  the  destination  to  the  heirs  of  entail  may 
either  be  incorporated  in  the  principal  deed  or  contained  in  a  separate 
deed  of  nomination  of  heirs.  When  a  separate  deed  is  to  be  employed 
it  is  usual  to  make  the  destination  in  the  principal  deed  in  favour  of  one 
or  more  branches,  and  then  to  such  other  heirs  as  shall  be  named  by  the 
entailer  in  any  separate  relative  deed,  executed  or  to  be  executed  by 
him.    In  such  cases  the  deed  of  nomination,  when  duly  executed,  is  of 

^  Keith's  TruBtees  v.  Keith  and  others,  17  July  1857,  19  D.  1040. 
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AOT. 


Dbbdof 
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^  Debts  which  might  lawfaUy  be  made  chargeable,  by  adjudication  or  oiherwiae, 
upon  the  fee  of  an  entailed  estate,  may  be  charged  upon  the  estate  by  bond  and  dis- 
position in  security  under  the  authority  of  the  Court. — See  mpra^  p.  1063,  note  \  last 
paragraph. 

b  These  proyisions  as  to  liferents  have  been  extended  to  moveable  and  perBOoal 
estate  in  Scotland  by  the  17th  section  of  the  Entail  Act  of  186S. 
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^nal  effect  as  if  its  contents  were  incorporated  in  the  principal  entail ; 
and  though  it  is  not  noticed  or  referred  to  in  the  feudalising  titles,  and 
the  estate  is  possessed  for  forty  years  on  such  titles,  prescription  cannot 
be  pleaded  against  it  Prescription  does  not  begin  to  run  until  there  is 
adyerse  possession.^ 

And,  if  the  entail  reserves  power  to  alter  the  destination,  or  is  Dbkd  of 
granted  subject  to  a  general  power  of  alteration,  or  is  undelivered  and  ok  bntail.' 
so  subject  to  such  power,  a  deed  of  alteration  duly  executed  will  receive 
effect,  and  the  heirs  thereby  called  will  succeed  in  their  order,  in 
preference  to  heirs  called  by  the  principal  entail,  and  whose  right  is 
postponed  by  the  deed  of  alteration.^  But  the  deed  of  alteration  ought 
to  be  noticed  and  embodied  in  the  feudalising  titles ;  as  the  defence 
against  prescription  in  such  a  case  is  by  no  means  so  clear  as  in  that  of 
the  destination  to  heirs  to  be  named.^ 

It  is  usual,  and  very  desirable,  to  have  the  contents  of  such  deeds 
embodied  in  the  investitures;  and  by  the  Titles  Act  of  1868,  sect.  36,^ 
they  may  be  recorded  in  the  Begister  of  Sasines  along  with  the  principal 
deed  to  which  they  bear  reference,  as  being,  for  the  purposes  of  that  Act, 
parts  of  the  principal  deed.  In  such  cases  the  warrant  of  registration 
on  the  principal  deed  ought  to  refer  to  the  deed  of  nomination,  and  the 
latter  deed  should  have  a  relative  docquet  for  the  sake  of  identification.  . 
The  deed  of  nomination  should  also  be  recorded  in  the  Begister  of  Entails 
along  with  the  deed  of  entail^ 

In  framing  deeds  of  entail,  it  is  of  great  importance  that  the  same  Gknkral  rulw 
words  be  uniformly  employed  to  express  the  same  thing.  The  heirs  ^^^^  ^^ 
should  not  at  times  be  called  'heirs  of  taillie,'  at  times  '  heirs  of  taillie 
and  provision,'  at  times  '  heirs  substitutes  and  successors,'  and  at  other 
times '  heirs  and  successors ;'  nor  should  the  estate  which  is  conveyed 
be  referred  to  as  at  one  time '  the  lands  and  others,'  at  another  time 
'  the  lands  barony  and  others,'  or  again, '  the  lands  and  estate.'  It  is 
proper  to  select  judiciously  such  expression  as  appears  most  suitable, 
and  then  carefully  to  adhere  to  it  throughout. 

A  similar  remark  might  be  made  as  to  trust-deeds ;  and,  in  general, 
as  to  the  framing  of  all  deeds  in  which  the  same  thing  has  to  be  over 
and  over  again  referred  to.  The  reference  should  always  be  in  the 
same  terms,  showing  clearly  that  one  and  the  same  thing  is  meant 
throughout 

^  Porterfield  v.  Stewart,  2  July  1S17  ;      and  finally  decided,  13  Nov.  1829,  8  Sh. 
remitted   by  the    House  of    Lorda,   24      16. 
May   1826,    2    Wii    ft    Sh.   App.   369,  ^  Ihid. 


^  Where  the  deed  of  entail  waa  dated  prior,  and  the  deed  of  alteration  anbaequent, 
to  1  Angnat  1848,  the  entail  waa  held  to  be  an  old  entail,  in  the  aenae  of  the  Act  of 
1848— Blair,  Petitioner,  24  Jan.  1877,  4  R.  308. 

^  Section  3  of  the  Conaolidation  Act  of  1868,  under  interpretation  of  the  terms 
*  deed '  and  '  oonyeyanoe.' 

^  Bat  it  ia  not  essential  that  they  should  be  recorded  together — Padwiok  v,  Stewart, 
4  liiarch  1874,  1  B.  697. 
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We  are  now  to  consider  the  ^transmission  of  heritable  subjects  to 
heirs-at-law,  or  heirs  of  provision  or  investiture ;  and  I  will  in  the  first 
place  explain  the  terms  descriptive  of  the  dififerent  classes  of  heirs.    The 
word  '  heirs '  is  a  flexible  term,  with  a  general  signification,  applicable 
to  all  those  successors  of  persons  deceased  who  have  right  to  the  subject 
of  their  succession  by  law  upon  the  death  of  their  predecessor.     It 
embraces  as  well  the  successors  in  allodial  or  other  rights,  not  requiring 
any  writing  for  instructing  transfer  from  the  dead  to  the  living,  as 
those  in  rights  requiring  the  judicial  process  of  service  for  that  purpose  ;* 
and  that  whether  the  successors  have  right  in  virtue  of  the  destination 
pointed  out  generally  by  law,  or  specially  by  the  disposition  or  other 
deed  of  parties.    We  have  seen  that  the  term,  when  used  in  deeds 
affecting  moveable  rights,  means  the  heirs  in  moveables, — that  is,  the 
next-of-kin  or  executors.^    Where  the  simple  term  *  heirs '  is  used  in 
deeds  applicable  to  heritable  estate,  it  may  mean  the  heir  of  line,  heir 
of  conquest,  or  heir  of  provision,  according  to  circumstances  ;*  and,  when 
there  is  a  destination  generally  to  the  disponee's  'heirs'  in  a  deed 
embracing  both  heritable  and  moveable  subjects,  the  term  is  held  to  mean 
heirs  in  heritage  as  to  the  heritable  subjects,  and  heirs  in  moveables  as 
to  the  moveable  subjects.^ 

1.  The  heir  of  line  is  the  heir  who  succeeds  by  the  destination  of 
law,  according  to  the  line  or  course  of  succession  pointed  out  by  the  law, 


^  See  on  this  point  Macdonal  v.  Mac- 
douaJ,  Feb.  1727,  M.  12,844 ;  and  Irvine 
0.  Irvine,  15  July  1851,  13  D.  1367. 


*  See  Bowie  v.  Bowie,  23  Feb.  1809,  F.  C. 
s  Blair  v.  Blair,  16  Nov.  1849, 12  D.  97; 
see  alflo  sugmi,  p.  960. 


^  See  itifra,  p.  1083,  note  b. 


CHAP.  L]  CLASSES  OF  HEIRS.  1076 

to  on  unlimited  fee,  or '  fee-simple '  as  it  is  technically  called.  This  term 
is  nearly  synonymous  with  the  term  'heir-at-law/  'heir-general/  'heir 
whomsoever '  or  '  whatsoever/  But,  although  the  same  individual  may 
be  heir  of  line  and  heir-male,  and  may  take  as  heir  what  his  predecessor 
acquired  both  by  succession  and  by  purchase  or  conquest,  the  term '  heir 
of  line '  is  never  used  to  denote  the  heir-male,  or  the  heir  of  conquest. 

2.  The  heir  of  conquest  is  the  heir  who,  in  certain  circumstances,  hbib  op 

takes  lands  which  may  be  the  subject  of  infeftment^  acquired  or  'conquest  *  ^^^^"'^' 

by  bis  predecessor  otherwise  than  by  proper  succession.    Such  lands 

are  called  'feuda  nova*  in  contradistinction  to  lands  devolving  by  proper 

succession,  which  are  called  'feuda  arUiqaa!    It  is  only,  however,  in 

collateral  succession  that  a  distinction  obtains  between  conquest  and 

proper  heritage.     The  immediate  elder  brother  of  the  deceased  is  his 

heir  of  conquest :  the  immediate  younger  brother  his  heir  of  line.    And 

again,  where  there  is  no  elder  brother,  or  the  descendant  of  an  elder 

brother,  the  immediate  younger  brother,  or  heir  of  his  body,  is  the  heir 

both  in  heritage  and  conquest ;  and  when  there  is  no  younger  brother 

the  immediate  elder  brother,  or  heir  of  his  body,  is  heir  both  in  heritage 

and  conquest.^     The  rules  applicable  to  the  succession  of  brothers  to 

brotheis  hold  equally  in  the  succession  of  brothers  to  sisters.     Thus, 

where  a  woman  died,  leaving  a  nephew  descended  of  her  deceased 

immediate  elder  brother,  the  nephew  was  preferred  to  the  eldest  brother 

as  heir  of  conquest  to  his  aunt.'    In  this  case  it  appears  that  the  son 

of  the  immediate  elder  brother  was  about  to  serve  himself  heir  '  both  of 

line  and  conquest'  to  his  uncle.    But  it  may  be  questioned  if  there  is 

any  place  for  an  heir  of  conquest  unless  there  is  a  separate  heir  of 

line.^* 

There  are,  however,  some  exceptions  to  the  general  rule  of  succession  Casbs  wherk 
in  conquest,  founded  no  doubt  on  the  presumed  intention  of  the  partiea  to  uub^flink. 
Thus,  where  the  proprietor  of  lands  which  were  heritage,  or  feuda  antiqua, 
purchased  the  teinds  of  his  lands,  the  teinds  were  held  to  devolve  on 
the  heir  of  line  in  the  lands,  though  heritage,  and  not  on  the  heir  of 
conquest^  And,  in  order  that  lands  may  devolve  on  the  heirs  of 
conquest,  it  is  necessary  that  the  deceased  shall  himself  have  actually 
had  right  to  the  lands.  When  the  lands  are  destined  to  A.  B.  and 
his  heirs  whatsoever,  and  A.  K  dies  without  actually  acquiring  right 
under  the  conveyance,  the  lands  are  not  conquest  in  his  person.  He 
did  not  acquire  them.     The  destination  to  him  and  his  heirs  whatsoever 

^  Gnmt  V.   Grant,  29  No\r.   1757,  M.  <  Stair,  iii  5.  10. 
14,874. 

*  CoiiiDghame  v.  Cuningbame,   7  Dec.  ^  Greenock  v.  Greenock,  17  Dec.  1736, 

1770,  M.  14,875.     See  also  Robertson  v.  M.  14,935  ;  Hamilton  v.  Selkirk,  8  Jan. 

Halkerton,  7  Joly  1675,  M.  5605.  1740,  M.  14,935. 


^  The  37th  section  of  the  Act  of  1874  (37  k  38  Vict  cap.  94)  abolished  the  distinc- 
tion between  fees  of  heritage  and  fees  of  conquest  with  respect  to  all  successions  opening 
after  the  commencement  of  the  Act.  Fees  of  conquest  now  descend  to  the  same 
persons,  in  the  same  maimer,  and  subject  to  the  same  rules,  as  fees  of  heritage. 
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accordingly  carries  the  lands  not  to  his  heirs  of  conquest,  but  to  his 
heirs  of  line ;  not,  however,  as  heirs  to  him  in  the  technical  sense  of 
these  terms,  but  as  disponees  under  the  deed  of  conveyance.^^ 

^■i^-  3.  Heirs-portioners  are  females  in  the  same  degree  of  propinquity 

to  the  deceased,  or  the  descendants  of  such  females;  for  example, 
daughters,  sisters,  aunts,  or  the  heirs  of  their  bodies.    Such  heiis  suc- 
ceed to  equal  shares  or  portions  pro  indiviso;  the  heirs  of  the  body  of  a 
deceased  daughter,  or  sister,  or  aunt,  taking  their  parent's  share.    Nieces 
descended  of  a  brother  are  held  as  representing  him,  and  take  what 
would  have  fisJlen  to  him  if  he  had  survived :  nieces  by  a  sister  take 
what  would  have  fallen  to  her  if  she  had  survived.     Conquest  has 
no  place  in  the  succession  of  heirs-portioners ;  at  least  on  the  death 
of  a  party  who  leaves  no  male  heir,  and  to  whom  heirs-portioners 
succeed,  the  heirs-portioners  take  heritage  and  conquest  without  dis- 
tinction and  in  equal  shares.^    But  if  the  immediate  elder  brother,  who, 
had  he  survived,  would  have  been  the  heir  of  conquest,  shall  have  left 
two  or  more  daughters  and  no  son,  the  daughters  will  succeed  as  heirs- 
portioners  of  conquest  to  their  father's  immediate  younger  brother.^ 

HxiR-MALi.  4.  Heir-male  is  an  heir  of  provision  by  destination  of  party,  and 

means  the  nearest  male  heir  who  can  claim  exclusively  through  males. 
Heirs-male  may  be  either  of  line  or  of  conquest.    Thus,  if  the  destina- 
tion of  lands  conquest  by  A.  be  to  A.  and  his  heirs-male,  and  if  A.  die 
without  issue  male,  his  immediate  elder  brother  would  take  the  lands  as 
heir-male  of  conquest  in  preference  to  the  immediate  younger  brother, 
who  is  heir  male  of  line.^^     But  if  the  subject  be  a  tack  (which 
does  not  admit  of  infeftment),  it  would  fall  to  the  heir-male  of  line ; ' 
and  if  the  destination  be  to  the  heirs-male  of  line  the  immediate 
younger  brother  would  probably  take,  even  in  the  case  of  lands.^    In 
Sinclair's  case,  however,  the  point  was  not  actually  tried ;  the  younger 
brother,  who,  it  was  assumed  in  argument,  would  have  taken  as  heir- 
male  of  line,  having  died  without  issue,  and  the  succession  having 
devolved  on  the  elder  brother.    The  question  tried  was,  whether  any 
one  could  hold  the  character  of  heir-male  of  line,  and  whether  these 
terms  were  not  inconsistent  with  or  contradictory  of  each  other.     It 
was  decided  that  there  could  be  an  heir-male  of  line. 

But  in  this,  as  in  all  cases  of  special  destination,  the  intention  of 
the  parties  is  to  be  looked  to ;  and  when,  from  the  context,  it  appeared 
to  be  intended  that  the  term  '  heir-male '  should  apply  to  the  heirs-male 

1  Boyd  v.   Boyd,    28  June   1774,  M.      M.    14,874.      See    also    Craig,  Book  il 
3070 ;  Robison  v.  Bobison,  3  June  1859,      Dieg.  15. 

21  D.  905.  '  Earl  of  Dunbar's  heiiv  competui(^  U 

June  1625,  M.  5605. 

s  Carse  v,   Russel,   5  Feb.    1717,   M.  «  Sinclair  v.   Fife,  24  June   1766,  M. 

14,873  ;    Adam  v.  Thomson,  Jan.  1727,      14,944 ;  afl&rmed  6  April  1767. 


^  See  MitcheU's  Trustees  v.  WaddeU,  7  December  1872,  11  Macpli.  206. 
b  See  note  on  preceding  page. 
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of  the  body,  and  not  to  heirs-male  geaeral,  the  destination  to  heiis-male  Hxoluale. 
has  been  held  to  call  heirs-male  of  the  body  only.^     As  a  general 
role,  however,  the  Court  will  hold  parties  who  employ  technical  terms 
as  intending  these  to  have  the  meaning  which  the  law  has  bestowed  on 
Uiem,  and  will  construe  terms  accordingly  without  regard  to  probable 
intention  or  to  extraneous  matter.    Lord  Pitmilly  states  the  rule  on  this 
point  thus  : — '  I  find  here  clear  technical  language,  and  I  cannot  think 
we  have  anything  to  enable  us  to  get  the  better  of  it/^    Thus  where  the 
cDRYeyance  was  by  a  father  to  his  son  and  his  heirs-male  and  assignees 
whomsoever ;  whom  failing,  to  the  heirs-female  of  the  father's  body;  the 
heii-male,  though  not  of  the  body,  of  the  son  (who  predeceased  the 
&ther),  was  preferred  to  the  father's  daughters.'   Again,  in  a  destination 
to  A.  and  R,  nomincUim  et  seriatim,  and  the  heirs-male  of  their  bodies ; 
whom  failing,  to  C.  and  his  lawful  heirs-male ;  whom  failing,  to  the 
heii8-female  of  D.; — ^the  term  'lawful  heirs-male'  being  unambiguous, 
and  not  limited  to  the  issue  male  or  heirs-male  of  the  body,  and  there 
being  nothing  in  the  rest  of  the  deed  to  overrule  the  general  meaning  of 
the  term,  the  heir-male  general  of  C.  was  preferred  to  D.'s  heirs-female/ 
And  where  the  destination  was  to  the  eldest  sons  of  the  testator's  three 
daughters  successively  in  order  (that  is,  the  eldest  son  of  the  first  daugh- 
ter; whom  failing,  the  eldest  son  of  the  second  daughter ;  whom  failing, 
the  eldest  son  of  the  third  daughter),  and  the  heirs-male  of  their  bodies 
respectively ;  and  then  to  the  second  sons  of  the  daughters  successively, 
and  the  heirs-male  of  their  bodies ;  whom  failing,  to  the  heirs-male  of 
the  daughters  successively  (on  this  occasion  not  to  the  heirs-male  of  the 
body  of  the  daughtei-s,  nor  to  their  third  sons  successively) ;  it  was  held 
that  this  last  destination  carried  the  estate  to  the  nearest  heir-male  of 
the  eldest  daughter.    The  contention  was  that,  there  being  a  series  of 
destinations  to  eldest  sons,  and  a  like  series  to  second  sons,  successively, 
the  destination  in  favour  of  heirs-male  ought  to  introduce  a  series  of 
third  sons  of  the  daughters  successively.    But  the  Court,  without  hesi- 
tation, gave  the  term  its  technical  meaning.^    In  the  same  case,  as  well 
^  in  the  Eoxburghe  case,  it  was  decided  that  the  term  '  eldest  son,' 
'  second  son,'  and  so  forth,  means  the  eldest  or  second  son,  etc.,  in  exist- 
ence, or  represented  by  descendants  entitled  to  succeed,  as  at  the  time 
the  succession  opens ;  so  that  one  bom  a  third  son  would  succeed  in 
the  character  of  eldest  or  second  son,  if  his  elder  brothers,  or  one  of 
them,  should  die  and  be  unrepresented  before  the  succession  opened. 

5.  Heir-male  of  the  body,  or  heir- male  of  a  marriage,  is  likewise  an  Hbir-malb  of 
I^eir  of  provision  by  destination  of  party,  and  means  the  eldest  son,  or 

^  Innea  Ker  competing  (one  of  the  Box-  ^  Campbell  v.  Oampbella  and  Brown,  2S 

bughe  cases),  23  Jane  1807,   M.  App.  Nov.  1770,  M.  14,949. 

"^^e,  No.  13;   affirmed  20  June  1810,  *  Hay  v.  Hay,  24  July  1788,  M.  2315  ; 

S  P&ton'a  App.  320.     See  alao  Braid  v,  affirmed  25  May  1789, 3  Paton's  App.  142. 

Waddell,  20  Jan.  1860,  22  D.  433.  &  Shepherd  v.  Grant,  1  Dec.  1836,  15 

^  Dykes  v.  Dykes  and  Hamilton,  9  Feb.  Sh.  173 ;  affirmed  28  May  1838, 3  Sh.  and 

1811,  P.  C.  M*L.  App.  255. 
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other  nearest  male  heir,  descended  of  the  body  of  the  person  named^  oj 
descended  of  the  marriage  specified,  and  connected  with  the  persos 
named,  or  with  the  spouses,  exclusively  by  males.  In  reference,  how- 
ever, to  destinations  to  heirs-male,  or  heirs-male  of  the  body,  thongt 
the  word '  heirs '  is  used  in  the  plural  number,  it  is  not  necessaiily  meanl 
that  the  whole  heirs-male^  or  heirs-male  of  the  body,  of  the  party  named, 
shall  be  exhausted  before  other  heirs  can  succeed.  Whether  or  not  it 
was  so  meant,  would,  no  doubt,  be  a*question  depending  on  the  intention 
of  the  parties ;  but  where  the  destination  was  to  A.,  and  the  heirs-male 
of  his  body,  and  the  heirs  whatsoever  of  the  body  of  the  said  heirs- 
male, — ^the  daughter  of  the  eldest  son  (that  is,  the  heir  whatsoever  of  his 
body)  was  preferred  to  the  second  son  of  A.^  • 

In  such  cases  the  executive  clauses  will  not  control,  so  as  to  con- 
tradict, the  dispositive  clause,  which  in  this  matter  is  the  ruling  clausa 
Thus,  where  the  dispositive  clause  and  obligation  to  infeft  were  in  favour 
of  the  heirs-male  of  the  body,  and  the  procuratoiy  for  accomplishing  the 
infeftment  by  resignation  was  to  the  heirs  of  the  body, — ^the  heirs-male 
of  the  body  were  held  to  be  meant ;  the  words  employed  in  the  disposi- 
tive clause  being  clear  and  unambiguous.    The  dispositive  clause,  in 
fact,  is  held  to  be  imported  into  the  procuratory  of  resignation  and 
other  executive  clauses.'     But,  where  the  clauses  are  not  positively 
adverse  to  each  other,  an  executive  clause  may  sometimes  be  held  as 
supplying  an  omission  in  the  dispositive  clause.    The  construction  in 
such  cases  depends  on  the  presumed  intention  of  the  parties.    Thus, 
where  the  dispositive  clause  in  an  entail  conveyed  lands  to  a  series  of 
heirs,  and  in  all  except  two  of  the  branches  of  the  destination  called  the 
heirs-male  of  the  bodies  of  the  nomincUim  substitutes,  and,  in  the 
procuratory  of  resignation,  the  heirs-male  of  the  bodies  of  these,  as  well 
as  the  other  substitutes,  were  called, — it  was  held  that  the  procuratory 
supplied  an  omission  in  the  dispositive  clause,  and  that  the  heirs-male 
of  the  bodies  of  the  two  substitutes  referred  to  were  called  to  the 
succession.^ 

6.  We  shall  now  consider  the  case  of  destinations  to  heirs-female 
of  the  body.     Under  such  destinations  the  heirs  called  are  the  descen- 

1  Lockhart  v.  Macdonald,  19  Jan.  1837,  '  Forrester  r.  Hutchison,  11  July  1826, 

15  Sh.  376 ;  affirmed  15  March  1842,  1      4  Sh.  824. 

BeU's  App.  202.  '  Sutherland  v.  Sinclairs  and  Baillie,  26 

Feb.  1801,  M.  App.  voot  Tailzie,  No.  S. 


^  Where  the  destination  was  to  A.  B.  and  '  the  heirs-male  procreated  of  the 
marriage'  between  the  said  A.  B.  and  C.  D.,  bis  spouse,  *and  the  heirs-male  of  their 
*  bodies  respectively,  whom  failing,  to  the  heirs  whatsoever  of  the  bodies  of  such  heirs- 
'  male  respectively,' — ^it  was  held  that  on  the  death  of  the  eldest  son  of  the  marriage, 
leaving  a  daughter  and  only  child,  the  estate  fell  to  her  as  heir  of  entail  under  tiie 
destination,  and  not  to  the  person  who,  at  the  time,  bore  the  character  of  heir-msle  of 
the  marriage  between  A.  B.  and  C.  D.  The  terms  of  the  destination  were  held  to 
make  each  son  of  the  marriage  a  afrrps^  and,  as  to  those  sons  respectively,  the  descent 
was  to  the  heirs-male  of  the  body,  whom  failing,  to  the  heirs  whatsoever  of  the  body. 
of  each  son  in  succession — Forbes  v.  Baroness  Clinton,  6  June  1868,  6  Macph.  900 ; 
affirmed  17  June  1873,  11  Macph.  (H.  L.)  44. 
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dsnts, — whether  femalea,  or  males  connected  only  or  partly  through  Hubsfexali 
females, — who  would  be  heirs  of  line,  or  heirs-at-law,  apart  from  special  ^^  ™*  ^^^' 
destmataon.  For  example,  A.  B/s  grand-daughter  by  his  eldest  son  is 
^titled  to  succeed  as  heir-female  of  the  body  of  A.  B.,  in  preference  to 
i.  R'a  immediate  daughter.  And  the  rule  is  the  same  where  the  desti- 
nation is  to  '  the  eldest  heir-female  of  the  body/  The  great  grandson, 
by  the  daughter  of  an  eldest  son,  is  preferred  to  the  grandson  by  the 
immediate  daughter  of  the  common  ancestor.^ 

The  term  '  eldest  daughter,  or  heir- female  of  the  body,'  or  *  of  a  Dbbtikation 
marriage,'  would  be  construed  in  the  same  way  as  if  the  expression  ]^uom^oR 
'eldest  heir-female'  only  had  been  used;  the  term  'heir-female'  being ^"^^^1^/ 
held  as  qualifying  and  explaining  the  word  '  daughter.' '    In  Lyon's  case, 
the  Court  found  unanimously  'that  the  legal  meaning  of  the  term  "heir- 
' female,''  which  in  this  tailzie  is  used  to  explain  "eldest  daughter," 
'  is  80  fixed  and  appropriated  in  our  law  to  denote  the  female  heir- 
'  at-law,  that  nothing  less  than  the  express  will  of  the  tailzier,  declared 
*  in  80  many  words,  can  alter  the  signification  of  it'    They  therefore 
decided  in  favour  of  the  grand-daughter  by  a  son,  in  preference  to  the 
immediate  daughter  of  the  common  ancestor. 

But  if  a  party  destines  his  estate  to  his  *  daughter,'— or  'eldest'  or  To'dauohtib.' 
'  only  daughter,' — even  desigruUivi  and  not  Tumvinaiim,  but  without  any 
qualifying  expression,  the  term  is  not  synonymous  with  '  heir-female.' 
The  immediate  daughter  will  succeed  in  preference  to  the  grand-daughter 
by  a  800.^  It  is  desirable,  however,  that,  when  the  immediate  daughter 
is  to  be  preferred  to  the  grand-daughter  by  a  son,  the  daughter  should 
be  named,  if  she  is  in  existence.  If  not,  words  should  be  used  showing 
the  party's  intention  in  her  favour  beyond  all  possibility  of  question. 

7.  llie  term  '  heirs  whatsoever,'  or '  heirs  and  assignees  whatsoever,'  To  bubs 
occurring  in  the  last  branch  of  the  substitution  in  a  tailzie,  means  the  ^^^™^"^'»- 
heir  of  line,  in  contradistinction  to  the  heir  called  by  the  destination 
contained  in  the  former  settlements  of  the  lands.^^  But  the  above  term 
has  a  flexible  meaning, — ^perhaps  even  more  than  the  others  we  have 
been  considering, — ^the  intention  of  the  party  being  still  the  rule  of 
construction,  llius,  where  a  party,  holding  a  tack  of  teinds  to  himself 
and  his  heirs*male,  granted  a  sub-tack,  making  the  sub-rent  payable  to 
himself  and  '  his  heirs  whatsomever,'  it  was  held  that  the  destination 
of  the  principal  tack  was  not  innovated  or  altered  by  the  sub-tack,  and 
that  the  '  heirs  whatsomever ' — the  parties  who  were  entitled  to  draw 

^Hope  V.  Dalrymple,  IS  Jan.  and  11  'Lyon  «.  Rlair,  19  Jane  1739j  5  Br. 

Joly  1738,  Elchies,  voce  Provision  to  Heirs,  Sup.  663. 

Ko.  2;   aa  reversed,   27   March   1739;  >  Eer  «.  Eers,  13  Kov.  1810,  F.  C. ; 

Cnigie  k  Stewart's  App.  237.     This  is  affirmed  26  Feb.   1812,   5  Baton's  App. 

th«  Bttgany  case ;  a  leading  anthority  in  579. 

the  law  of  tailzied  succession,  by  which  *  Duke  of  Hamilton  v.  Douglas,  4  March 

the  point  may  be  held  as  conclusively  1777,   M.  4358,  4369,  and    5   Br,    Sup. 

Kttled  in  the  way  here  stated.  467. 


^  See  tupra^  p.  1048,  note  \ 
VOL  n.  2  B 
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the  sub-rents  due  under  the  sub-tack — were  to  be  interpreted  to  mean 
the  '  heirs-male' — the  parties  who  were  in  right  of  the  principal  tack.^ 
And  where  the  principal  titles  to  an  estate,  or  an  original  bond,  are  des^ 
tined  to  heirs-male,  or  to  a  particular  series  of  heirs  of  provision,  it  would 
seem  that  the  heir  or  person  in  possession,  acquiring  or  holding  collateral 
or  accessory  rights  conceived  in  favour  of  heirs  whatsoever,  or  to  heirs  and 
assignees  whatsoever,  will  not  readily  be  held  as  intending  that  the  right 
and  succession  to  the  two  subjects  should  separate  when  the  heirs  what- 
soever happen  to  be  different  firom  the  heirs-male  or  heirs  of  provision.^ 
The  destination  to  '  heirs  and  successors  whomsoever,'  or  the  general 
destination  to  'heirs,'  may  further  be  controlled  by  the  context,  and 
limited  to  heirs  of  the  body.     Thus,  where  a  party  disponed  to  his 
grandson,  and  his  heirs  and  successors  whomsoever,  whom  failing,  with- 
out a  lawful  child  or  children  existing  of  his  body,  to  return  to  the 
disponer  himself, — ^this  was  held  equivalent  to  a  destination  to  the 
grandson   and  the  heirs  of  his  body  only;  and  accordingly,  on  the 
failure  of  the  grandson  and  the  heirs  of  his  body,  the  succession  was 
held  to  return  to  the  disponer,  in  preference  to  the  heirs-general  of  his 
grandson.^ ^    A  similar  construction  was  given  to  the  term  'heirs  of  the 
longest  liver,'  as  used  in  a  mutual  deed  of  settlement  by  two  sisters '  to 
the  longest  liver  in  liferent,  and  to  the  heirs  of  the  longest  liver  in  fee/ 
The  circumstances  of  the  case  and  the  argument  for  the  above  constrac- 
tion  are  very  fully  given  in  a  note  by  Lord  Moncreiff,  Ordinary  *     On 
the  general  point  his  Lordship  says,  *  The  intention  must  be  found  in 
'  the  deed  itself,  and  it  must  be  clearly  shown  in  order  to  control  the 
'  natural  force  of  the  terms.'    Again  he  says, '  To  restrain  the  term  ''heirs'' 
'  from  its  general  meaning  certainly  reqidres  a  dear  expression  of  the 
'  intention  of  the  testator.     But  in  a  testamentary  deed  of  this  kind 
'  the  intention  clearly  evinced  must  overrule   everything.'     Where, 
however,  there  is  nothing  in  the  context  or  other  provisions  of  the  deed 
to  control  or  limit  the  terms  employed  in  the  destination,  technical 
terms  will  be  allowed  their  ordinary  significatioa     Thus  the  desti- 
nation in  a  testamentary  deed,  to  a  son  and  his  heirs  and  assignees  what- 
soever, was  held  not  limited  to  heirs  of  the  son's  body.^     In  Baillie's 
case,  a  destination  to  A.  and  his  heirs  and  assignees,  whom  failing,  to  B. 
and  his  hMrs  and  assignees,  was  held  to  call  the  nearest  heirs  of  A, 
though  not  descended  of  his  body,  in  preference  to  R  and  his  heirs.* 

«  Hunter  v.  Nisbett,  14  Nov.  1839, 2 
D.  16. 

&  Sntties  v  Sutties,  19  Jan.  1809,  F.  C. ; 
see  also  Baillie  r.  Tennaiit,  17  Jane  1766, 
M.  14,941 ;  as  reversed,  26  Mansk  1770, 


>  Hay  V,  Crawford,  16  Nov.  1698,  M. 
14,899. 


'  Madaucblan  v.  CampbeU,  12  Jan. 
1757,  M.  2312;  Bomet  v.  Bomets,  28 
Jane  1765,  M.  14,939 ;  affirmed  30  April 
1766,  2  Paton's  App.  122. 

5  Tinnoch  v.  M'Lewnan,  26  Nov.  1817, 
F.  C. 


2  Paton's  App.  243. 

*  See  also  Richardson  r.  Stewarts,  5 
July  1821,  1  Sh.  105 ;  affirmed  8  April 
1824,  2  Sh.  App.  149. 


^  See  M'Ewan  r.  Pattison  and  others,  27  March  1865,  3  Macph.  779,  affinned  23 
July  1868,  6  Macph.  (H.  L,)  147. 
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Here  it  maj,  perhaps,  be  worth  while  to  point  out  that  the  right  of  *  Heibs  of  the 
sQCcession  under  a  destination  to  A.  and  the  heirs  of  his  body,  and  a  ^ZiaAVD 
destination  to  A.  and  his  heirs  and  assignees,  is  capable  of  diverging  even  ^ssionsss.' 
whilst  heirs  of  the  body  of  A  exist.    Thus,  suppose  that  A«  leaves  two  or 
moie  sons^  the  eldest  of  whom  marries,  and  dies  leaving  only  one  child,  a 
daughter,  and  that  the  daughter  marries,  and  dies  leaving  an  only  child, 
vho  also  dies ; — ^under  the  destination  to  A.  and  the  heirs  of  his  body,  the 
saccession  to  this  only  child  would  open  to  the  second  son  of  A,  or  such 
other  descendant  of  A«  as  should  for  the  time  be  the  nearest  heir  of  A's 
body ;  whereas,  undor  the  destination  to  A.  and  his  heirs  and  assignees, 
the  succession  would  open  to  the  father  of  the  only  child,  or  to  the 
nearest  heir  of  the  only  child  for  the  time  connected  by  his  father,  to 
the  exclusion  of  heirs  descended  of  the  body  of  A. 

We  have  seen  that,  in  a  destination  of  heritable  subjects  to  a  party  dxstikation 
and  his  heirs,  the  heirs  in  heritage  are  meant.     The  same  construction  ^^^^  ^^ 
is  given  to  the  destination,  in  a  marriage-contract,  in  favour  of  the  heirs 
and  bairns  of  the  marriage,  of  lands  belonging  to  the  father  at  the  date  Of  HBRrrAai. 
of  the  deed  :  the  term  'heirs'  in  such  cases  is  held  to  overrule  that  of 
'  bairns.'^    But  if  the  provision  in  favour  of  the  heirs  or  bairns  of  the 
marriage  be  of  a  sum  of  money,  and  whatever  shall  be  conquest  during  of  motsables, 
the  marriage,  the  conquest,  though  including  heritable  subjects,  does  not  .°*  conqukst. 
iall  to  the  eldest  son  or  heir,  but  is  divisible  amongst  all  the  children.' 
And  where  the  destination  is  to  the  'bairns,'  without  using  the  word  'Bairns 'or 

,     .  O  <  CHTLDRBN  OF 

'heirs,  the  whole  children  are  entitled  to  succeed  in  equal  shares,'even  the  marriage.' 

to  heritable  subjects.^    The  result  is  the  same  when  the  destination  is  to 

the  children  of  the  marriage.*    Moreover,  when  by  marriage-contract  the 

father  bound  himself  to  lay  out  a  specific  sum  of  money,  contributed 

half  by  himself,  half  by  his  wife,  on  land  or  other  good  security,  and  to 

settle  the  same  upon  himself  and  his  wife,  and  longest  liver  of  them 

in  conjunct  fee  and  liferent,  and  the  heirs  to  be  procreated  between 

them  in  fee, — the  whole  children  of  the  marriage  were  held  to  be  meant.^ 

In  this  case  a  provision   of  the   conquest  during   the  marriage   in 

favour  of  the  heirs  of  the  marriage  was  held  as  giving  an  equal  right 

to  all  the  children.    The  conquest,  however,  appears  actually  to  have 

consisted  of  moveable  property. 

In  connection  with  the  general  subject  now  before  us,  I  have  again  exclusion  of 
to  notice  that,  where  there  is  a  conveyance  with  a  destination,  there  is  °"^"* 
a  material  difference  between  simply  passing  by  an  heir,  and  positively 
excluding  him.    When  the  heir  is  merely  passed  by,  he  can  succeed 
in  case  of  the  failure  of  the  heirs  specially  called,  supposing  him  to 
he  the  nearest  heir  after  them.     But  if  he  is  expressly  excluded  he 

*  Fairservice  r.  Whyte,  17  June  1789,  *  Wilsons  v.  Wilson's  creditors,  14  June 

H.  2317.  1811,  Hume  534  ;  Jardine  v.  Jardine,  22 

>  Rankin  v.  Rankins,  17  Feb.  1736,  M.  Jan.  1850, 12  D.  504. 
U,931. 

Cam^e  and  spouse    v.   Clark   and  ^  Allardice  r.   Smart,   12    Feb.    1721, 

Alcorn,  13  Feb.  1677,  M.  12,840.  Robertson's  App.  399. 
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cannot  succeed,  even  on  the  failure  of  all  the  substitutes  noudnated. 
There  must,  however,  be  a  conveyance  and  destination  in  £eivour  of  othe 
parties.  Simple  ezheredation,  without  conveyance  to  a  third  party 
would  be  ineffectual  to  exclude  the  heir.  In  conclusion,  I  have  t^ 
repeat  not  only  that  the  intention  of  the  parties  is  the  regtda  regulam 
when  competently  expressed  in  the  deed,  but  that  (consequently  oi 
that  principle)  every  case  is  in  a  great  degree  a  case  by  itself.  Ever] 
deed  is  to  be  construed  as  a  whole,  and  according  to  its  own  terms  anc 
circumstances.  On  that  point  the  Lord  Justice- Clerk  Boyle  says,  ii 
Dykes'  case, '  The  Boxburghe  case  was  decided  on  sound  principles  o\ 
'  law ;  but  it  cannot  in  the  least  affect  any  other  case  not  preciselj 
'  similar  in  all  its  circumstances.' 


ULW. 

Allodial 
rights  vest 


CHAPTER IL 

T^uKSMiBsioN  I  NOW  proceed  to  consider  the  modes  in  which  lands  are  vested  in 
Buc^n^No  vt  ^^^^  succeeding  by  the  mere  operation  of  law,  or  at  least  having  no 
OPERATION  OF    conveyance  in  their  favour  from  their  predecessors. 

The  rule  mortuvs  sasU  trivum  came  into  full  operation  in  England  on 
the  abolition  of  military  tenures  in  the  reign  of  Charles  n.*    With  us, 

SoTwuSaN  Ain>  ^  ^^®  ^^*^®  ^^  allodial  property,  the  same  rule  operates.  The  Sovereign 
pRiNOK  COM-  makes  up  no  title  on  his  succession  to  the  Crown  lands ;  nor  does  the 
TO  oBowN  Prince  to  the  principality  lands  in  Scotland.  But,  when  either  the 
pi^CTFmTY  P™ce  or  Sovereign  succeeds  as  heir  to  a  subject,  some  title,  though 
i^A^'i^s-  apparently  not   always  a   complete   feudal   title,  is  required     King 

Charles  L,  whilst  Prince,  succeeded  as  heir  of  his  mother  to  the  Lordship 
Othibwisb,  of  Dunfermline,  and  made  up  his  title  by  obtaining  from  Ids  father,  King 
s^cji^TO  James  L,  a  precept  from  chancery  under  the  quarter  seal  (something 
SUBJECTS.         very  like  a  precept  of  dare  constat),  for  infefting  him  in  the  lands  as  heir 

of  his  mother,  on  which  he  was  infeft  by  the  Sheriff-Principal  of  the 
county  of  Fife.*  The  precept,  which  is  peculiar  in  form  in  several  par- 
ticidars,  expressly  recites  that  there  was  in  this  case  no  need  of  a  service, 
and  dispenses  with  it  accordingly.  Again  King  Charles  IL,  when  he 
succeeded  through  Lord  Damley  to  the  Dukedom  of  Lennox,  established 
his  title  by  special  service  as  heir  to  the  Duka  It  does  not  appear  that 
the  King  expede  any  title  further  than  the  special  servica 
HoBouBs  AND  ^^^  ^^^  ^^^  ^^  ^^^^®  ^  ueccssary  obtains  also  in  the  case  of 
UDAL  LANDS,     houours  aud  dignities ;  the  udal  lands  of  Orkney  and  Shetland ;  leases 

^  Ayton  V.  Creditors  of  Alison,  5  Feb.  '  The  instrament  of  ssaiiie  in  bis  fsToor 

1742,  M.  14,935.  is  dated  6  and  recorded  in  tbe  Geoenl 

Register  of  Sasines  at  Bdinburgb  19  July 
s  Daff,  p.  441.  1619. 
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'except  where  the  benefits  of  the  Leases  Segistiation  Act  are  available,  Liabbb  and 
aad  are  actually  to  be  put  in  operation) ;  and  heirship  moveables.^    But,  Sovs^n 
as  to  all  proper  feudal  and  burgage  subjects,  the  rule,  that  writing  is  ^'^^  »>»iw«. 
indispensable  in  order  to  the  transfer  of  subjects  once  vested,  holds  in 
leference  to  transfers  from  the  dead  to  the  living,  as  well  as  those  ijUer  TrrLs  ib 
nw» ;  and  writing  is  accordingly  necessary  in  order  to  vest  the  subjects  ^Srraopra 
in  the  heir  with  the  active  rights  of  proprietor  b    Leases,  moreover,  where  "udal  and 
within  the  scope  of  the  Leases  Registration  Act,  require  a  title  in  the  bubjbctb. 
person  of  the  heir  before  he  can  avail  himself  of  the  benefits  of  that  Act 

The  forms  of  title  vary  according  to  the  state  and  nature  of  the 
pTedeceaaor's  title.  If  such  titie  was  made  real  by  complete  infeftment 
or  registration,  the  heir  must  obtain  a  real  title  by  infeftment  or  regis- 
tration before  he  can  actively  deal  with  the  subjects.b  If,  again,  the 
predecessor's  title  was  personal  only,  the  heir  does  not  require  a  real 
right  in  order  to  Ms  having  an  active  title.  A  personal  title  is  enough 
for  that  purpose ;  and  when  the  ancestor's  infeftment  followed  on  a 
disposition  with  an  a  me  holding  only,  which  was  not  confirmed  by  the 
superior,  and  the  infeftment,  therefore,  was  not  complete  and  indefeas- 
ible, a  personal  titie  in  favour  of  the  heir  carried  the  right  under  the 
disposition.^ 

I  wiU  first  consider  the  mode  of  making  up  the  heir's  titie  where  his  Modb  ov 
predecessor  had  a  real  right  by  complete  infeftment  or  registration,  and  titlb  bxfobb 
will  examine  the  forms  in  operation  before  the  passing  of  the  Convey-  iS^MOB" 
ancing  Acts  of  1847, — for  which  Acts  we  are  indebted  to  the  greatest  "mtemto  with 
master  of  (Conveyancing  in  modem  times,  the  late  Lord  Butherfurd.    And 
I  will  examine,  in  the  first  place,  the  case  where  the  predecessor  had  an 
infeftment  holden  of  the  Crown  as  superior,  and  fully  completed  at  the 
time  of  his  death. 

Until  the  passing  of  the  Acts  of  1847,  the  only  mode  of  obtaining  ^^^^^l 
infeftment  in  feudal  subjects  in  favour  of  the  heir,  when  the  predecessor  oivi  sasive 
had  been  infeft,  was  by  going  to  the  superior  for  a  precept  or  mandate, 
addressed,  in  certain  cases,  to  the  Sheriff  of  the  county,  in  other  cases,  to 
any  one  as  Sheriff  '  in  that  part,'  and  in  other  cases,  to  the  superior's 
bailies  '  in  that  part,'  directing  the  sasine  or  infeftment  to  be  given.  The 
form  and  manner  in  which  superiors  were  in  use  to  grant  new  infeft- 
ments  to  heirs  had  a  history  not  unlike  that  of  the  new  infeftments 
granted  to  strangers.  There  is  good  authority  for  stating  that,  in  the 
in&ncy  of  the  feudal  system,  superiors  not  only  granted  investitures  to 
liew  proprietors,  when  constituting  the  relations  of  superior  and  vassal, 

^  DongUwB  V.  Someirel,  10  July  1713,  M.  3008. 


*  The  right  to  heinhip  moreablea  was  abolished  by  the  Act  of  1868,  section  160. 

^  A  personal  right  to  an  *  estate  in  land '  now  vests,  without  serrice  or  other  pro- 
cedure, in  the  heir  entitled  to  succeed  thereto,  by  his  surrivance  of  the  person  to  whom 
be  is  entitled  to  succeed.  The  personal  ri^t  so  vested  is  '  of  the  like  nature  and 
*  Attended  with  the  like  consequences,  and  is  transmissible  in  the  same  manner  as  a 
'perMnal  right  to  land  under  an  unfeudalised  conveyance''— Section  9  of  the  Act  of 
1874  (37  ft  38  Vict  cap.  94). 
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but  renewed  to  the  heirs  of  vassals  the  investitures  which  had  fallen 
by  their  ancestor's  death,  in  presence  of  the  pares  curUe.  The  fSact  of 
the  heir's  propinquity  would,  in  those  times,  be  well  known  to  the 
superior ;  and,  even  after  charters  and  precepts  were  introduced,  there 
could  still,  on  the  part  of  the  great  majority  of  subject-superiors,  be  no 
doubt  as  to  the  nearest  heir.  The  practice,  therefore,  in  such  cases  was 
for  the  superior  to  issue  the  precept  of  sasine  in  respect  of  his  private 
knowledge  of  the  fact  of  the  heir's  propinquity ;  and  subject-superiors 
are  still  in  use  to  grant  precepts  or  writs,  called,  from  words  occuning  in 
the  precept  when  it  was  written  in  the  Latin  language, '  precepts '  or 
'  writs ' '  of  dare  constat,'  in  favour  of  the  heirs  of  their  last  vassals,  on  the 
strength  of  their  own  knowledge  of  the  propinquity,  without  requiiing 
judicial  proof  thereof. 

But  in  the  case  of  the  Crown,  where  private  knowledge  is  in  a  great 
measure  excluded,  it  became  essential  that  legal  evidence  of  the  heir's 
propinquity  should  be  adduced;  and  this  was  done  by  a  proceeding 
called  a  Service,  being  the  verdict  of  a  jury  pronounced  after  regular  trial 
and  inquisition  in  presence  of  a  Judge,  establishing  the  bets  on  which 
the  heii^s  claim  to  a  new  title  depended. 

In  the  case  we  are  now  considering, — ^that  is,  where  the  predecessor 
had  an  infeftment  holden  of  the  Crown  as  superior,  and  fully  completed 
at  the  time  of  his  death, — ^there  was  required,  as  the  first  step  towards  the 
heir's  infeftment,  a  Special  Service, — so  called,  because  it  had  reference 
to  lands  specially  or  particularly  described ;  and,  with  a  view  thereto,  a 
writ  called  a  brieve  of  inquest  (breve  de  inqvdsitione)  was  issued  firom  the 
Chancery,  on  the  application  of  the  heir  or  claimant  This  was  directed 
to  the  Sheriff  of  the  county  within  which  the  lands  were  situated ;  except 
in  certain  cases,  in  which  formerly  the  macers  of  the  Court  of  Session, 
with  some  of  the  Judges  as  their  assessors,  and  latterly  the  Sheriff  of 
Edinburgh,  had  to  act  The  brieve,  which  was  authenticated  by  the 
subscription  of  the  acting  Director  of  Chancery,  appointed  inquiry  to 
be  made  on  seven  heads  hereafter  specified. 

The  brieve  was  executed  edictally  at  the  market-cross  of  the  head 
burgh  of  the  county  within  which  the  lands  were  situated,  on  market 
day  and  at  market  time.  The  execution,  which  was  on  fifteen  days' 
indticim,  was  made  by  a  shehff-officer  of  the  county  in  which  the  lands 
lay,  acting  under  order  of  the  Sheriff,  or  Sheriff  in  that  part,  as  the  case 
might  ba  After  expiry  of  the  indiuHce,  the  brieve  and  executions 
were  presented  to  the  Sheriff  in  a  Court  of  Service  held  by  him  under 
the  authority  of  the  brieve.  If  the  service  was  before  the  Sheriff  of  the 
county  where  the  lands  lay,  the  Sheriff-clerk  of  that  county  was  clerk  of 
the  Court  of  Service  ex  officio  ;  if  before  a  Sheriff  in  that  part,  a  clerk  of 
Court  was  especially  appointed  by  the  Sheriff,  and  sworn.  Then  a  jury  of 
fifteen  men  was  empanelled  and  sworn ;  and,  a  chancellor  being  elected, 
the  heir  or  his  procurator  produced  and  proceeded  to  read  and  prove  the 
claim  of  service,  which  was  addressed  to  the  jury  in  name  of  the  heir. 
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The  daim  contained  statements  on  the  heir's  part,  intended,  when  former  pro- 
verified,  to  enable  the  jury  to  return  an  answer  to  the  inqoiries  contained  ^^^^^  ^^ 
in  the  brieve.    These  statements  were  accordingly  directed  seriatim  to  «bvicb^ 
die  seven  heads  of  inquiry  under  the  brieve.  ubadb  or 

On  the  first  point, — In  what  lands  the  ancestor  died  last  vest  and  in^what  lands 
seised  at  the  Eoyal  faith  and  peace,-the  claim  stated  that  the  deceased  »» ,^^»7" 
died  at  the  faith  and  peace  of  the  Sovereign,  last  vest  and  seised  in  the 
particular  lands,  conform  to  the  writs  in  his  favour  which  were  specified. 
Two  witnesses,  who  might  be  jurymen,  proved  the  death  of  the  an- 
cestor. The  writs  proved  his  infeftment ;  and  it  was  assumed  that  he 
died  at  the  Royal  faith  and  peace. 

On  the  second  pointy — ^Whether  the  claimant  was  the  nearest  heir  of  i*  claimakt 

*  HI8  HXIB  IN 

the  deceased  in  such  lands, — the  claim  stated  the  relationship  between  the  lands? 
the  parties ;  and  when  there  were  connecting  links,  as  in  the  case  of  a 
giandaon,  or  uncle,  or  cousin,  or  more  distant  relation,  it  was  usual  and 
proper  to  specify  every  link.    The  proof  on  this  head  might  be  parole  or 
written,  or  partly  both ;  and  jurymen  could  be  witnesses. 

The  third  head, — ^Whether  the  heir  was  of  lawful  age, — was  always  is  bb  op 
answered  in  the  affirmative  after  the  abolition  of  ward-holding.     The  ^^^^  ^^^ 
inquiry  had  its  origin  in  the  right  of  the  superior  to  refuse  to  grant  an 
entry  to  a  ward-vassal  whilst  in  minority,  unless  specially  bound  to  do 
so;  because  minors  were  held  unfit  for  military  service.    No  proof  was 
c&Qed  for  on  this  point 

The  fawrth  head  was — ^What  are  the  lands  now  worth  yearly,  and  ^^  and  nbw 
what  were  they  worth  in  the  time  of  peace  ?  This  inquiry  had  reference 
to  two  general  valuations  of  lands  in  Scotland,  both  of  very  old  date.^ 
The  object  of  the  inquiry  was  to  obtain  the  data  for  charging  the  casualty 
of  non-entiy — ^the  duties  falling  to  the  superior  in  lieu  of  his  ancient 
right  to  possess  the  lands  themselves  during  the  time  he  was  without  a 
vassal  therein.  In  very  early  times  the  superior  had  right  to  the  whole 
rents  during  the  non-entry ;  but  his  claim  came  to  be  restricted  to  the 
amount  at  which,  by  the  return  or  reply  made  by  the  jury  on  a  special 
service,  commonly  called  the  'retour'  of  the  service,  the  lands  were 
rated  as  'now  worth.'  Such  amount  came  to  be  known  as  the  '  retour 
duties '  (that  is,  the  duties  specified  in  the  retour),  or  '  new  extent,'  as 
contradistinguished  from  the  worth  of  the  lands  in*  time  of  peace,  or  the 
'old  extent,'  though  that  also  was  specified  in  the  retour.  The  retour 
daties  (the  particulars  of  which  were  explained  in  a  former  branch  of  this 
Conrse^  are  still  exigible  in  proper  blench  holdings  during  the  period 
whilst  lands  are  in  non-entry,  and  the  superior  is  without  a  vassal 
therein;  and  they  are  ascertained  now  on  the  same  principles  as  formerly.^ 

^  DhjOTb  Feudal  Conveyancing,  p.  462.  >  See  supra^  p.  623. 


*  The  4th  snb-aectioxi  of  the  4th  section  of  the  Act  of  1874  contains  an  unqualified 
euctment  that  no  lands  shall,  after  the  commencement  of  the  Act,  be  deemed  to  be  in 
non-entry ;  and  the  casualty  of  non-entry,  and  consequent  payment  of  retour  duties, 
nem  therefore  to  hare  been  Tirtually  abolished. 
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The  fifth  head  of  the  brieve  was — Of  whom  are  the  lands  held  ? 
This  was  instructed  by  production  of  the  last  charter,  or  other  writ, 
flowing  from  the  Crown, 

The  sixth  head — By  what  service  are  they  held  ? — ^was  instmcted  in 
like  manner ;  and  under  these  two  heads  were  set  forth  the  tenendas  and 
reddendo  at  full  length,  as  contained  in  the  last  charter  or  other  Crown 
writ. 

The  last  head  was — In  whose  hands  are  the  lands  now,  for  what 
reason,  and  how  long  have  they  been  so*?  The  objects  of  this  inquiry 
were  to  ascertain  to  whom,  and  for  what  period,  the  casualty  of  non- 
entry  was  due.  When  the  Crown  was  not  excluded  by  a  liferent-yassal 
or  otherwise,  the  answer  was  that  the  lands  were,  and  had  been,  in  the 
hands  of  the  Crown  as  the  superior,  by  reason  of  non-entry,  since  the 
death  of  the  last  vassal ;  the  precise  date  of  which  was  then  stated.  On 
this  point  the  proof  might  be  parole  or  written. 

The  claim  concluded  with  a  petition  or  prayer  by  the  heir  to  be 
served  and  cognosced  heir  of  the  deceased  in  the  lands  specified ;  and  it 
was  signed  by  the  heir,  or  his  procurator  duly  authorised.    After  the 
claim  was  read  and  verified  by  proof,  the  jury  pronounced  their  verdict, 
affirmative  of  the  claim.     The  verdict  was  authenticated  by  the  sub- 
scription of  the  chancellor  of  the  jury ;  and,  the  Judge's  authority  being 
interponed,  the  clerk  to  the  service  prepared  the  '  retour,'  or  return  of  the 
jury  in  reply  to  the  brieve.    This  was  a  finding  by  the  jury  upon  oath, 
in  exact  conformity  with  the  heir's  claim,  mtUatis  mtUandis.    The  retour 
bore  to  be  authenticated  by  the  seals  of  the  majority  of  the  inquest ;  and 
ancient  retours  are  to  be  found  with  the  seals  of  the  inquest,  or  some  of 
them,  appended ;  but  in  modem  practice  the  only  authentication  was 
the  subscription  of  the  clerk  to  the  Court  of  Service.    The  retour  always 
was  lodged  in  the  Chancery ;  and  it  was  of  no  avail  until  so  lodged, 
or  'retoured,'  as  it  was  termed, — that  is,  returned.     It  was  always 
accompanied  by  the  brieve  and  its  executions;  and  in  terms  of  the 
Act  1  &  2  Geo.  IV.  cap.  38,  sect.  1 2,  the  claim  of  service,  verdict  of  the 
jury,  depositions  of  the  witnesses,  and  minutes  of  procedure  or  acts  of 
the  Court  of  Service  (which  used  formerly  to  remain  in  the  hands  of  the 
clerk  of  Court)  were  transmitted  to  Chancery  along  with  the  retour.    An 
extract  or  '  vera  eapia '  of  the  principal  retour  was  usually  given  out  from 
the  Chancery  to  the  heir,  under  the  hand  of  the  acting  director.    The 
transmission  of  the  brieve,  retour,  and  other  papers  to  Chancery  com- 
pleted the  first  step  of  the  heir's  titla     The  Director  of  Chancery  then 
prepared  and  issued  a  Precept  of  Sasine,  usually  called  a  Precept  from 
Chancery,  directed  to  the  Sheriff  of  the  county  within  which  the  landB, 
or  some  portion  of  the  lands,  were  situated,  and  authenticated  by  the 
subscription  of  the  Director  of  Chancery  only,  and  passing  no  seal    The 
precept,  on  the  narrative  of  the  findings  in  the  retour,  contained  an  order 
to  the  Sheriff  to  give  the  heir  sasine  of  the  lands.    When  the  lands  in  the 
retour  were  situated  in  different  counties,  it  was  necessary  to  issue  a 


[ 
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sepaiate  precept  to  the  Sheriff  of  each  of  the  counties,  directing  him  to  Cbavcbbt 
giTe  sasine  of  the  lands  situated  within  his  county ;  unless,  as  most  fre-  ^"°""- 
qaently  happened,  the  lands  were  united  into  a  barony,  or  were  contained 
in  a  Crown  charter  with  a  clause  of  union  and  dispensation,  authorising 
sBsine  of  the  whole  lands,  wherever  situated,  to  be  given  on  the  ground 
of  any  part  of  the  lands  in  the  charter.  In  such  case,  the  whole  lands 
might  be  embraced  in  one  precept,  directed  to  the  Sheriff  of  any  one  of 
the  counties  within  which  the  lands  were  respectively  situated ;  and  such 
Sheriff  could  give  sasine  of  the  whole  upon  the  ground  of  that  portion 
which  lay  within  his  own  county.  When  there  was  a  mansion-house 
on  the  lands,  it  was  usual  to  give  sasine  at  the  mansion-house  for  the 
whole  lands,  and  to  direct  the  precept  accordingly. 

In  this  precept  the  Sheriff  was  desired  to  take  security  for  the  non-  Sbcubitt  fob 
entry  duties  and  the  casualty  of  rekef,  the  amount  of  which  was  stated,  ahd  rbubf- 
The  non-entiy  duties  were  calctdated  up  to  the  term  of  Whitsunday  or  °^""- 
Martinmas  immediately  preceding  the  date  of  the  precept ;  and  in  order 
to  secure  to  the  Crown  the  payment  of  further  non-entry  duties,  in 
case  such  should  become  exigible  by  delay  in  taking  sasine,  the  precept 
was  declared  to  be  of  no  avail  as  a  warrant  for  sasine  after  the  term  of 
Whitsunday  or  Martinmas  next  following  its  date.    It  was  therefore 
ahsolately  necessary  to  have  sasine  passed  on  a  Chancery  precept  before 
mch  term.    The  precept,  moreover,  was  strictly  personal    It  neither 
devolved  upon  the  heir  of  the  grantee,  in  case  of  his  death,  nor  was 
it  assignable  by  the  grantee ;  and  it  likewise  fell  by  the  death  of  the 
granter,  though  it  was  not  expressly  excepted,  along  with  precepts  of 
dare  constat,  from  the  operation  of  the  Act  1693,  cap.  35. 

The  instrument  of  sasine  was,  like  its  warrant,  wiitten  in  the  Latin  instrumbnt 
languaga    The  Sheriff-clerk  of  the  county  in  which  the  lands,  or  that  ohancbrt 
portion  of  the  lands  where  the  sasine  was  given,  were  situated,  officiated  as  ^»*5^*"' 
the  notary ;  and  the  sasine  had  to  be  given  by  the  Sheriff  of  the  county, 
to  whom  alone  the  precept  was  directed.    The  sasine  had  to  be  recorded 
within  sixty  days  after  its  date,  and  the  registration  completed  the  heir^s 
titla    It  was  not  necessary,  however,  that  the  registration  should  take 
place  before  the  term  of  Whitsunday  or  Martinmas  following  the  date  of 
the  precept.    It  was  enough  if  the  sasine  was  dated  before  that  term. 

The  procedure  for  the  completion  of  the  heir's  title  was  regulated,  Cohfletion  of 

RKTR'H  TITliK 

and  greatly  simplified,  by  the  Services  of  Heirs  and  Crown  Charters  with  crown 

Acts  of  1847.^  SmsJ;^"^* 

A  service  was  retained  as  the  first  step,  and  as  the  warrant  of  a  pre-  ^     — 

^  ^  GSNBRAL 


cept ;  but  a  special  service  was  not  required ;  and  even  when  a  special  skrviojb 
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service  was  expede  it  was  enough  to  prove  in  it  the  predecessor's  death,  ■^^^^'""^  ^ 


the  time  when  it  took  place,  the  ancestor's  infeftment  in  the  particular 
lands,  and  the  heir's  propinquity.  The  particulars  necessary  for  assessing 
the  casualties  of  non-entry  and  relief  were  instructed  extra-judioially. 

UO&ll  Vict  c»p.47ft6l. 
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But  the  Crown  Charters  Act,  by  sect  19,  authorises  Chancery  precepts  tc 
be  issued  upon  general  services,  which  prove,  inter  olid,  the  ancestor's 
death,  the  time  when  it  took  place,  and  the  heir^s  propinquity ;  leaving 
the  fact  of  the  ancestor's  infeftment  to  be  proved  extra-judicially,  along 
with  the  particulars  for  assessing  the  casualties ;  and,  in  the  completion 
of  titles  as  heir  to  an  ancestor  who  was  infeft  as  a  Crown  vassal,  the 
special  service  is  never  made  use  of  in  practice.    We  shall  have  occasion 
to  consider  the  form  of  the  special  service,  as  regulated  by  the  Services 
of  Heirs  Act,  in  connection  with  the  titles  to  lands  in  which  the  ancestor 
was  infeft  in  virtue  of  a  disposition  in  ordinary  terms,  but  without  a 
Crown  charter;  and  here  I  will  examine  the  Greneral  Service,  being  the 
writ  usually  employed  in  the  case  before  us. 

Prior  to  the  passing  of  the  Services  Act,  the  general  service  pro- 
ceeded on  a  brieve  from  Chancery,  directed  to  a  particular  Judge,  in 
presence  of  such  Judge,  and  before  a  jury,  as  in  the  case  of  the  special 
service ;  the  facts  proved  in  the  general  service  being  simply  the  prede* 
cesser's  death  and  the  heir's  propinquity.  It  now  proceeds  in  a  different 
way.* 

The  first  step  towards  the  service  is  a  petition  in  name  of  the  heir, 
addressed  to  the  Sheriff  of  the  county  in  Scotland  within  which  the 
deceased  had  his  ordinary  or  principal  domicile  at  the  time  of  his 
death,  or,  in  the  petitioner's  option,  to  the  Sheriff  of  Chancery  (an  office 
constituted  by  the  Services  Act) ;  unless  the  deceased  had  no  domicile 
in  Scotland,  in  which  case  the  service  must  be  before  the  Sheriff  of 
Chancery.    The  petition  for  general  service  sets  forth — 

1.  The  death  of  the  ancestor,  the  day  of  his  death  as  nearly  as  may 
be,  and  that  he  had  his  ordinary  or  principal  domicile  within  a  certain 
county  in  Scotland  specified,  or  f  urth  of  Scotland,  as  the  case  may  be. 
Sometimes,  where  the  death  happened  of  an  old  date,  it  is  impossible,after 
the  most  careful  inquiry,  to  ascertain  the  exact  date,  and  nice  precision 
in  such  cases  is  not  required.  In  similar  cases,  there  may  also  be  a 
difficulty  in  proving  the  domicile ;  and,  if  the  decease  happened  upwards 
of  forty  years  prior  to  the  date  of  the  petition,b  it  is  now  unnecessary 
to  prove  the  domicile;  it  is  enough,  so  far  as  regards  the  domicile, 
for  the  heir  to  state  in  Ms  petition, — and  if  required  in  the  Court  of 
Service  to  make  oath, — ^that  he  is  unable  to  prove  the  domicile.^ 

2.  The  petitioner's  propinquity  to  the  deceased,  and  that  he  is  the 
nearest  lawful  heir  in  general  of  the  deceased,  or  as  the  case-  may  be. 

And  then  the  petitioner  prays  the  Judge  to  serve  him  heir  to  the 
deceased  accordingly. 

1  Titles  Act  of  1858,  sect.  30. 


^The  BubsUting  enactments  for  general  and  special  services  are  contained  in 
■ectioiiB  27  to  58,  indnsiye,  of  the  Consolidation  Act  of  1868.  These  sections  re-enscted, 
with  sundry  alterations,  the  provisions  of  the  Services  Act  The  alterations  will  be 
referred  to  in  notes  on  the  text. 

b  Now  reduced  to  ten  years — Section  34  of  the  Act  of  1868. 
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The  petition,  of  which  a  fonn  is  given  in  schedole  (A)  of  the  Act,^  is  ge^ykral 
sigoed  by  the  petitioner  or  his  mandatory^  who  mnst  have  special  power  u^^  actts 
to  sign  the  petition,  or  special  powers  embracing  authority  to  sign.    The  ^^  ^^T- 
potion  is  then  presented  to  the  Sheriff,  and  by  his  orders  edictally 
pabUshed  both  in  Edinburgh,  at  the  office  of  the  Keeper  of  Edictal  ^^™f 
Citations;  and  in  the  county  of  the  domicile  (when  that  was  within 
Scotland,  and  is  to  be  proved),  as  provided  by  the  Statute,  sect  7  ;^  and 
the  service  is  not  to  proceed  till  after  the  publication  has  been  duly 
made  and  officially  reported.     Neither  is  the  service  to  proceed,  nor  is 
any  evidence  to  be  led  for  proving  the  petitioner's  statements,  until  ihduci^. 
fifteen  days  after  the  publication  has  taken  place,  when  the  deceased 
had  his  domicile  in  Scotland,  or  thirty  days  after  such  publication  if  he 
was  farth  of  Scotland,  or  in  Orkney  or  Shetland.^     When  the  domicile 
is  not  to  be  proved,  the  procedure  is  to  be  regulated  as  in  the  case  of 
services  to  parties  domiciled  furth  of  Scotland.^ 

After  the  periods  above  specified  respectively,  the  evidence  may  be  ^^ov  in 
led,  and  the  service  may  proceed.     The  evidence  may,  as  formerly,  be 
parole  or  written ;  and  it  may  be  given  either  before  the  Sheriff  in  the 
Court  of  Service,  or  (sect  10)  before  the  provost  or  any  of  the  bailies 
of  any  city  or  royal  burgh  ;d — the  Act  authorising  these  official  persons,  . 
without  special  appointment,  to  receive  the  evide^ce ;  or  the  evidence 
may  be  given  before  any  commissioner  to  be  specially  appointed  for  that 
parpose  by  the  Sheriff  to  whom  the  petition  for  service  is  presented.    The 
parole  evidence  is  to  be  taken  down  in  writing ;  and  a  full  and  complete 
inventory  of  the  documents  produced  is  to  be  made  out  and  certified 
by  the  Sheriff  or  commissioner.    And,  on  considering  the  evidence,  the  Decree. 
Sheriff  is,  without  the  aid  of  a  jury,  to  pronounce  judgment,  serving  or 
refosing  to  serve  the  petitioner,  as  shall  be  just 

In  case  of  the  Sheriffs  refusal  to  serve,  the  Act  makes  provision  for 
appeal  to  the  Court  of  Session ;  but  the  service  must  be  by  the  Sheriff ;  adyocatiok 
and  the  Court  of  Session,  even  if  in  favour  of  the  petitioner,  cannot  smwoi?^  ^^ 
actually  serva    The  Court  will  in  that  case  direct  the  Sheriff  to  serve.^ 
When  a  judgment  has  been  pronounced  by  the  Sheriff  in  favour  of 
the  petitioner,  the  Sheriff-clerk  is  forthwith,  on  the  petitionei^s  applica-  Rscordino 
tion,  to  transmit  to  the  Office  of  the  Director  of  Chancery  the  petition  ^  d^ri& 
and  judgment,  the  proof  taken  down  in  writing,  the  inventories  of 
written  documents,  and  also  any  other  parts  or  steps  of  the  process 
(sect  12).^    The  judgment  is  thereupon  to  be  recorded  by  the  Director 
of  Chancery ;  and  an  authenticated  extract  thereof  is  to  be  prepared 

^  Titles  Act  of  1S58,  sect  30.  a  Braid's  case,  before  cited. 


*  Schedule  (P)  of  the  Act  of  1868. 

b  Section  30  of  the  Act  of  1868. 

^  Now  twenty  days  if  in  Orkney  or  Shetland— Section  33. 

«1  Or  before  the  provost  or  any  of  the  bailies  of  any  Parliamentary  bnrgh,  or  any 
jutice  of  peace  for  any  part  of  the  United  Kingdom  wherever  he  may  be  for  the  time, 
or  any  notary-pablio — Section  33. 
Section  36. 
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Gknbbal  and  transmitted  to  the  Sheiiff-clerk  of  the  county,  to  be  by  him  delivered 
^^AAcrs  ^  ^^^  party  or  his  agent.  In  practice,  the  extract  of  a  j  udgment^  or  decree 
OF  1847.  of  service  by  the  Sheriff  of  Chancery,  is  obtained  by  the  party  from  the 

Chancery  direct.* 
Effect  of  The  decree  of  service,  so  recorded  and  extracted,  is  declared  equiva- 

DBOTBB  OF  Yej^i  to  the  extract  of  the  retour  of  a  service  duly  retoured  to  Chancery 
according  to  the  old  law  and  forms  (sect  13).b  The  effect  of  the  service 
in  the  new  and  old  forms  is  thus  the  same ;  and  the  main  difference 
consists  in  this,  that,  under  the  old  form,  the  facts  were  proved  in  a  trial 
before  a  jury ;  under  the  new  form,  they  are  proved  in  a  process  before 
a  Sheriff. 

So  far,  the  proceedings,  with  a  view  to  obtain  a  real  right  in  favour 

of  the  heir  of  a  party  who  held  a  complete  title  as  a  Crown  vassal,  are 

regulated  by  the  Services  of  Heirs  Act.    These  proceedings  instruct  the 

death  of  the  ancestor,  the  time  of  his  death,  and  the  heir's  propinquity. 

chancjbbt  We  now  turn  to  the  Crown  Charters  Act,  by  which  (sects.  18  ft  19) 

UNDKRAOT       ^^  ^  provldcd  that  precepts  of  sasine  from  the  Crown,  or  precepts  from 

OF  1847.  Chancery,  may  proceed  either  on  special  services  in  the  particular  lands 

for  infeftment  in  which  such  precepts  are  sought,  or  on  general  service, 
How  oBTAraiD.  and  on  the  following  writs  being  lodged  with  the  Presenter  of  Signa- 
tures, viz. : — 

1.  The  charter  (or  other  writ  flowing  from  the  Crown)  of  the  lands 
in  question,  with  the  sasine  thereon  in  favour  of  the  applicant's  ancestor. 
To  such  charter  or  other  writ  and  sasine,  a  charter  or  other  writ  with 
warrant  of  registration  and  duly  registered,  or  with  notarial  instrument, 
where  that  is  competent,  will  now  be  equivalent. 

2.  The  decree  of  the  applicant's  special  or  general  service  as  heir  of 
his  ancestor. 

3.  The  draft  of  a  precept  of  Sasine  by  the  Crown  in  favour  of  the 
applicant  as  heir  foresaid;  which  draft  must,  like  the  draft  Crown 
chcurter,  be  prepared  and  indorsed  by  a  Writer  to  the  Signet ;  and 

4.  A  note,  signed  by  the  Writer  to  the  Signet,  praying  that  the 
precept  may  be  granted  accordingly. 

The  procedure  which  follows  is  substantially  the  same  as  in  the  case 
of  the  draft  Crown  charter  under  the  Crown  Charters  Act.  The  draft 
precept  is  revised  by  the  Presenter  of  Signatures  ;^  and  when  docqueted 
by  the  agent  of  the  party  as  revised  and  approved  of,  and  ofBciallj 
transmitted  to  the  Chancery,  it  forms  the  warrant  for  a  precept  from 
Chancery  in  terms  of  the  revised  and  adjusted  draft,  which  precept  is  to 
be  engrossed  and  recorded,  and  delivered  to  the  party.  Until  the  Titles 
Act  of  1858  came  into  operation,  the  precept  formed  the  warrant  for 

*  A  special  enactment  to  this  effect  ia  contained  in  the  36th  section  of  the  Act 
of  186S. 

b  Section  37  of  the  Act  of  1868. 

^  The  office  of  Presenter  of  Signatures  has  been  abolished,  and  its  duties  are  now 
performed  by  the  Sheriff  of  Chancery— Section  67  of  the  Act  of  1874  (37  &  38  Vict 
cap.  94). 
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sasine  in  favour  of  the  party.  But  it  was  not  addressed  to  the  Sheriff  Chanckbt 
of  the  county ;  nor  was  the  Sheriff-clerk  necessarily  the  notary  to  the  uv!^^ot 
infeftment.  It  was  addressed  to  any  notary-public  to  whom  it  might  be  ^^  ^^7- 
presented ;  and  any  notary  accordingly  could  give  the  infeftment.  It 
contained  no  express  declaration,  like  the  old  precept,  that  it  should  be 
noil  in  case  infeftment  were  not  passed  before  the  next  ensuing  term  of 
Whitsunday  or  Martinmas ;  but  the  Infeftments  Act  of  1845,  sect.  6, 
contained  such  declaration, — so  that  the  rule  on  that  point  remained 
unchanged ;  and  the  precept  was  not  assignable  to  a  third  party ;  nor 
did  it  devolve  upon  the  heir  of  the  grantee  in  case  of  his  death  before 
infeftment  It  was  strictly  personal,  and  warranted  infeftment  in  favour 
of  the  grantee  only.  An  instrument  of  sasine  in  ordinary  form  in  his 
favour  completed  his  title,  and  fully  vested  him  in  the  lands.  The 
precept  passed  no  seal,  and,  like  the  precept  in  the  old  form,  was 
authenticated  by  the  subscription  of  the  Director  of  Chancery  only.  It 
was  in  the  English  language,  as  was  also  the  sasine  upon  it. 

These  were  the  forms  in  use  under  our  older  law,  as  altered  by  the  cbowv  wbitop 
Conveyancing  Acts  of  1847.     Now,  by  the  Titles  Act  of  1868,^  sect.  1,*  ^^^^ 
sasine  is  declared  unnecessary ;  and,  consistently  with  that  enactment,  of  1858. 
the  precept,  which  was  an  order  to  give  sasine,  is  superseded  by  the 
Crown  Writ  of  dare  constat  authorised  by  the  Act  (sect  11)  and  relative 
schedule  (Or)-^    This  writ  is  in  exact  conformity  with  the  superseded 
precept,  as  far  as  regards  its  narrative,  or  statement  of  the  facts  or 
groonds  on  which  it  proceeds.     But  whereas,  in  what  may  be  called 
the  conclusion,  the  precept  contained  an  order  to  give  sasine,  the  writ 
simply  declares  the  party  served  to  be  the  heir  entitled  to  succeed  to 
his  ancestor  in  the  lands.     The  writ  is  obtained  and  authenticated 
exactly  as  the  precept  was ;  and  registration  in  the  appropriate  register 
of  sasines  completes  the  heir^s  title.    But  the  registration  ought  to  take 
place  before  the  term  of  Whitsunday 'or  Martinmas  next  after  the  date 
of  the  writ^ 

We  have  seen  that  the  decree  of  general  service,  preliminary  to  the  How  ances- 
precept  from  Chancery,  takes  no  notice  of  the  ancestor's  infeftment  That  J^^  Sd" 
infeftment  is  proved  to  the  Presenter  of  Signatures  by  the  production  p^J^m^^g 
of  the  ancestor's  titles.     And  neither  the  decree  of  general  nor  that  of  pboykd. 
special  service  bears  that  the  petitioner  is  of  lawful  age, — ^there  being  no 
object  now  in  inquiring  as  to  the  petitioner's  age.     They  say  nothing  as 
to  the  tenendas  or  rediiendo  of  the  lands,  which  are  proved  by  the  charter 
or  other  Crown  writ  produced  to  the  Presenter  of  Signatures  ;  nor  as  to 
the  party  in  whose  hands  the  lands  are  and  have  been  by  reason  of 

1  21  ft  22  Vict  cap.  76. 


^  Tlie  sabsifliing  enactmenta  on  the  subject  of  Crown  writs  of  dare  constat  and 
precepts  from  Chancery  are  contained  in  the  84th  and  following  sections  of  the  Act 
of  1868. 

b  Section  84  of  the  Act  of  1868,  and  ralative  Schedule  (U). 

^  This  is  now  made  necessary  by  the  86th  section  of  the  Act  of  1868 ;  but  see 
page  1085,  note  ^ 
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non-entiy ; — these  being  legal  results  flowing  from  the  fiEusts  otherwise 
brought  out  in  the  proceedings,  or  capable  of  being  separately  instmcted, 
and  with  which  it  is  unnecessary  to  cumber  the  proceedings  in  the  Court 
of  Service.  Nor  does  the  service,  whether  special  or  general,  notice  the 
new  extent  or  retour  duties  of  the  lands,  or  the  other  data  for  fixing  and 
assessing  the  non-entry  duties  payable  to  the  Crown.  These  duties  are, 
by  sects.  6  and  18  of  the  Act,^  appointed  to  be  ascertained  and  fixed  by 
the  Presenter  of  Signatures,^  with  the  aid  of  the  auditor  of  Exchequer. 
They  are  fixed  by  these  officials  according  to  the  principles  already 
explained  as  applicable  to  the  case  of  the  infeftment  of  heirs  by  special 
service  and  precept  from  Chancery  in  the  older  form ;  and  the  amount 
due  must  be  paid  before  the  precept  is  delivered  (sect  18).^ 

We  have  hitherto  been  considering  the  case  of  the  titles  and  entiy  of 
an  heir  whose  ancestor  had  a  complete  title,  holding  of  and  imder  the 
Ciown  as  his  immediate  superior.    We  shall  now  examine  the  procedure, 
under  the  old  and  new  systems,  applicable  to  the  case  of  the  ancestor 
having  a  disposition  from  a  Crown  vassal,  of  lands  which,  either  expressly 
or  by  force  of  Statute,  are  to  be  holden  a  se  vdde  se,  with  procuratoiy 
of  resignation  and  precept  of  sasine,  followed  by  sasine.    Such  ancestor 
might  have  become  a  Crown  vassal  by  obtaining  a  charter  of  confirmation 
from   the  Crown;  in  which  case  his  heir  would  have  proceeded  by 
service  and  precept  or  writ,  as  we  have  already  shown.    But  we  are  to 
suppose  that  the  ancestor  had  not  obtained  any  Crown  charter.    He  was 
simply  infef  t.    But  he  had  in  his  disposition  a  procuratory  of  resignation 
from  the  last  vassal     Before  the  Crown  Charters  Act  was  passed,  the 
heir  proceeded  as  follows  in  making  up  his  titles : — ^He  first  connected 
himself  with  the  procuratory  of  resignation  contained  in  the  disposition  to 
his  ancestor,  by  expeding  a  general  service  as  heir  to  him.    This  service 
could  be  expede  before  any  Judge  Ordinary.    Being  expede  and  retoored 
to  Chancery,  it  gave  the  heir  right  to  the  procuratory  of  resignation  in 
the  disposition  to   his  ancestor;  such  procuratory  being   a  personal 
right  in  the  person  of  the  ancestor.     By  virtue  of  the  procuratory  and 
retour  of  general  service,  the  heir  obtained  from  the  Crown  a  charter  of 
resignation  on  which  he  was  infeft.    He  thereby  transferred  to  himself 
the  mid-superiority,  or  immediate  superiority,  of  his  ancestor's  infeftment; 
and  then,  in  the  character  of  superior  of  that  infeftment,  he  granted  to 
himself  a  precept  of  sasine,  called  a  precept  of  dare  eonstcU,  for  infefting 
himself  as  heir  of  his  ancestor  in  the  property- fee  contained  in  that 
infeftment.     The  terms  of  the  precept  of  dare  constat  I  will  explain  when 
treating  of  the  completion  of  titles  by  heirs  to  lands  held  of  subject- 
superiors.     It  is  enough  here  to  say  that  it  is  substantially  the  same 
writ  as  the  precept  from  Chancery  already  examined.     The  heir  then 
expede  an  instrument  of  sasine  in  his  favour,  on  the  precept  of  dare 


^  Sections  69  and  84  of  the  Act  of  1868. 

b  Now  by  the  Sheriflf  of  Chancery. 

^  Section  84  of  the  Act  of  1868  -,  but  see  page  1085,  note  ^ 
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wndai^  whereby  lie  completed  his  title  to  the  property  of  the  lands  Avcbstor 
contained  in  his  ancestoi^s  unconfirmed  infeftment.    Being  separately  ^'^tsud 
infeft  in  the  superiority,  in  virtue  of  the  charter  of  resignation  from  the  ^^™  crown. 
down,  and  sasine  thereon,  he  had  to  unite  and  consolidate  these  two 
sqtarate  fees  or  feudal  estates ;  for  which  purpose  he,  as  vassal  in  the 
property-fee,  granted  procuratory  of  resignation  ad  remanentiam  in  his 
own  £BLvour  as  superior,  and  expede  and  recorded  instrument  of  resignation 
ad  remanentiam  thereupon  in  his  own  favour. 

Under  the  system  introduced  by  the  Conveyancing  Acts  of  1847, 
there  were  two  courses  open  to  the  heir,  both  of  which  were  free  of  the 
great  cumbrousness  of  the  older  form. 

1.  Under  the  Crown  Charters  Act,  sect.  21,  the  heir,  after  expeding  Combinid 

'  r  O  OHABTEB  OF 

general  service  as  before  explained,  might  apply  to  the  Crown,  through  confirmation 
the  Presenter  of  Signatures,  as  in  any  ordinary  case,  for  a  combined  PR^^rf  ^^'^^ 
charter  of  confirmation  and  precept  of  sasine ; — the  charter  of  confirma- 
tion confirming  the  lands  and  the  disposition  and  sasine  in  favour  of 
the  predecessor.    By  this  charter,  and  in  virtue  of  the  retroactive  effect 
of  the  confirmation,  the  ancestor  was  held  to  have  died  infeft  and  entered 
as  vassal  of  the  Crown.    The  charter  had  the  same  effect  as  if  it  had 
been  granted  to  the  ancestor  during  his  lifetime ;  and  the  precept  of 
sasine  formed  a  warrant  for  infeftment  of  the  heir,  just  as  in  an 
ordinary  case  the  separate  precept  operated  as  a  warrant  for  an  infeft- 
ment in  favour  of  the  heir  of  a  party  who  had  died  actually  infeft 
under  the  Crown.    This  combined  charter   and  precept  was  written 
in  Chancery,  and  signed  by  the  Director  of  Chancery  and  Keeper  of  the 
Union  Seal,  exactly  as  an  ordinary  charter  from  the  Crown.    The  precept, 
however,  was  personal,  and  authorised  sasine  in  favour  of  the  grantee 
only ;  and  it  fell  to  the  ground  if  not  executed  in  his  favour  during 
his  lifetime.    When  infeft,  his  title  was  coi£iplete ;  and  there  was  here 
no  need,  in  fact  no  opportunity,  for  consolidation.    There  had  been  no 
separation  of  the  superiority  and  property  fees. 

2.  Under  the  Services  of  Heirs  Act,  the  heir  might  obtain  a  decree  Dkcrrs  ok 
of  special  service  in  his  favour,  as  heir  of  his  ancestor  in  the  particular  uIvioe  and 
lands  contained  in  the  disposition  and  sasine  in  favour  of  his  ancestor,  confirmation. 
In  this  case  the  petition  for  service  was  addressed  either  to  the  Sheriff 
of  the  county  in  which  the  lands  were  situated,  or,  in  the  petitioner's 
option,  to  the  Sheriff  of  Chancery.    The  deceased's  domicile,  or  want  of 
domicile  in  Scotland,  did  not  affect  the  question  of  who  was  to  be  the 
Sheriff  in  the  service.    The  petition,  therefore,  and  proof  and  decree 
took  no  notice  of  the  domicile.    The  petition  bore  that  the  predecessor 
died,  on  or  about  a  day  specified,  last  vest  and  seised  in  the  lands,  conform 
to  the  disposition  and  sasine  in  his  favour,  describing  these  by  their  dates 
and  other  particulars,  as  in  schedule   (B)   annexed  to  the  Act.^    In 
specifying  the  date  of  the  death,  it  will  be  found  better  to  specify  the 


^  Schedule  (Q)  aDnexed  to  the  Act  of  1868. 
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Anobstor  year  of  God^  rather  than  to  say  *  the  day  of  lastl^  even  where  suet 
ENTE^  WITH  ^^  expression  would  be  perfectly  accurate ;  because  there  immediate!  j 
CBOTO^  follow  the  words  *  last  vest  and  seised/  The  petition  then  states  th€ 
petitioner's  propinquity,  and  that  he  is  heir  in  special  of  the  deceased  ic 
the  lands,  and  prays  that  he  may  be  served  accordingly.  The  procedure 
Dbcrrb  of       and  proof  are  similar  to  those  in  the  case  of  the  general  service.      But 

fiPJBClAli 

8BBVICB.  the  Act,  sect  21,  made  a  provision  of  very  great  value  in  connection  with 

decrees  of  special  service.    It  was  there  enacted,  that,  for  the  purpose  of 
completing  the  feudal  title  of  the  heir  served,  but  of  such  heir  only, 
rkcordbo  ako  every  decree  of  special  service  should  contain  a  precept  of  sasine :  and 
DKCBBB  that  such  decree,  being  recorded  and  extracted,  should  to  all  intents  and 

mwoMTioN.  ™  purposes  be  held  equivalent  to,  and  have  the  full  legal  operation  and 
effect  of,  a  disposition  in  ordinary  form  granted  by  the  party  deceased, 
and  who  was  last  infeft  in  the  lands,  to  the  heir  so  served,  containing 
obligation  to  infeft  deseotasehj  confirmation  only,  with  assignation  to 
whts  and  precept  of  sasine  in  common  form.    It  was  further  enacted, 
that  the  decree  of  special  service  might  be  used  by  the  party  served  in 
like  manner  as  if  it  had  been  a  disposition  from  his  ancestor  with  the 
above  clauses.    And  the  party  served  was  declared  entitled  to  be  infeft 
on  the  precept  as  on  an  ordinary  precept.    But  the  decree  was  not  trans- 
missible to  the  effect  of  authorising  infeftment  in  favour  of  the  party's 
heir  or  assignee.    Kor  was  it  equivalent  to  a  disposition  in  favour  of  the 
heir,  in  virtue  of  which  alone,  and  without  being  infeft,  he  had  right  to 
dispone  the  lands  to  a  third  party. ^b 
Sasinb  and  The  heir,  having  obtained  his  decree  of  special  service  with  precept 

of  sasme,  could  expede  mstrument  of  sasme  in  his  favour  m  usual  form; 
and  his  title  could  be  made  complete  by  Crown  charter  of  confirmation, 
confirming  both  his  ancestor's  and  his  own  sasines,  and  their  warrants, 
in  terms  of  schedule  No.  12,  annexed  to  the  Crown  Charters  Act,  or 
confirming  the  lands  and  his  own  sasine  thereof  in  terms  of  schedule 

1  Moreton's  Trnstees  v.  Moreton,  19  Jaly  1S54,  16  D.  1109. 


^  Sohedole  (Q)  of  the  Act  of  186S  direota  that  <  the  month  and  year  he  sUted  at 
foil  length.' 
Sepabatb  b  Where  an  heir  is  senred  to  his  ancestor  in  several  separate  lands  or  estates  under 

EXTRACTS.  ^Q  same  petition,  he  may  obtain  separate  extract  decrees  under  the  petition,  applicable 

to  one  or  more  of  such  parcels  of  lands  or  separate  estates,  provided  a  prayer  to  that 
e£fect  is  inserted  in  the  petition  for  service — Section  36  of  the  Act  of  186S. 
Unfbudalibbd         The  46th  section  of  tiie  Act  of  1868  extends  the  provisions  of  the  Services  Act  by 
EXTRACT  enacting  that  a  decree  of  special  service,  on  being  recorded  in  Chancery,  and  extrscted, 

m5?»?',??J?,-  shall  have  the  operation  and  effect  of  a  disposition  by  the  ancestor  in  favour  of  the  heir 
so  served,  and  the  other  heirs  and  successors  under  the  subsisting  investitores ;  and  thst 
it  shaU,  from  the  date  of  its  being  so  recorded,  be  held  to  vest  in  the  heir  a  peiBonsI 
right  to  the  lands,  and  to  render  them  liable  to  Ids  debts  and  deeds  and  to  the  diligence 
of  his  creditors,  as  weU  after  hie  death  as  during  his  life ;  and  such  personal  right  ii 
declared  to  be  transmissible  to  the  heirs  of  the  investiture  and  to  the  assignees  of  the 
heir  so  served. 

For  completing  a  feudal  title,  the  extract  decree  may  be  recorded  in  the  Begister  of 
Sasines  with  warrant  of  registration  in  favour  of  the  heir  so  served ;  or,  if  a  feudal  title 
is  not  completed  in  his  person,  his  heir  or  assignee  may  complete  a  feudal  title  by  unog 
the  extract  decree  as  an  unrecorded  conveyance,  and  completing  a  title  accordin^y. 


TRANSMISSIRLS. 


CHAP,  n.]  COMPLETION  OF  HEIR'S  TITLE.  1096 

Xo.  3.     In  this  case,  also,  the  property  and  superiority  remained  unse- 
parated,  and  there  was  no  room  for  union  or  consolidation. 

The  Titles  Act  of  1858,  sect  11,  provides  for  the  case  we  have  just  Cbowh  wbit  of 
examined,  as  well  as  for  the  case  of  the  heir  of  an  ancestor  who  had  a  how  opbratu 
complete  Crown  infeftment  Writs  of  dare  constat  can  be  obtained  from  conwbmation. 
the  Crown  equally  when  the  predecessor  had  a  title  flowing  from 
a  Crown  vassal,  but  not  completed  by  the  Crown's  confirmation, 
as  when  he  had  a  complete  title  from  the  Crown.  The  writ  of 
dare  constat,  in  the  former  case,  operates  confirmation  of  all  the  titles 
necessary  to  be  confirmed  in  order  to  complete  the  investiture  of  the 
party  obtaining  the  same.  Precepts  from  Chancery  ai'e  likewise  declared 
to  operate  such  confirmation ;  so  that  in  no  case  is  a  combined  charter 
of  confirmation  and  precept  of  sasine  required  from  the  Crown.  The 
registration  of  the  precept  or  the  writ  in  the  Register  of  Sasines,  with 
warrant  in  due  form,  will  complete  the  title.  Begistration  of  a  decree 
of  special  service,  with  warrant  thereon,  will  now  have  the  same  effect 
as  an  instrnment  of  sasine  thereon  formerly  had ;  and  the  decree  will 
DOW  contain  no  precept  or  warrant  of  sasine.* 

The  forms  we  have  been  considering  are  those  applicable  to  the  entry 
of  heirs  with  the  Crown,  where  the  predecessor  had  a  real  right,  either 
directly  from  the  Crown  or  under  a  disposition  from  a  Crown  vassal. 

If  the  ancestor  was  not  infeft  or  registered,  and  had  only  a  personal  psbsomal 
right,  then,  supposing  such  personal  right  to  be  contained  in  a  charter  of  ANcsaTOR. 
leaignation  from  the  Crown,  the  heir  had,  as  he  still  has,  to  expede  a 
general  service  as  heir  to  his  ancestor  in  order  to  vest  the  heir  in  it. 
Ue  would  then,  before  the  Titles  Act  came  into  operation,  have  expede 
an  instrument  of  sasine  in  his  favour  in  virtue  of  the  Crown  charter  of 
lesignation  and  decree  of  service,  which  would  complete  his  title.  Now, 
he  will  expede  a  notarial  instrument  in  virtue  of  the  same  writs. 

If  the  ancestor  had  merely  obtained  a  disposition,  the  heir  would 
have  to  expede  a  general  service  as  before,  in  order  to  vest  in  him 
the  personal  right  contained  in  the  disposition,  with  the  procuratory 
of  resignation  and  precept  of  sasine,  if  any,  in  that  deed.  He  would 
then,  before  the  Titles  Act  came  into  operation,  have  obtained  a  charter 
of  resignation,  following  on  the  procuratory  in  the  disposition  to  his 
ancestor,  and  on  the  decree  of  general  service ;  and  he  would  expede 
sasine  on  the  charter;  or  he  would  expede  sasine  on  the  precept  in 
the  disposition  to  his  ancestor  and  decree  of  general  service,  and 
obtain  charter  of  confirmation  in  due  form ;  or  it  might  be  that  the 
circumstances  rendered  a  combined  charter  of  resignation  and  confirma- 
tion advisable.  As  to  all  such  charters  and  forms  of  title,  the  heir, 
after  obtaining  decree  of  general  service,  stood  in  a  position  identical 


'The  heir  of  a  Crown  Yassal  may  still  complete  Ms  title  by  decree  of  general 
MTvice  and  Crown  writ  of  dare  constat  recorded  in  tiie  Register  of  Sasines,  or  by  extract 
decree  of  special  serrioe  so  recorded.  Under  either  mode  his  title  as  Crown  vassal  will 
be  complete— Section  4,  sab-sections  1  and  2,  of  the  Act  of  1874. 
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with  that  of  the  assignee  to  a  disposition  containing  piocuiatoiy  oi 
resignation  and  precept  of  sasLne,  and  not  followed  by  infeftment     Th6 
general  service  operated  in  favour  of  the  heir  just  as  a  disposition  and 
assignation  operated  in  favour  of  the  assignee ;  and  the  heir  proceeded 
exactly  as  has  been  formerly  explained  as  applicable  to  the  case  of  the 
assignee.^    Now,  a  writ  of  resignation  can  be  obtained  in  place  of  a 
charter  of  resignation,  or  of  the  combined  charter  of  resignation  and 
confirmation ;  and  the  registration  of  the  disposition,  with  the  writ  of 
resignation  thereon>  will  complete  the  title  by  resignation ;  or  a  notarial 
instrument  can  be  expede  and  recorded^  in  virtue  of  the  disposition  and 
decree  of  service ;  or,  if  the  notarial  instrument  does  not  set  forth  the 
disposition  fully,  the  disposition  will  be  recorded  along  with  the  notarial 
instrument     In  either  of  the  cases  where  a  notarial  instrument  is 
made  use  of,  a  writ  of  confirmation  by  the  Crown  may  be  written 
thereon,  which  will  complete  the  title  by  confirmation.^* 


Entry  with 

8UBJK0T- 
8UPBRI0BB, 


WhbrS 

ANCBSTOft 
KNTBRBD. 

Prbckpt  or 
clare  cotutat» 


These  observations  relate  to  the  titles  of  heirs  to  lands  of  which  the 
Crown  is  the  superior.  We  shall  now  consider  the  mode  of  procedure 
when  the  superior  is  a  subject ;  in  which  case  the  principles  are  the 
same,  and  the  forms  of  the  writs  are  not  materially  difiTerent 

I  take  first  the  case  of  the  ancestor  infeft  in  virtue  of  a  warrant 
granted  or  confirmed  by  the  superior. 

In  the  case  of  the  Crown,  we  have  seen  that  the  titles  in  the  corre- 
spending  case  were  formerly  special  service,  precept  of  sasine  from 
Chancery,  and  instrument  of  sasine ; — afterwards,  decree  of  general  or 
special  service,  precept  of  sasine  from  Chancery,  and  sasine ; — and  now 
they  are  decree  of  service  as  before,  and  writ  of  dare  constat,  registered. 
The  subject-superior  may,  if  he  thinks  fit,  require  the  heir  to  prove  his 
propinquity  by  a  general  service  as  heir  of  his  predecessor;  but  the 
demand  for  such  a  service  is  rarely  met  with.    Before  the  Titles  Act  of 
1858  came  into  operation,  it  was  usual  for  the  superior  at  once  to  grant 
voluntarily  a  precept  of  sasine,  called  a  precept  of  dare  constat,  in  favour 
of  the  heir.    By  this  precept  the  superior,  as  such, — and  on  the  recital 
that  it  dearly  appeared  (in  the  present  tense,  dare  constat)  that  the 
ancestor  died  last  vest  and  seised  in  the  fee  of  the  lands,  and  that  the 
grantee  of  the  precept  was  his  heir,  and  was  of  lawful  age  (a  statement 
which  the  Conveyancing  Acts  of  1847  did  not  strike  out  of  the  subject- 
superior's  precept),  and  that  the  lands  were  holden  of  him,  as  superior,  in 
feu  or  blench  farm,  as  the  case  might  be,  for  payment  of  the  feu  or  blench 
duties  specified, — granted  precept  or  mandate  for  infeftment  of  the  heir 

^  See  mpra,  Br.  in.  Tit.  n.  cap.  v.  on  '  Disposition  and  Assignation.' 
s  Titles  Act  of  1858,  sections  6  &  8. 


^  The  heir  of  an  ancestor,  who  possessed  on  a  personal  title,  will  now  complete  his 
title  by  general  service  and  notarial  instrument,  under  section  23  of  the  Act  of  1868. 
Entry  with  the  superior  by  writ  of  resignation  or  by  writ  of  coniinnation  is  incompetent 
Registration  in  the  Register  of  Sasines  implies  confirmation  by  the  superior — Section  4, 
Bub'Sections  1  and  2,  of  the  Act  of  1874. 
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in  the  lands.    Before  the  Infeftments  Act  of  1845^  came  into  operation,  Prbcbft  of 
the  precept  was  directed  to  the  superior's  bailies  in  that  part  specially  prom  subject 
constituted.    Thereafter  it  was  directed,  as  other  precepts  were,  to  any  su^^mob. 
Dotaiy-public  to  whom  it  might  be  presented.    The  precept  said  nothing 
as  to  non-entry  duties ;   but  these  were  due  in  the  case  of  subject- 
superiors  equally  as  in  the  case  of  the  Crown,  and  on  precisely  the 
same  principles. 

The  precept  of  dare  constat  was,  like  the  precept  from  Chancery,  available  to 
personal,  and  available  to  the  heir  only.  It  was  specially  excepted  from 
thd  Act  1693,  cap.  35,  making  other  precepts  of  sasine  available  after 
the  death  of  either  granter  or  grantee,  or  both.  But  by  the  Transference 
of  Lands  Act  of  1847,^  all  precepts  then  valid,  and  all  future  precepts, 
were  declared  good  notwithstanding  the  subsequent  death  of  the  granter, 
and  were  made  capable  of  being  used  as  warrants  of  sasine  at  any  time 
daring  the  grantee's  life.  Formerly,  the  heir's  title  was  completed  by 
sasine  on  the  precept ;  now,  the  superior  grants  a  writ  of  dare  constat,  the 
registration  of  which,  with  warrant  in  due  form,  completes  the  heir's 
title. 

In  the  above  case,  the  heir  has  it  in  his  option  to  proceed  by  decree  ^^^JfJ  ^^ 
of  special  service,  the  form  of  which  I  have  already  spoken  of.    If  the  bbryicb, 

S  A  SINK    AND 

procedure  took  place  before  the  Titles  Act  of  1858,  the  decree  would  oonfibicatiox. 

contain  precept  of  sasine,  and  would  be  followed  by  instrument  of  sasine 

and  charter  of  confirmation  from  the  superior ;   and   if  the  superior 

was  not  at  hand,  or  if  his  titles  were  incomplete,  and  in  various  other 

ciicumstances,  it  might  be  necessary  to  resort  to  this  mode  of  procedure. 

In  corresponding  circumstances,  it  may  still  be  necessary  to  resort  to 

a  special  service,  and  complete  the  title  by  registration  of  the  decree^ 

and  writ  of  confirmation.    But  it  will  be  observed  that  the  form  by 

service  requires  two  writs,  in  place  of  one  only,  for  making  the  title 

complete ;  and  the  writ  of*  dare  constat  is  thus  preferable,  where  there 

is  no  particular  reason  for  adopting  the  other  course. 

It  may  be,  however,  that  the  ancestor  was  infeft  in  several  lands  held 
of  different  superiors.  In  that  case,  a  special  service  applicable  to  the 
whole, — ^with  separate  charters  or  writs  of  confirmation  from  each 
superior,  as  applicable  to  the  lands  of  which  he  is  superior, — will  be  a 
simpler  title,  and  less  expensive  than  a  title  by  expeding  and  recording 
separate  writs  of  dare  constat  from  each  superior. 

Supposing  again  the  ancestor  to  have  been  infefb  in  virtue  of  a  Wh«re 

ANCBSTOR 

disposition  with  a  mevd  deme  holding, — the  usual  course,  prior  to  the  infkpt  but 
operation  of  the  Titles  Act  of  1858,  was  for  the  heir  to  obtain  from  the  ^»^^™^- 
superior  a  charter  of  confirmation  and  precept  of  dare  constat  combined ; 
the  charter  confirming  the  ancestor's  sasine  and  its  warrant,  and  the 
precept  granting  warrant  for  infefting  the  heir  in  the  lands  as  heir. 


1 8  &  9  Vict  cap.  35.  MO  &  11  Vict.  cap.  48,  sect  15. 


a 


*  Section  103  of  the  Act  of  1868. 
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Amcbbtor  not 
htfkft. 


Whisk  ujivb  Infeftment  on  this  charter  and  precept  completed  the  title.     The  heir, 
SUBJECT  however,  after  the  passing  of  the  Lands  Transference  Act,  had  the 

supBRioR.        option  of  proceeding  by  special  service,  instrument  of  sasine  thereon, 

and  charter  of  confirmation  from  the  superior  both  of  his  own  and 
his  ancestor's  sasines  and  their  warrants.  Now,  he  can  take  a  writ  of 
dare  constat  (which  operates  confirmation  of  all  deeds  and  instromenta 
necessary  to  be  confirmed  in  order  to  the  completion  of  the  title),  and 
he  can  register  the  writ ;  or  he  can  expede  and  register  a  special  service, 
and  take  a  writ  of  confirmation  from  the  superior.  These  two  last- 
mentioned  forms  likewise  have  been  explained,  in  reference  to  the 
titles  of  lands  of  which  the  Crown  is  the  superior.^ 

The  proceeding,  where  the  ancestor  was  not  infeft,  corresponds 
exactly  in  the  case  of  lands  held  of  subjects  with  that  in  the  case  of 
lands  of  which  the  Crown  is  the  superior ;  and  it  is  therefore  unnecessary 
to  go  over  the  forms. 

The  forms  we  have  been  considering  are  applicable  alike  to  the  titles 
of  heirs  of  line  and  heirs  of  conquesth  The  only  difference  in  the 
form  of  writing  is,  that  the  heir  of  line  is  described  in  his  titles  as 
'  nearest  and  lawful  heir,'  or  '  nearest  and  lawful  heir  of  line/ — whereas 
the  heir  of  conquest  is  described  as  '  nearest  and  lawful  heir  of  conquest,' 
— of  the  deceased,  *  in  special'  or  *  in  general,'  as  the  case  may  be.  Bat, 
when  the  same  individual  is  heir  both  in  heritage  and  conquest,— for 
instance,  when  the  eldest  son  succeeds  to  his  fadier, — ^he  ought  to  be 
described  in  the  titles  of  conquest,  equally  as  in  those  of  heritage, 
simply  as  '  nearest  and  lawful  heir  in  general'  or  *  in  special'  of  his 
predecessor.® 


Hkbsoflins 
and  of  oqn- 

QUIST. 


MODB  UNDER 
AOT  OF  1874. 


PBB80NAL 
RIGHT  UNDER 
▲CT  OF  1874. 


^  An  heir  will  now  complete  hii  title  to  lands  held  of  »  snbjeot-saperior,  in  which 
luB  ancestor  was  infeft,  either  by  writ  of  elare  contiai  from  his  superior  recorded  in  the 
Register  of  Sasines,  or  by  extract  decree  of  special  service  so  recorded.  Confinnation 
of  the  extract  decree  by  the  superior  is  implied  in  the  registration — Section  4,  sab- 
sections  1  and  2  of  the  Act  of  1874. 

b  Conquest  now  falls  to  the  heir  in  heritage — See  aupra,  p.  1075,  note*. 

^  As  mentioned  in  noteb,  p.  1083,  an  heir  now  acquires,  merely  by  suryiyance,  s 
personal  right  to  his  ancestor's  lands,  which  is  transmissible  to  his  heir  or  to  a  dLsponee, 
who  in  his  turn  may  also  transmit  it,  and  so  on. 

The  10th  section  of  the  Act  of  1874  prescribes  the  mode  in  which  a  feudal  title  msy 
be  completed  by  the  person  to  whom  the  personal  right  may  have  been  transmitted. 

The  procedure  is  by  petition  to  the  Sheriff  of  Chancery,  or  to  the  Sheriff  of  the 
county  within  which  the  lands  are  situated,  in  the  form  of  Schedule  (£)  amiexed 
to  the  Act. 

The  petition  will  set  forth  that  the  ancestor  died  last  vest  and  seised  in  the  lands 
(which  will  be  described  at  length  or  by  reference) ;  that  he  was  succeeded  by  E.  F.  u 
his  heir  in  the  lands  ;  and  that  £.  F.  died  unserved  and  uninfeft ;  and  it  vrill  then  set 
forth  '  the  names^  and,  so  far  as  known,  the  designations  of  every  proprietor  having 
only  a  personal  right  in  *  the  lands,  whether  by  succession,  bequest,  gift,  or  conveyance, 
who  has  intervened  between  the  heir  so  dying  and  the  petitioner,  and  also  the  peti- 
tiooer's  own  right  in  the  lands  ;  and  the  prayer  will  be  '  to  find  the  facta  above  set 
'  forth  proved,  and  that  the  petitioner  is  entitled  to  procure  himself  infeft  in  the 
'  foresaid  lands  in  terms  of  the  Conveyancing  (Scotland)  Act,  1874.' 

The  Sheriff,  if  he  finds  the  facts  proved,  will  pronounce  decree,  and  on  the  extract 
thereof  being  recorded  in  the  appropriate  Kegister  of  Sasines,  tlie  petiiiooier  will  be 
held  to  be  duly  infeft  in  the  landjs  contained  in  the  recorded  extract. 

The  petition  will  be  presented,  published,  and  carried  through  in  all  respects  ss  if 
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We  have  hitherto  been  considering  the  case  of  succession  under  the 
general  destination  to  a  party  and  his  '  heirs/  or'liis  '  heirs  whomsoever/ 
both  of  which  have  the  same  legal  meaning  and  efifect, — as  has,  likewise, 
the  destination  simply  to  the  party  himself  individually,  if  there  is  no 
fdither  destination  or  substitution  of  heirs.  We  are  now  to  notice  some 
cases  in  which  there  is  a  special  destination,  or  a  destination  to  a  parti- 
cular class  or  series  of  heirs,  and  the  variations  in  the  forms  of  the 
titles  applicable  to  such  cases  respectively. 

Whenever  the  destination  in  a  conveyance  is  not  simply  to  the  Hobs  op 
di^nee  without  mention  of  heirs  or  substitutes,  or  to  him  and  his  heirs  S^^^^^^ct 
01  his  heirs  whomsoever, — ^whenever  the  granter  of  a  conveyance  takes  EEJJ*"'^'* 
upon  himself  to  point  out  or  provide  the  order  or  series  of  the  heirs  who  oulab  pkid. 
are  to  succeed, — ^these  heirs  are  called  heirs  of  provision,  or  of  tailzie 
and  provision.    They  succeed  not  simply  in  virtue  of  the  Common  I^w 
or  l^al  rule  of  succession,  but  because  the  deed  has  called  them, — not 
dedincUiane  legis,  but  prcvisione  hominis.     And  it  does  not  matter  that 
the  heirs  so  called  happen  to  be  the  veiy  heirs  whom  the  law  points 
out  independently  of  the  deed.     Their  right  has  been  made  to  depend 
on  the  deed,  not  on  the  law ;  and  in  making  up  their  titles  as  heirs  they 
most  connect  themselves  expressly  with  the  particular  deed,  and  prove 
that  they  are  the  heirs  of  provision,  or  of  tailzie  and  provision,  under 
that  deed.    Thus,  if  the  destination  is  to  A.  and  the  heirs  of  his  body, 
that  is,  for  two  generations  at  least,  the  legal  order  of  succession, — and 
the  eldest  son  of  A.  will  have  the  same  right  as  if  the  destination  were  to 
A  (his  father),  and  his  heirs  whomsoever.    But  the  eldest  son,  in  his 
service  or  other  title,  will  be  described  not  simply  as  nearest  and  lawful 
heir  to  A.,  but  as  nearest  and  lawful  heir  of  provision  to  him  under  and 
by  virtue  of  the  deed  containing  the  destination. 

The  rules  in  this  respect  are  the  same  whether  the  service  is  general  Pbofbb 
or  special ;  and  a  general  service  as  heir  in  one  character  will  not  trans-  hbib  must  m 
fer  to  the  heir  rights  held  by  his  ancestor  under  a  destination  in  favour  ""  «>»™- 
of  the  ancestor  and  heirs  of  a  different  character, — although  it  may 
happen  that  both  characters  are  possessed  by  the  heir  expeding  the 
service.     Thus,  where  the  destination  in  a  marriage-contract  was  to  the 
heirs-male  of  the  marriage  (which  was  the  husband's  second  marriage), 
and  the  eldest  son  of  the  marriage  served  himself  simply  heir-male  of 
his  father, — it  was  found  that  he  had  not  connected  himself  vdth 
the  marriage-contract,  and  had  not  vested  the  right  under  that  deed  in 
himself.    In  point  of  fact,  he  was  heir-male  of  the  second  marriage ; 
hat  the  heir-male  of  his  father  was  not  necessarily  heir-male  of  that 
marriage.    The  service,  therefore,  did  not  prove  that  he  was  heir-male  of* 


it  were  a  petition  for  special  serrice,  and  the  extract-decree  will  be  equivalent  to  a 
decree  of  special  service,  and,  when  duly  recorded  in  the  Register  of  Saaines,  it  will 
b&ve  the  same  effect,  as  regards  the  lands  contained  in  it,  as  an  extract-decree  of  special 
service  duly  recorded. 
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SRRTICB  07 
HEIRS  OF 
PROVISION. 


the  marriage.    He  ought  to  have  been  served  heir-male  of  the  mariage, 
land  so  heir  of  provision  in  general,  or  in  special,  under  the  contract.^ 

In  a  somewhat  early  case,  where  the  heir's  character,  established  by 
his  service,  implied,  as  a  matter  of  absolute  necessity,  that  he  possessed 
the  proper  character,  the  service  was  sustained  as  equivalent  to  a  service 
in  the  proper  character.    This  was  the  service  of  a  son  as  nearest  and 
lawful  heir  of  his  father,  which  was  held  sufficient  as  a  title  to  transfer 
to  the  son  a  conveyance  in  favour  of  his  father  and  the  heirs-male  of  his 
body.'     But  I  have  had  occasion  to  see  an  opinion  of  Lord  Butherfard, 
in  which  the  authority  of  this  case  is  treated  as  doubtful  in  consequence 
of  the  later  decision  in  Cathcart's  case ;  and  I  think  the  Haldanc  deci- 
sion ought  not  to  be  relied  on.    Where,  again,  the  service  was  of  the 
right  party,  and  correctly  set  forth  the  deed  under  which  he  had  right 
to  certain  lands,  it  was  sustained,  though  expede  in  the  character  of  heir 
of  provision,  whereas  it  should  have  been  as  heir  of  line,  the  deed  being 
simply  in  favour  of  the  deceased  and  his  heirs  or  assignees.'    But  where 
the  destination  was  to  A.  and  his  heirs  or  assignees^  whom  failing,  to  B. 
and  his  heirs  or  assignees,  and  B.  served  himself  simply  as  nearest  and 
lawful  heir  of  A.,  it  was  held  that  though  he  was  the  nearest  and  lawful 
heir  of  A.,  as  well  as  heir  of  provision  to  him  by  the  deed,  yet^  in  order 
to  connect  himself  with  the  deed  containing  the  destination,  he  ought  to 
have  been  served  as  heir  of  provision ;  and  that,  for  such  purpose,  the 
service  he  expede  was  inept.^    And  there  can  be  no  doubt  of  the  proper 
rule  on  this  point,  viz.,  that  the  service  ought  to  be  strictly  in  the  true 
legal  character,  and  not  merely  in  a  character  which,  by  implication, 
infers  the  existence  of  that  character.    Service  is  an  oGtus  legiiimus,  to 
which  strict  rules  are  applied.     This  is  forcibly  laid  down  by  Lord 
Chancellor  Eldon  in  Cathcart's  case ;  and  so  strongly  does  this  rule 
hold,  that  even  though  there  are  two  deeds,  with  special  destinations  to 
particular  heirs,  and  in  which  the  destinations  are  actually  the  same, 
a  service  as  heir  of  provision  under  the  one  deed  does  not  operate  or 
imply  service  under  the  other  deed,  or  transfer  rights  contained  in  the 
other.     This  will  be  shown  by  a  case  formerly  referred  to  in  regard  to 
consolidation  of  property  and  superiority  by  prescriptive  possession  of 
both  on  the  superiority  title  exclusively.^     And  that  rule  is  founded 
on  the  soundest  principles  of  equity.     When  a  party  is  served  heir 
under  a  particular  deed,  he  becomes  liable  for  all  that  is  imposed  on 
him  by  that  deed.    But  there  may  be  other  deeds,  with  the  same 
destinations,  containing  obligations  to  which  he  does  not  choose  to  sub- 


»  Edgar  v.  MaxweU,  21  July  1738,  M. 
14,015,  2  Boss's  L.  G.  522,  548,  596,  599. 
The  same  rule  is  laid  down  in  Cathcart  v. 
Cassillis,  as  reversed  24  Nov.  1807,  2 
Ross's  L.  C.  525 ;  and  Duke  of  Queens- 
berry's  Trustees  v.  Earl  of  Wemyss,  21 
Jan.  1819,  Hume,  727. 

*  Haldane  v.  Haldanes,  27  Nov.  1766, 
M.  14,443. 


'Bell  V.  Carrutbers,  21  June  1749, 
M.  14,016. 

«  Woodmaas  v.  Hislop's  Trustees,  2S 
Jan.  1825,  3  Sh.  476.  A  similar  dedston 
was  pronounced  in  Colvin  o.  Alison,  14 
Dec.  1796,  Hume  723. 

*  Lord  Elibank  v.  Campbell,  21  Kot. 
1833,  12  Sb.  74.  See  particularly  the 
opinions  of  Lords  Balgray  and  Oilliei. 
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iect  himself;  and  it  would  be  unjnst  to  hold  him  subjected  to  the  Skbttcb  op 
obligadons  under  any  deed  which  he  has  not  adopted,  because  of  his  pbovisioh. 
assuming  the  character  of  heir  under  a  different  deed.     The  safe  rule  is  heib'Tpboper 
to  hold  a  party  not  to  be  connected  with  any  deed  containing  a  particular  character 

•  c?       X  MUST  BB  BUT 

destination,  until  he  has  actually  assumed  the  character  of  heir  under  pobth. 
that  deed.  There  is  only  one  exception  to  that  rule,  viz.,  the  case  of 
destinatdons  to  heirs-male  general ;  which  being  a  distinct  class,  the 
service  as  heir-male  will  connect  the  heir  with  all  rights  so  destined, 
and  subject  him  to  the  corresponding  burdens,  just  as  a  service  as 
nearest  and  lawful  heir  connects  the  heir  with  all  rights  destined  to  heirs 
whomsoever.^* 

The  rule,  that  the  character  of  heirship  must  be  expressly  set  forth,  Nor  necessart 
does  not  equally  hold  in  the  case  of  precepts  or  writs  of  dare  constat  wBi^oF^re^ 
from  subject-superiors.     These  have  never  involved  representation  or  <»«^- 
liability  beyond  the  value  of  the  particular  lands  which  they  contain. 
They  generally  proceed  on  private  knowledge,  and  are  not  actus  legUimi  ; 
and  it  has  been  held  enough  if  the  precept  is  granted  to  the  right 
heir,  though  he  is  not  described  as  he  ought  to  be  in  a  service.^    The 
same  principle  was  followed  in  the  case  of  Ogilvy ;'  but  there  the  precept 
followed  a  charter  of  confirmation  expressly  confirming  the  writs  con- 
taining the  destination,  and  holding  them  as  verhaiim  engrossed.    That 
case,  therefore,  does  not  support  any  laxity  of  practice  on  this  point ; 
and  unquestionably  it  is  usual  and  proper  to  be  as  careful  and  accurate 
in  stating  the  heir's  character  in  precepts  or  writs  of  dare  constat  as 
in  services. 

In  the  service  of  heirs  of  provision,  or  of  tailzie  and  provision,  the  Deed  of  pbo- 
deed  or  deeds  of  provision  founded  on  must  be  distinctly  specified.  This  Sbotikd."  ** 
has,  for  a  long  time,  been  considered  the  rule ;  though  in  two  cases  ser- 
vices as  nearest  and  lawful  heir  of  tailzie  and  provision  were  sustained, 
notwithstanding  that  the  retours  did  not  specify  the  deeds  containing 
the  destinations  ;*  and  the  report  of  Hay's  case  bears  that,  in  Chancery, 
there  were  many  retours  of  heirs  of  provision  in  which  the  deeds  of 
provision  were  not  set  forth.     But  in  these  cases  it  appeared  that  the 

*  Lord  President  Campbell  in  CathcaH's  >  Ogilvy    v.    Ogilvy,    6    June    1S17. 

CMe,  24  Not.  1S07,  2  Ron's  L.  0.  635.  Hume,  724. 

'  Darham'a    Trustees    v.    Graham,   31 

Jan.  1798,  M.  15,118;  Crichton's  Credi-  «  Forbes  v.  Maitland,  12  August  1753, 

ton  V.  Christian  Knowledge  Society,  16  M.   14,431 ;  and  Hay  v.  Hay,  30  June 

^an.  1798,  M.  15,115.  1758,  M.  14,369. 


*  The  lltb  section  of  the  Act  of  1874  (37  &  38  Vict.  cap.  94)  provides  that  <  not- 
'  vithstanding  any  existing  law  or  practice  it  shall  be  no  objection  to  any  precept  or 
'  writ  from  Chancery,  or  of  dare  eoruUU,  or  to  any  decree  of  service,  whether  general  or 
'  ipecial,  or  to  any  writ  of  acknowledgment,  whether  obtained  before  or  after  the 
'commencement  of  this  Act,  or  to  any  other  decree,  or  to  any  petition,  that  the 
'  character  in  which  an  heir  is  or  may  have  been  entitled  to  succeed  is  erroneously 
*  itated  therein ;  provided  such  heir  was  in  truth  entitled  to  succeed  as  heir  to  the 
'  lands  specified  in  the  precept,  writ,  decree,  or  petition.' 

Reference  may  here  be  made  to  Mr.  Mowbray^s  observations  on  this  section,  p.  80 
of  his  Analysis  of  the  Conveyancing  Act  of  1874. 
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deeds,  though  not  specified  in  the  retour,  had  been  piodnced  or  founded 
on  at  the  time  of  the  service ;  and  the  rale  is  now  imperative,  by  the 
Services  of  Heirs  Act,  sect  4,^  which  requires  that  in  all  petitions  for 
service  of  heirs  of  provision  the  deed  or  deeds  of  provision  shall  be 
distinctly  specified.  The  same  practice  ought  to  be  observed  in  the 
case  of  precepts  or  writs  of  dare  constat, 
Skrvicb  undbb  When  the  service  is  under  a  deed  of  entail,  the  heir's  character  will 
B^TTAtL.  ^  described  as  heir  of  tailzie  and  provision  of  the  deceased  under  the 

deed  of  entail,  which  will  be  identified  and  described  by  naming  its 
maker  and  giving  its  date,  and  the  date  of  registration  in  the  register  of 
entails.    It  is  unnecessary  to  insert  the  full  destination,  or  the  conditioDS 
of  entail,  or,  in  general  services,  even  to  refer  to  the  conditions  in  the 
way  required  in  special  services  or  in  other  feudalising  transmissions ; 
but  it  is  usual  and  proper  to  insert  the  destination  down  to  and  includ- 
ing the  branch  under  which  the  petitioning  heir  is  called.b    And  in  the 
special  service,  and  generally  in  every  proper  feudalising  title  completed 
by  heirs  of  entail  after  the  entail  has  been  first  feudalised,  the  rule  is 
different    Prior  to  the  passing  of  the  Conveyancing  Acts  of  1847,  it  was 
necessary  in  each  and  every  feudalising  title  (including  the  retour  of 
special  service)  to  engross  verbiztim  the  whole  destination  with  the  whole 
conditions  of  the  entail    The  destination  had  to  be  engrossed  in  every 
feudalising  title  ad  longum,  until  the  Titles  Act  of  1858  came  into 
operation ;  since  which  date  reference  to  the  destination  as  contained 
in  the  recorded  entail,  or  as  set  forth  at  full  length  in  any  writ  in  the 
progress  recorded  in  the  appropriate  register  of  sasines,  is  sufBcient' 
With  regard  to  the  conditions  of  entail,  there  are  different  rules  in  differ- 
ent circumstances.     If  the  entail  has  been  recorded  in  the  register  of 
entails,  it  is  enough  in  the  heir's  feudalising  titles  to  make  a  reference 
to  the  conditions  as  inserted  in  the  recorded  entail     If  the  entail  has 
been  feudalised  by  instrument  of  sasine,  it  is  enough  to  make  a  similar 
reference  to  any  recorded  sasine  forming  part  of  the  progress  of  title- 
deeds  under  the  entail     The  form  for  such  reference  will  be  found  in 
the  note  to  schedule  (B),  annexed  to  the  Services  of  Heirs  Act,  and  in 
corresponding  schedules  annexed  to  the  other  Acts  of  1847.    There  is  no 
express  provision  in  the  Titles  Act  of  1858,  declaring  reference  to  a 
recorded  conveyance  to  be  equivalent  to  reference  to  a  recorded  instni- 
ment  of  sasine ;  and  sect  1  does  not  operate  to  the  effect  of  giving  the 
recorded  conveyance  the  same  position,  in  this  respect,  as  the  conveyaDce 
with  instrument  of  sasine  recorded.     It  says  that  registration  of  the 
conveyance  shall  have  the  same  effect  as  if  the  conveyance  had  been 
followed  by  instrument  of  sasine  ;  but  it  does  not  say  that  the  convey- 

^  Titles  Act  of  1858,  sect.  17.® 


*  Section  29  of  the  Act  of  1868. 

1)  RefereDce  to  the  conditions  of  the  entail  is  now  necessary  in  petitions  for  geoeral 
service  as  heir  of  entail  framed  in  terms  of  Schedule  (P)  of  the  Act  of  1868. 
^  Section  9  of  the  Act  of  1S68. 
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ance  tecorded  is  both  a  conveyance  and  an  instrument  of  sasine.     On  SsKvieBuimtR 

KWTA  IT.- 

the  contraiy,  its  object  is  to  supersede  the  instrument  of  sasine  ;  and  as 
the  Conyeyancing  Acts  of  1847  expressly  require  reference  to  the  con* 
didons,  as  in  the  recorded  entail,  or  a  recorded  instrument  of  sasine, 
it  was  necessary,  notwithstanding  the  Act  of  1858,  where  there  was 
no  recorded  entail  and  no  recorded  instrument  of  sasine,  that  the 
feadalising  titles  of  the  heirs  should  contain  all  the  conditions  of  the 
entail  ad  langum.  Now,  by  the  Act  of  1860,  sect  27,  reference  to  the 
conditions  as  contained  in  any  conveyance,  instrument  of  sasine,  or  other 
writ  duly  recorded  in  the  appropriate  register  of  sasines,  is  declared 
equally  effectual  with  reference  thereto  as  contained  in  an  instrument 
of  sasine.^  The  case  of  the  destination  is  difierent  The  sections  on 
that  point  expressly  allow  reference  to  any  recorded  conveyance  form- 
ing part  of  the  title,  and  containing  the  full  destination.^ 

If  the  entail  has  not  been  recorded  in  the  Register  of  Entails,  or  if 
there  is  no  instrument  of  sasine  following  upon  or  in  terms  of  it,  duly 
engrossing  the  conditions, — a  point  on  which,  before  completing  the 
new  title,  practitioners  should  satisfy  themselves  by  comparison  of  the 
instroment  of  sasine  with  the  entail, — then  the  conditions  of  the  entail 
most  be  folly  engrossed  in  the  heir's  feudalising  titles,  just  as  before  the 
passing  of  the  Conveyancing  Acts  of  1847.  In  the  case  of  new  entails, 
—that  is,  entails  executed  after  1st  August  1848, — ^in  which  the  special 
clause  of  registration  in  the  Register  of  Entails  comes  in  place  of  the 
irritant  and  resolutive  clauses,  or  of  the  three  leading  prohibitions  and 
the  irritant  and  resolutive  clauses,  it  is  necessary  for  the  heir  in  his 
feadalising  titles  to  insert  the  registration  clause,  or  a  valid  reference  to 
it,  just  as  the  irritant  and  resolutive  clauses,  or  the  above  prohibitions 
and  such  irritant  and  resolutive  clauses,  would  have  been  inserted  or 
referred  to  had  these  been  in  the  entail' 

The  Acts  of  1868  and  1860,  however,  do  not  make  provision  for 
reference  to  the  destination,  and  the  conditions  of  entail  in  the  petition 
for  a  special  service ;  and  I  apprehend  that,  when  the  title  is  to  be 
completed  by  means  of  a  special  service,  the  provisions  of  the  Acts  of 
1858  and  1860  will  not  be  available.b  Neither  will  the  Acts  of  1847 
be  available  when  these  Acts  require  reference  to  an  instrument  of 
sasine,  and  there  is  no  instrument  of  sasine  to  refer  to. 

Another  case  in  which  an  heir  of  entail  may  have  to  complete  titles,  skrviob  to 
and  which  appears  to  require  a  caution,  is  that  of  the  special  service  as  i^^M  bt 
heir  of  the  deceased  in  lands  added  to  the  entail  by  an  excambion,  in  kcambion^ 

1  AcU  of  1858,  sect.  17 ;  1860,  seat  11,         >  1]  &  12  Viot.  cap.  36,  sect.  39. 


*A  similar  provision  is  made  by  section  9  of  the  Act  of  1868,  atid  relative 
Schedule  (C). 

bThii  omission  has  now  been  supplied  by  the  Act  of  1868,  both  by  the  terms  of 
Schedules  (P)  and  (Q),  and  also  by  the  provision  in  the  int<!rpretation  clause  that  the 
words  'deed*  and  'conveyance'  shall  include  'petitions.* 
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Serticbuvdeb  virtue  of  the  Montgomery  Act^    That  Act  declares,  by  sect,  33,  that, 
ENTAIL.  xipon  the  procedure  therein  set  forth  being  duly  followed  out,  the  lands 

given  in  exchange  to  the  entailed  estate  shall  be  held  to  be  a  part 
thereof,  and  shall  be  subject  to  all  the  prohibitory,  irritant,  and  resolutive 
clauses  of  the  entail,  in  the  same  manner  as  if  the  lands  had  been 
originally  a  part  of  the  est-ate.    The  lands  brought  under  the  entail  are 
thus  placed  in  the  same  position  (as  regards  the  fetters)  as  if  they  had 
been  originally  in  the  entail ;  and  I  apprehend  that,  in  any  special 
service  and  other  titles  applicable  to  such  lands,  the  destination  and 
conditions  of  the  entail  ought  to  be  inserted  or  referred  to,  just  as  if 
the  lands  had  been  actually  contained  in  the  entail    I  do  not  hold  it 
enough  to  refer  to  the  destination  and  conditions  as  these  are  noticed 
in  the  contract  of  excambion  and  sasine,  even  if  sasine  has  followed 
thereon. 

Beal  burdens  in  the  ancestor's  title  must  be  inserted  or  referred  to, 

on  the  same  principles  as  those  which  are  applicable  to  the  conditions 

of  entail  in  proper  entail  titles. 

The  pboper  In  the  oases  of  provisional  destination  which  we  have  been  oonsider- 

sH^^TOMrn  ^S>  ^'^  ^^^>  ^^^^  ^  service  as  heir  of  provision  or  of  tailzie  and  provision 

t!»^^         is  necessary,  has  always  been  clear  and  undoubted.    But  there  are  several 

classes  of  oases  which  present  difficulties,  and  in  regard  to  some  of  which 

the  rules  of  law  and  practice  are  yet  imperfect  and  unsatisfactoiy.    The 

proper  object  of  a  service  is  to  transmit  a  right  from  the  dead  to  the 

living,  or  to  form  the  warrant  and  authority  for  the  investiture  of  the 

heir  in  a  subject  which  was  vested  in  his  ancestor.    For  these  purposes 

it  is  indispensable  to  find  out  in  whom  the  subject  was  last  vested  in  fee ; 

as  it  is  from  that  person,  and  from  him  only,  tiiat  it  must  be  transferred. 

The  cases  I  here  refer  to  are  those  in  which  destinations  occur  in 

favour  of  parents  in  liferent^  and  their  children  in  fee. 

(1.)  Parbvt  III        Where  the  destination  is  to  the  parent  in  liferent^  and  his  children 

cmS™^^    Tiewci^Mrt,  or  not  named,  in  fee,  the  intention  is  held  to  be  to  give  the 

naaeUwri  in       parent  the  fee.    He  accordingly  enjoys  all  the  rights  of  a  fiar  during  his 

life  ;  and,  on  his  death,  his  children  make  up  titles  to  the  lands  destined 
as  above,  exactly  as  if  the  destination  had  been  to  the  parent  expressly 
in  fee  and  not  in  liferent     The  destination,  apparently,  is  construed  as 
in  favour  of  the  parent,  and  after  his  death  to  the  children. 
(2.)  PARBirr  nv        Tlie  above  case,  however,  is  to  be  distinguished  from  that  of  a  proper 
^^^^m^    liferent  constituted  by  convjeyance  to  one  in  liferent  and  to  a  nominaiim 
'^^^  fiar.   Such  right  ofliferent  is  a  mere  burden.  The  fee  is  in  the  nomtno/im 

fiar  as  institute  or  disponee  ;  and  there  is  no  room  for  service  in  order  to 
complete  his  title.  There  is  no  room  to  presume  in  that  case  that  the 
intention  was  to  give  the  fee  to  the  party  described  as  liferenter.  The 
deed  expresses  the  reverse ;  and  there  is  no  need  of  giving  the  liferenter 
a  constructive  fee  in  order  to  satisfy  the  feudal  rules ;  he  is  therefore 
liferenter,  and  no  more.*     The  distinction  between  these  two  cases  is 

1  10  Geo.  III.   cap.  51.  '  M*latosb  v,  Manioih  and  Sproat,  2S  Jan.  1S12,  F.  C. 
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very  clearly  brought  out  by  a  case  where  there  was  a  destination  to  Thb  fiab  op 
A.  R  in  liferent,  and  to  C.  D.  also  in  liferent,  and  the  heirs  procreated  ]^8tbb°" 
or  to  be  procreated  of  C.  D.'s  body.     In  that  case  the  liferent  right  of  a»c™tained. 
A.  B.  formed  a  mere  burden.     The  right  of  C.  D.,  though  a  nominal  life- 
rent, was  a  coDstructive  fee  in  his  person  ;  and  the  heirs  of  the  body  of 
C.  D.  were  not  fiars,  but  only  heirs  of  provision,  and  it  was  necessary 
for  them  to  make  up  their  titles  as  heirs.^     Service  to  the  proper  life- 
renter  in  such  cases  would  transmit  nothing.' 

Where,  again,  the  destination  is  to  the  father  in  liferent,  for  his  ('-JLT^iP^  ^ 
liferent  use  allenarly,  and  to  the  heirs  of  his  body  to  be  bom  in  fee,  allenablt  and 
the  beneficial  right  of  the  father  extends,  as  formerly  explained,'  to  the  body  in  tvm, 
liferent  only, — ^unless  heirs  of  his  body  shall  fail,  and  the  destination  is 
granted  by  himself.  The  feudal  fee  is  in  the  father,  as  in  the  other  case ; 
bnt  unless  heirs  of  his  body  shall  fail,  and  he  has  himself  granted  the 
destination,  the  father  holds  the  fee  not  for  himself,  but  as  trustee 
for  the  heirs  of  his  body,  who  will  on  his  death  make  up  titles  as  heirs 
of  proyision  to  him  under  the  deed.^^  And  when  the  destination  is 
as  above,  and  the  father  has  expede  infeftment  in  favour  of  himself  in 
liferent  only,  without  noticing  the  right  of  fee  at  all,  the  eldest  son  will 
succeed  as  heir,  and  make  up  his  title  by  service  as  heir  of  provision  to 
his  father ;  but  the  service  will  be  general,  and  not  special  The  fee  was 
conveyed  by  the  disposition,  and  the  father  might  have  made  his  right 
thereto  real,  though  only  in  trust  for  his  children;  in  which  case  a 
special  service,  or  pre^cept,  or  writ,  and  registration  thereof  with  warrant 
thereon,  would  have  been  required  in  favour  of  the  heir.  Sut  the 
father's  right  under  the  disposition,  in  regard  to  the  fee,  was  allowed  to 
remain  personal  only, — the  infeftment  in  his  favour  extending  merely  to 
the  liferent ;  therefore  a  general  service  only  is  required  by  the  heir  to 
take  up  the  right  under  the  disposition.  In  reference  to  this  question 
I  have  to  call  your  attention  to  a  case,  where  there  was  a  destination 
in  an  entail  to  a  lady  in  liferent  only,  and  her  second  son  in  fee  ;  and 
the  second  son,  though  not  bom  for  two  years  after  the  entailer's  death, 
was  held  not  to  be  affected  by  fetters  directed  against  his  mother  and 
the  heirs  substitute.^  It  was  there  decided  that  the  second  son  was  the 
institute ;  though  by  the  conception  of  the  destination  the  fee  would 
appear  to  be  in  pendente  between  the  death  of  the  entailer  and  the 
second  son's  birth,  unless  by  supposing  a  fiduciary  fee  to  be  in  his 

^  Linduy  v.   Doit,  9    Dec.    1807,  M.  *  Baff,  p.  447 ;  Dandas  v.  Dondas,  23 

App.  FUr,  No.  1.  Jan.  1823,  2  Sh.  146. 

'Dennittoan  «.  Crichton  and  others,  ^  MaxweU    v.    Logan,  20    Dec.    1836, 

5  Feb.  1824,  2  Sh.  678.  15  Sh.   291  ;   affirmed  1    Aagust   1839, 

'  See  tupra^  p.  839  et  teq,  Maclean  and  Robinson's  App.  790. 


'  In  the  father's  lifetime  the  '  heir  of  his  body '  cannot  be  ascertaiued,  and  the  fee 
held  in  tmst  therefore  does  not  vest  in  any  person,  and  cannot  be  conveyed  or  other- 
^w  transmitted  while  the  father  lives — Ferguson  o.  Fergnson,  19  March  1875, 
2  B.  627.     See  also  on  this  subject  Maale,  Petitioner,  14  June  1876,  3  R.  831. 
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Tex  riAR  or  mother,  in  virtue  of  the  right  of  *  liferent  only/  It  was  pleaded  thai 
MusT^^  a  declarator,  that  the  second  son  was  the  institute,  would  have  beei 
▲BCBSTADnsD.    sufficieut  to  make  good  his  right  to  the  procuratoiy  and  precept  in  th< 

entail ;  and  the  Judges  here  had  no  doubt  of  his  being  disponee, — ^Lord 
Corehouse  saying  that  his  right  as  such  vested  ipso  jure.  I  do  not  hold 
that  case  as  settling  that  for  feudal  purposes  there  was  no  fiduciaiy  fee 
in  the  liferenter.  It  settled  that,  in  a  question  with  respect  to  the 
operation  of  the  fetters  of  an  entail,  the  party  first  called  as  the  real  fiaz 
was  not  an  heir ;  but  I  do  not  think  it  did  more.  I  believe  the  practice 
in  similar  cases  is  to  serve  the  real  fiar  heir  of  tailzie  and  provision  to 
the  fiduciary  fiar.* 

Moreover,  when  the  parent  himself  grants  the  destination  in  his  own 

favour  in  liferent  allenarly,  and  to  the  heirs  of  his  body  in  fee,  whom 

failing,  to  his  own  heirs  whatsoever,  he  does  not  divest  himself  of  the 

fee  in  a  question  with  his  own  heirs  whatsoever.    The  heiis  of  his  body, 

if  they  exist,  will  have  the  beneficial  interest  in  the  fee ;  but,  supposing 

them  to  fail,  he  remains  the  fiar,  and  can  alter  the  destination  so  as  to 

exclude  his  own  heirs  whatsoever.^ 

Prxdbcxasiof        The  next  case  of  peculiarity  requiring  notice  is  that   where  the 

uiSiRDMTniA-  g'™^'^^^  of  ^^y  testamentary  or  mortis  causd  deed  dispones  to  a  party 

TioN  nr  mortis   who  predeceases  him,  whom  failing,  to  other  parties.     The  practice,  as 

regards  cases  of  the  above  description,  has  varied  at  different  times  ] 
and  the  rule  to  be  observed  cannot  be  regarded  as  yet  finally  and  con- 
clusively settled, — at  least  it.  has  not  been  authoritatively  placed  on  a 
satisfactory  footing. 

The  alternative  courses  which  were  followed  as  applicable  to  such 
cases  in  older  practice  were — (1.)  To  expede  a  general  service,  in  favour 
of  the  person  on  whom  the  right  first  actually  devolved,  as  heir  of  provi- 
sion under  the  testamentary  deed  to  the  institute  or  first  disponee 
under  the  deed  ;  although  such  institute  had  predeceased  the  testator, 
and  had  never  enjoyed  any  right  under  the  deed ;  and  (2.)  To  expede 
service  in  his  favour  as  heir  of  provision  to  the  testator  himself  under 
the  deed. 

With  regard  to  the  first  of  these  courses, — ^that  is,  the  service  to  the 
predeceasing  institute, — it  was  long  held  that  although  the  deed  was 
undelivered,  and  revocable,  and  was  in  fact  a  legal  nonentity  until  the 
death  of  the  testator,  yet  as  all  dispositions  of  heritable  estate  in  Scotland 
contained  direct  de  prcssenU  conveyances, — ^and  in  testamentary  deeds 
there  is  a  clause  dispensing  with  delivery,  and  declaring  the  deed  as 
good  as  if  delivered, — there  was  a  legal  necessity  for  holding  that  snch  a 

^  Wilson  V.  Reid  and  others,  4  Dec.  1827,  6  Sh.  198. 


^  When  A  father  is  constituted  fiduciary  fiar  for  his  children,  each  child  on  conii^ 
into  existence  acquires  a  transmissible  right  to  the  subjects.  His  interest  is  said  to  be 
that  of  a  disponee,  not  an  heir. — Douglas  v.  Thomson,  7  January  1870,  8  Macpb.  S7i 

The  child  has  not,  however,  a  feudal  title  to  the  subjects,  which  may  be  acqairedio 
the  manner  mentioned  in  the  text,  or  by  adjudication. 
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right  was  in  the  party  called  as  institute,  as  to  require  the  party  first  Pbedkcrabi 
taking  under  the  deed,  and  called  as  substitute,  to  connect  himself  with  unobb"^™ 
Ae  nominal  institute  by  general  service.  nfmoJi^^'' 

An  opinion  that  such  was  the  proper  course  was  expressed  by  the  mimA  dbkd. 
Cooit  in  the  first  stage  of  the  case  of  Colquhoun.^    The  eldest  son  of  the 
testator  was  the  party  called  as  fiirst  disponee  or  institute  in  that  case. 
He  had  predeceased  the  testator ;  and  the  next  substitute  was  the  person 
who  actually  succeeded  on  the  testator's  death.    This  substitute  expede 
a  general  service  as  heir  of  tailzie  of  the  testator  under  the  deed,  and 
proceeded  to  feudalise  the  deed,  as  if  he  had  thereby  vested  himself  in 
itk  and  had  right  to  its  executive  and  other  clausea    The  question  was 
whether  the  title,  so  completed,  was  valid  ;  and  whether  the  deed  was 
thereby  feudalised.    Lord  Balgray  said, '  the  eldest  son  was  the  disponee 
and  institute ;  and  therefore  a  personal  fee  was  vested  in  him/    But  the 
case  was  appealed,  and  remitted  by  the  House  of  Lords,^  with  these 
(questions  for  opinion  of  the  Judges  of  the  Court  of  Session, — (1.)  Whe- 
ther the  service  to  the  testator  was  valid  ?  and  (2.)  Whether  the  service 
should  have  been  to  the  testator^s  eldest  son,  the  institute ;  or  to  any  other 
and  what  person  ?    On  these  questions  the  Court  gave  their  opinion,' — 
(1.)  That  the  service  as  heir  to  the  testator  was  inept  to  take  up  the 
procuratoiy  or  precept  granted  by  the  testator  in  favour  of  his  eldest  son 
and  other  heirs ; — there  was  nothing  vested  in  the  testator  by  such  pro- 
ctiratoiy  or  precept,  or  which  could  be  taken  out  of  him  and  transferred 
to  another  by  such  service ;  and  (2.)  That  where  the  institute  in  such  a 
deed  predeceases  the  testator  no  right  has  vested  in  him,  and  the  party 
on  whom  the  right  actually  devolves  is  not  a  proper  substitute  heir,  but 
conditional  institute  or  disponee, — the  condition  attached  to  his  right 
being  the  predecease  of  the  institute  before  the  testator ;  and  that  the 
conditional  institute  should  establish  his  right  by  bringing  a  declarator 
in  the  Court  of  Session,  that  the  condition  originally  attached  to  his 
right  had  been  purified  by  the  predecease  of  the  institute,  and  that  he 
was  now  the  institute  and  disponee,  and,  as  such,  entitled  to  take  up  the 
procuratoiy  and  precept  in  the  deed. 

The  course  here  pointed  out  had  been  taken  in  an  earlier  case  ;^  and 
the  principle  of  these  decisions  appears  to  be  this : — The  maker  of  the  ' 
deed  has  disponed  the  lands  from  himself  to  some  one  else.  The  ques- 
tion is, — To  whom  has  he  disponed  them  ?  Who  is  the  disponee  under 
the  disposition  ?  The  decree  of  declarator  answers  that  question,  and 
supplies  the  disponee.  But  it  was  enough  for  the  decision  of  the  point 
fit  issue  in  Colquhoun's  case  to  find  that  the  service  to  the  maker  of  the 
entail  was  inept.  The  question,  whether  service  to  the  predeceasing 
institute  ought  to  have  been  expede,  did  not  affect  the  result  of  the  case 
Wore  the  Court ;  and  in  a  subsequent  case,^  exactly  similar  to  Colqu- 

'  Colqahonn   v.    Colqnhoiin,    16    Dec.  *  M'Kenzie  v.   M*Kenxie   and  others, 

1828,  7  Sh.  200.  24  Nov.  1S18,  F.  C. 

*  17  Feb.  1831,  6  WiL  &  Sh.  App.  32.  *  Murray  v.  Murray  and    others,    21 

*  8  July  1831,  9  Sh.  911.  May  1833,  11  Sh.  629. 
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houn's,  countenance  was  given  to  the  plan  of  serving  to  the  predeceasing 
institute.    That,  however,  was  an  amicable  suit,  raised  merely  for  the 
sake  of  direction.    And  when  the  question  came  next  before  the  Court, 
the  circumstances  were  again  such  as  to  render  unnecessary  the  decision 
of  the  abstract  question,  whether  there  should  be  service  to  the  prede- 
ceasing institute  or  not.    In  the  case  now  referred  to,  there  was  a  direct 
disposition  by  a  testamentary  and  undelivered  deed  to  A.  and  the  heirs  of 
his  body ;  whom  failing  to  B.  and  the  heirs  of  her  body ;  whom  failing,  to 
C.  and  the  heirs  of  her  body.   A.  and  B.  predeceased  the  maker  of  the  deed 
without  leaving  issue ;  and  C.  was  served  heir  of  provision  to  A.,  that  is,  to 
the  predeceasing  institute.    In  these  circumstances,  four  Judges  (the  Lord 
Justice-General  Boyle,  the  Lord  Justice-Clerk  Hope,  and  Lords  Medwyn 
and  Meadowbank)  held  that  service  to  the  predeceasing  institute  was  the 
proper  course  to  be  taken,  and  that  the  personal  right  under  the  deed 
vested  in  C.  as  heir-substitute  duly  served.    Six  Judges  (Lords  Moncreif^ 
Cockburn,  Mackenzie,  Oillies,  FuUerton,  and  Cuninghame)  held  that  C. 
was  conditional  institute,  and  that  the  personal  right  under  the  deed  vested 
in  her  as  such  without  service.    But,  in  either  view,  C.  had  a  good  title : 
and  the  Court  held  unanimously  that  the  personal  right  under  the  deed 
had  vested  in  C,  and  that  she  had  made  up  a  vaUd  title ;  because,  if  she 
was  a  proper  substitute,  her  service  to  A.  was  the  proper  step  for  taking 
up  the  disposition  in  her  favour ;  and  if  she  was  a  conditional  institute 
she  was  disponee,  and  no  service  was  necessary.    The  Court  at  the  same 
time  expressed  a  unanimous  opinion  that,  supposing  C.  to  be  a  condi- 
tional institute,  a  declarator  of  her  right  was  not  required  to  authorise 
her  using  the  procuratory  or  precept ;  and  that,  as  soon  as  the  condition 
was  really  and  truly  purified,  she  might  feudalise  the  disposition,  just  as 
any  disponee  would  have  done  whose  right  was  unconditional  from  the 
first.^    But  the  abstract  question,  as  to  the  mode  of  making  up  titles  in 
such  cases,  is  not  settled,  and  is  expressly  shown  to  be  open,  both  in 
what  passed  in  the  Court  here  and  in  the  Court  of  Appeal  in  Fogo's  case. 
The  course  of  absolute  safety,  therefore,  in  similar  cases,  is  to  make  up 
the  title  in  such  a  way  as  to  be  unexceptionable  in  either  alternative — of 
service  to  the  predeceasing  institute  being  necessary,  or  of  its  being  not 
so.    There  is  no  need,  however,  of  a  declarator  for  that  purpose. 

A  more  intricate  title  may  become  necessary  under  a  destination 
similar  to  that  in  Fogo's  case,  with  a  slight  change  of  circumstances.  In 
Fogo's  case,  both  the  institute  and  first  substitute — say  A  and  B.— pre- 
deceased the  testator ;  and  C,  the  next  substitute,  then  served  to  A  Bat 
supposing  that  A.  only  predeceased,  that  R  survived,  but  died  without 
making  up  any  title,  and  that  the  estate  then  devolved  upon  G.,--C. 
would  still  have  to  be  served  heir-substitute  of  provision  to  A,  on  the 
alternative  view  supported  by  four  Judges  in  Fogo's  case.  But  heieould 
not  himself  be  conditional  institute,  on  the  alternative  view  which  was 

^Fogo  V.  Fogo,  11  March  1842,  4  D.  1063;  affimed  18  Angost  1843,  2  BeU'i 
Apii.  196. 
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supported  by  the  six  Judges.  B.  is  supposed  to  have  survived :  B.  thus 
became  conditional  institute,  according  to  the  latter  alternative;  and 
C  would  have  to  be  served  heir  of  provision  not  only  to  A.,  to  meet  the 
first  alternative  view^  but  likewise  to  B. ;  because,  according  to  the  other 
alternative  view,  the  right  vested  in  B.  by  his  survivance ;  and,  if  it  so 
rested,  it  must  be  transferred  from  B.  by  service  to  him. 

Another  case  of  practical  difficulty  is  that  of  a  disposition  in  favour  DispoBmoN  bt 
of  the  heirs  of  the  testator^s  body  who  never  exist ;  whom  failing,  to  A.  ^^^p  ^ 
and  the  heirs  of  his  body,  etc.    Under  such  a  destination  A.  is  either  ^^^*  ^^° 
conditional  institute  or  a  substitute.    It  appears  quite  clear  that  if  in  whom  faiuno, 
Fogo's  case  the  party  who  first  took  under  the  deed  was  conditional  "^ 
institute,  though  called  as  a  substitute,  the  same  principle  ought  to 
apply  here, — making  A.  conditional  institute.    But  we  have  decisions 
on  the  subject  adverse  to  the  view  that  A.  can,  in  such  circumstances, 
take  as  conditional  institute.^    And  in  Fogo's  case  the  Lord  Justice- 
Clerk  Hope,  when  speaking  of  Carleton's  case,  said  he  held  A.  (that  is, 
the  disponee  called  after  the  heirs  of  the  testator^s  body)  to  be  a  substi- 
tute, requiring  a  service  as  heir  of  provision  to  the  testator  in  order  to 
give  him  a  vested  right  under  the  deed.    In  such  case,  therefore,  the 
safe  course  appears  to  be  to  serve  A.  as  heir  of  provision  to  the  testator 
imder  the  deed.    It  does  appear,  at  the  same  time,  that  there  are  strong 
grounds  for  holding  that  A.  is  truly  conditional  institute,  and  that 
nothing  can  be  transferred  from  the  testator  to  him  as  heir  under  the 
deed,  because  the  testator  has  conveyed  nothing  to  himself  by  the  deed. 
He  has  disponed  the  lands  from  himself  to  some  other  party  by  the 
deed;  and  what  appears  to  be  wanted  is  competent  proof  of  the  party, 
to  whom  he  has  so  disponed  the  lands.    In  this  view,  the  service  as 
heir  of  provision  to  the  testator  under  the  deed,  though  it  transfers 
nothing  from  the  testator  to  the  party  served,  nevertheless  supplies  the 
proof  that  he  is  disponee.    The  other  alternative  is  that  A.  is  &  substi- 
tute heir.    In  that  case  the  same  service  will  transfer  the  right  under 
the  deed  to  him, — ^making  the  case  practically  the  same  as  Fogo's ;  and 
the  service  wiU  thus  make  the  right  of  A.  clear  and  complete  in  either 
alternative.* 

These  cases,  however,  are  to  be  contrasted  with  those  in  which  the  tbstator 
testator  grants  the  disposition  in  favour  of  himself  as  institute ;  whom  himbelp* 

» Carleton's  Croditow  v.  Gordon,  8  Feb.  1748,  M.  14,366 ;  Peacock  v.  Glen,  22  June  ^^*"'""- 
1826,  4  Sh.  742.  

t  In  the  case  of  Hntchimn  v.  Hntchison  (20  December  1872,  11  Macph.  229),  the 
liord  President  Inglis  observed  that  the  import  of  the  decisions  in  Carleton's  Creditors 
snd  Peacock  v.  Glen  had  been  misapprehended,  and  gave  it  as  the  opinion  of  the  Court 

*  that  when  one,  by  morti»  catuA  conveyance  in  the  ordinary  form,  dispones  to  the 

*  heiis  of  his  body,  or  the  heirs-male  of  his  body ;  whom  failing  to  a  person  named,  the 

*  person  so  named  (there  being  no  heirs  of  his  (the  grantor's)  body  then  existiug)  is 

'  coaditional  institute ;  and  if  no  heirs  of  the  body  of  the  graoter  come  into  existence,   . 
'  or,  existing,  predecease  him,  the  condition  is  purified,  and  the  person  named  is,  on 
'  the  death  of  the  granter,  without  qualification  or  condition,  disponee,  and,  as  such, 

is  entitled  to  use  the  executory  clauses  of  the  disposition  for  the  purpose  of  feudalising 

hii  right  as  disponee  without  service  or  declarator.' 
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failing,  to  A.  and  his  heirs ;  whom  failing,  etc.    When  the  disposition 
is  to  A.,  who  predeceases,  the  argument  in  favour  of  the  subsequent 
disponee  being  conditional  institute  is,  that  no  right  had  vested  in  A., 
because  the  deed  was  not  delivered  during  his  life ;  that  A.  therefore 
never  acquired  any  connection  with  the  deed.    Neither  had  the  testator, 
in  that  case,  any  personal  right  under  the  deed.   He  was  not  the  disponee 
under  the  deed.    But,  in  the  case  now  supposed,  the  testator  is  the 
disponee.    The  deed,  being  in  his  own  favour,  requires  no  deliveiy,  or 
rather  is  delivered  as  soon  as  it  is  executed.    He  has  thus  a  complete 
personal  right  under  it ;  and  whoever  is  to  take  under  the  deed  must 
transfer  to  himself  that  personal  right.    For  that  purpose,  his  course 
(and  his  only  course)  is  to  expede  service  as  heir  of  provision  to  the 
testator  under  the  deed.    A  title  made  up  by  infefbment  of  the  first  heir- 
substitute,  without  previous  service  to  the  testator,  the  institute,  would  be 
inept^    And  the  case  is  the  same  where  the  destination  is  to  the  testator, 
and  to  A.  B.  his  son,  without  the  words  'whom  failing.'    The  testator  is 
institute ;  and  his  son  is  heir-substitute,  and  must  be  served.'  The  course 
in  such  cases  is  clear  of  all  difficulty;  for  which  reason  you  may  again  be 
reminded  of  the  recommendation  formerly  given,  to  make  the  testator  him- 
self the  disponee  or  institute  in  such  deeds  as  we  are  now  considering. 
SuBsnruTioKB         yf^  occasionally  find  trust-rights  with  substitutions  of  trustees. — for 

OF  TBUOTMB,  tf  o  # 

example,  destinations  to  A.  in  trust  for  creditors,  or  for  other  purposes ; 
whom  failing,  to  B.,  in  trust  for  the  same  purposes.     In  these  cases, 
supposing  A.  to  die,  and  B.  to  accept  the  trust  (which  he  may  or  may 
not  do  in  his  option),  he  will  make  up  titles  as  heir  of  provision  to  A. 
in  trust  under  the  trust-deed.    Again,  if  there  is  a  destination  to  A.  and 
his  heirs  in  trust,  the  heir,  if  he  accepts  the  trust,  will  make  up  his  title 
as  heir  of  the  institute  in  trust  conform  to  the  deed.    There  being  here 
no  special  destination,  it  is  doubtful  whether  the  service  should  be  as 
heir  of  provision,  or  simply  as  heir  in  trust.    As  the  heir  would  have 
no  right  to  take  unless  there  were  a  destination,  it  may  be  safest  to 
hold  that  the  service  should  be  as  heir  of  provision*     There  can  be  no 
doubt  of  the  validity  of  a  service  in  that  character  in  such  case.    The 
case  is  different  if  there  is  no  destination  in  the  trust-right,  to  heirs,  or 
if  the  heirs  who  are  called  decline  to  accept^  or  are  minors,  or  incapaci- 
tated,and  cannot  accept; — ^in  any  of  these  circumstances,  the  parties  upon 
whom  the  right  to  the  lands  devolves  must,  as  formerly  explained,  make 
up  titles  by  the  form  of  a  declarator  of  their  right  and  adjudication.'^ 

1  Hamilton  v.  Hamilton,  10  Jane  1714,  >  Gordon  v.  M^CiiUoch,  24  Feh.  1791, 

M.    14,360 ;    Livingstone    v.   Napier,    9  BeU*8  Octavo  Oaaes,  ISO. 
March    1767,   M.    15,409;    a£5rmed    11 

March  1765,  2  Baton's  App.  108.^  >  See  mpra,  p.  lOJbl. 


*  See  also  Young's  Tmstees  v,  Toung,  19  July  1867,  5  Macph.  1101. 

h  When  a  sole  or  last  surviving  trustee  dies,  it  is  competent  for  his  heir,  being  of 
full  age  and  not  subject  to  any  legal  incapacity,  to  complete  a  title  to  the  trust  laodi 
in  his  ancestor's  room  in  the  manner  provided  by  the  Act  of  1868  '  with  respect  to  th« 
title  of  any  other  heir.'-^Section  43  of  the  Act  of  1874. 
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These  cases,  however^  are  to  be  distinguished  from  trust-rights  granted  SuByivoBSHiF 
to  several  trustees  and  the  survivors  and  survivor  of  them.  On  the  "^ ''''''"• 
death  of  one  or  more  trustees  under  such  a  disposition,  the  survivors  or 
snrrivor  have  in  them  the  full  right,  by  the  quality  of  the  original  grant, 
and  without  service  or  any  new  title.  Nor  is  any  service  or  other  title 
necessary  in  favour  of  a  trustee  whose  right  arises  under  a  conveyance 
to  him  and  others  jointly,  with  a  declaration  that,  of  the  trustees  named, 
one  shall  have  the  exclusive  right  to  act  in  the  first  place ;  another  after 
the  death  or  resignation  or  incapacity  of  the  first ;  and  so  forth.  There 
is  here  no  proper  substitution  of  one  to  another :  in  a  feudal  sense,  all 
&re  equally  institutes  or  direct  disponees,  subject  only  to  a  qualification 
affecting  their  right  of  acting  in  the  trust.^ 

I  may  notice  here,  that  although  a  proper  substitute  may  have  been, 
in  point  of  form,  registered  or  infeft  along  with  the  institute, — that  is, 
by  registration  or  sasine  in  favour  of  the  one,  whom  failing,  the  other, — 
the  registration  or  sasine  of  the  institute  has  exhausted  the  precept  or 
warrant,  and,  by  giving  the  full  fee  to  the  institute,  has  left  nothing  to 
be  taken  by  the  substitute,  except  in  the  character  of  heir  of  provision 
to  the  institute,  and  by  means  of  a  regular  title  in  that  character.^ 

It  has  been  seen  that  the  party  to  whom  service  must  be  expede  as  Birth  op 

NEAR  PR  HBUt 

heir  is  the  party  in  whom  the  fee  was  last  vested ;  and  the  heir  entitled  after  skrvick. 
to  be  served  is  the  nearest  heir  at  the  time  of  the  service,  supposing 
always  that  no  nearer  heir  is  then  in  utero?    If,  however,  the  destina- 
tion be  tailzied,  the  right  of  any  heir,  than  whom  a  nearer  heir  may 
possibly  exist,  is  only  qualified;   and  if,  subsequently,  a  nearer  heir 
shall  exist,  the  more  remote  heir  of  tailzie  or  provision,  though  pre- 
viously served  as  nearest  for  the  time,  must  divest  himself  in  favour  of 
the  nearest  heir  afterwards  existing,  so  as  to  give  eflfect  to  the  provision 
of  the  tailzie.*  b    The  nearer  heir  of  tailzie  will  have  right  to  the  rents 
from  his  birth.     But  onerous  hoTid  fide  contractions  with  the  heir  of 

^Ker  V.  Howison,  12  Feb.  1708,  M.  'Mackinnon  v.  Mackinnon,    16  June 

H357.  1766,  M.  14,938 ;  Stewart  v.  Nicolaon, 

'Stair,  iiL  5.  50  ;  Lord  Moontstewart  2  Dec.  1869,  22  D.  72. 
p.  Mackenzie,  13  Nov.  1707,  M.  14,903. 


^  Wken  a  feudal  title  to  lands  has  been  completed  by  tmsteea  for  religious  or 
Vocational  purposes,  their  successors  in  office  are  held  to  be  vested  with  the  feudal  Pkrpktual 
title,  without  any  transmission  or  renewal  of  the  investiture  whatever — Section  26  of  titlb  in 
the  Act  of  1868.  crrtain  casbs. 

The  above  provision  has  also  been  made  applicable  to  the  case  of  ex  officio  trustees 
by  section  45  of  the  Act  of  1874,  when  the  office  of  trustee  is  conferred  by  the  title 
vesting  the  lands  in  trust. 

b  "nus  rule  proceeds  on  the  assumption  that  it  is  the  intention  of  the  maker  of  the 
deed  that  no  person  in  the  posterior  branch  of  the  destination  shall  take  until  there  is 
an  absolute  extinction  of  the  first  branch.  But  the  rule  will  not  apply  if  it  appears 
hom  the  deed  that  the  maker  entertained  a  different  intention — See  Campbell  v. 
Campbell,  10  July  1868,  6  Macph.  1036. 

An  heir  who  has  served  and  entered  into  possession,  as  being  the  nearest  heir  for 
the  time,  ia  held  to  be  '  the  heir  in  possession  of  the  entailed  estate  by  virtue  of  the 
tulzie'  in  the  sense  of  the  Rutherfurd  Act,  and  therefore  entitled  to  disentail  the 
estate  and  acquire  it  for  himself  absolutely  in  fee-simple  as  if  no  condition  attached  to 
his  right— Preston  Bruce,  Petitioner,  6  March  1874,  1  R.  740. 

70L.  II.  2  D 
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tailzie  who  ultimately  denudes,  which  have  been  enteied  into  during 
the  possession  of  such  heir,  are  efPectual  against  the  nearer  heir  oi 
tailzie  afterwards  existing, — ^as,  for  example,  a  lanA  fide  sale  to  a  third 
party,  or  the  jointure  to  a  wife  granted  by  an  antenuptial  contract  oi 
marriage;^ — unless  the  qualified  and  contingent  nature  of  the  title  oi 
the  heir  who  was  bound  to  denude  appears  on  the  face  of  the  title,  in 
which  case  the  purchaser  cannot  plead  bona  fides^  and  the  sale  will  not 
stand.^  In  such  case,  Lord  Deas  thought  the  denuding  heir  was  to  be 
regarded  as  possessing  only  on  apparency,  though  he  had  been  infeft  as 
heir.  But,  if  the  succession  be  simply  in  virtue  of  the  destination  of 
law,  the  nearest  heir  in  existence  at  the  time  of  the  service  can  obtain 
an  indefeasible  title ;  and  if  he  completes  such  title  before  a  nearer  heir 
is  bom,  or  in  lUero,  he  will  be  under  no  obligation  to  denude  in  favour 
of  such  nearer  heir  afterwards  existing.  In  the  case  of  Grants'  a  father 
had  succeeded  and  made  up  titles  as  heir  of  his  only  child ;  subsequently 
another  child,  not  then  in  utero,  was  bom ;  and  the  gratuitous  disponees 
of  the  father  were  found  to  have  an  indefeasible  right  notwithstanding. 
It  is  of  course  necessary  that  the  titles  of  the  heir  nearest  for  the  time 
shall  be  completed  before  the  nearer  heir  exists  or  is  in  utero;  otherwise 
the  claim  which  belongs  to  the  nearest  heir  for  the  time  wiU  be  excluded. 
Lapsed  Where  the  ancestor  was  infeft  or  registered,  a  special  service  as 

heir  to  him  is  merely  a  step  towards  a  title  to  the  lands  contained  in  it. 
If  not  followed  by  infeftment  or  registration,  it  falls  to  the  ground  as  a 
title  to  such  lands ;  and  the  next  heir  will  expede  a  service,  just  as  if 
the  lapsed  special  service  had  never  been  expede.^    But,  where  the 
ancestor  had  only  a  personal  right,  a  general  service  as  heir  to  him  in 
the  proper  character  is  more  than  a  step  towards  a  title :  it  is  a  title. 
It  is  a  judicial  act,  which  transfers  the  personal  right  to  the  heir  who 
has  been  served ;  and  it  is  thereafter  incompetent  for  another  to  serve 
heir  to  the  same  individual  and  in  the  same  character.    Thus,  if  a  son 
has  been  served  heir  to  his  father,  and,  after  the  son's  death,  his  son, 
that  is  the  grandson,  has  to  take  up  a  personal  right  under  a  disposition 
to  the  grandfather,  the  grandson  must  serve  to  his  own  father,  not  to 
his  grandfather.    The  service,  already  expede  by  his  own  father,  has 
transferred  the  right  from  the  grandfather  to  the  heir's  own  father ;  and 
therefore  it  is  from  his  own  father  that  it  must  be  transferred  by  service.^ 
Great  care  is  therefore  necessary  in  expeding  services  to  remote  ancestors. 

>  Macdonald    v.    Mackinnon,    15   Feb.       1859,  22  D.  53. 
1765,  M.  5290;  affirmed  25  Feb.  1771,  «  See  on  this  point  Cochrane  v.  BamMy, 
2  Paton's  App.  252.                                           as  reversed  29  April  1830,  4  WiL  ft  Sh. 

>  Stewart's  case.  App.  128 ;  and  Wilson  v.  GUchriat's  Tro9- 
3  Grant    v.  Grant's  Trastees,   2    Deo.      tees,  11  Feb.  1851,  13  D.  636. 
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^  It  does  not  now  lapse,  but  is  available  to  the  heirs  or  assignees  of  the  heir  by 
whom  it  was  expede,  who  may  complete  a  title  under  it  'as  if  the  same  had  been  sn 
'  unrecorded  conyeyance  of  the  said  lands  in  favour  of  the  heir  so  served  to  which  they 
'  had  acquired  right,  in  the  manner  and  to  the  effect  provided  by  this  Act  in  the  case 
*  of  a  party  having  right  to  an  unrecorded  conveyance.' — Section  46  of  the  Act  of 
1868,  and  wpra,  p.  1094,  note  b. 
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And  here  it  is  necessary  to  keep  in  mind,  that  under  our  older  law —  Gbneral  sbr- 

that  is,  until  the  passing  of  the  Services  Act  of  1847— a  special  service  ^^  ™^^^^- 

as  heir  of  any  party,  or  as  heir  of  provision  to  any  party,  included  in  it 

a  general  service  in  the  same  character  to  the  same  party ;  so  that,  in 

cases  where  general  service  only  is  required,  it  is  necessary  to  inquire 

not  only  whether  there  has  been  any  previous  general  service,  but  also 

until  the  Services  Act  came  into  operation,  whether  there  has  been  any 

special  service  to  the  party  to  whom  a  petitioner  is  about  to  serve  as 

heir  in  general^    The  Services  Act,  sect.  23,^  declares  a  special  service 

to  imply  a  general  service  only  as  to  the  property  which  is  embraced  in 

the  special  service.    A  general  service,  therefore,  may  now  competently 

be  expede  as  heir  to  a  party,  notwithstanding  the  previous  special 

service  of  an  intermediate  predecessor  as  heir  to  the  same  party  and  in 

the  same  character;  provided  the  previous  special  service  has  been 

expede  since  the  above  Act  came  into  operation. 

But,  where  a  service  about  to  be  expede  is  intended  to  establish  a  comprtino 
right  preferable  to  that  of  a  person  already  served,  there  may  be  a  second  8'*"^'^*^- 
service  to  the  same  party.  The  object  in  such  case  is  not  to  transfer 
from  the  party  already  served  what  has  been  already  validly  transferred 
to  such  party,  but  to  reduce  the  title  of  the  party  already  served.*  And, 
generally,  when  one  is  to  oppose  a  service,  he  must  present  a  competing 
petition.  It  is  not  enough  that  he  alleges  an  interest  to  oppose.  He 
must  claim  to  be  the  heir  who  is  entitled  to  serve.^  And  here  I  may 
point  out  that  an  intending  competitor,  by  lodging  a  caveat  with  the 
clerks  of  Chancery,  or  of  the  Sheriff-Court,  is  entitled  to  receive  notice 
of  the  petition  for  service  with  which  he  is  to  compete  when  lodged, 
and  may  then  present  a  petition,  to  be  proceeded  with  in  the  same  way 
with  the  petition  first  lodged,  in  which  first  petition  the  Sheriff  may 
sist  procedure  that  the  proof  and  judgment  in  both  may  proceed  together.^ 
But,  if  a  party  prefers  to  have  his  case  tried  by  a  jury,  he  may  for  that 
purpose  have  the  proceedings  removed  to  the  Court  of  Session  before 
the  evidence  begins ;  and  after  the  verdict  the  Court  remit  to  the  Sheriff 
to  give  judgment  in  terms  of  it.^  The  Sheriff's  judgment  may  also  be 
brought  under  review  within  a  short  fixed  time ;  and  it  may  be  brought 
under  challenge  likewise  by  process  of  reduction.®  But,  as  already 
observed,  the  Court  of  Session  cannot  serve  an  heir  :  that  is  the  function 
of  the  Sheriff.  If  the  Court  are  of  opinion  that  the  Sheriff  has  done 
wrong,  their  course  is  to  ordain  him  to  do  what  they  decide  to  be  right. 

I  have  noticed  that  the  expeding  of  a  service  infers  a  certain  respon- 
sibihty  against  the  party  served  for  the  debts  and  obligations  of  the 
ancestor.     And  when  the  service  is  such  as  will  take  up  the  universitas 

^  Duff,  p.  469.  Nov.  1850,  13  D.  125. 

<  Macara  v.  Wilson,  15  Feb.  1848,  10  MO  &  11  Vict.  cap.  47,  sect  S.b 

D.  707.  »  Ibid.,  sect.  17.^ 

^  Graham's  Gaardians  v,  Graham,  23  ^  Ibid,,  sect.  ISA 

»  Act  of  1868,  section  47,  *^  Ibid.,  section  41, 

h  Ibid.,  section  31.  <1  Ibid,,  section  42. 
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Skrvicie  cum 
bene/icio  irwen' 
(ani. 


Special 

SERVICE 
NOW  INFERS 
LIMITED 

liabiutt. 

Prescription 
OF  serviced. 


of  a  succession, — ^for  example,  as  heir  of  line,  or  of  conquest,  in  general, 
— universal  liability  for  the  debts  and  obligations  of  the  deceased  follows 
as  matter  of  course,  even  if  the  estate  taken  up  is  greatly  less  in  value 
than  the  amount  of  the  debts,  or  indeed  although  no  estate  be  taken  up 
at  all.  The  old  law  provided  a  remedy  against  liability  beyond  the 
value  of  the  estate,  by  enabling  the  heir,  within  year  and  day  after  his 
ancestor's  death,  and  previously  to  being  served,  to  give  up  and  record 
an  inventory  of  the  ancestor's  estate.^  It  was  indispensable,  however, 
that  the  inventory  should  be  given  up  before  the  service ;  otherwise 
liability  was  incurred.'  The  details  which  the  Act  of  1695  requires  to  be 
observed  are  numerous ;  and  the  Act  may  be  regarded  as  now  superseded ; 
the  Services  of  Heirs  Act  of  1847  having  provided  a  much  simpler 
form  producing  the  same  effect^  It  is  thereby  declared  lawful  for  an 
heir,  in  petitioning  for  general  service,  to  state  in  his  petition,  in  the 
form  of  schedule  (D)  annexed  to  the  Act,  that  he  desires  the  effect  of 
his  service  to  be  limited  to  the  particular  lands  contained  in  a  specifi- 
cation annexed  to  the  petition.  The  specification  so  annexed  is  to  be 
subscribed  by  the  party  or  his  mandatory.  The  decree  of  service  will 
thereupon  be  limited  in  its  effect  to  the  lands  specified,  and  the  heir's 
liability  to  the  value  of  these  lands.  The  general  service  under  the  old 
form,  which  was  called  a  service  cum  beneficio  inventarii,  gave  right  to 
all  the  lands  which  the  deceased  held  on  personal  titles.  But  the  modem 
general  service  with  specification  annexed  will  give  right  only  to  the 
lands  in  the  specification ;  and,  if  the  deceased  was  infeft  in  these  lands, 
the  general  service  must  be  followed  by  a  special  service,  or  precept, 
or  writ,  for  taking  the  lands  out  of  the  estate  of  the  deceased  and  vest- 
ing them  in  the  heir. 

The  Act  of  1847  made  a  further  alteration  as  regards  the  liability 
incurred  by  a  special  service.  Formerly  a  special  service  without 
inventory  inferred  universal  liability.  Such  service  now  infers  liability 
only  to  the  extent  of  the  value  of  the  lands  contained  in  it^ 

Before  leaving  the  subject  of  services,  I  have  to  notice  the  Act  of 
1617,  cap.  13,  introducing  a  twenty  years'  prescription  as  to  services; 
which  term  being  expired,  reckoning  from  the  date  of  the  service,  it  is 
incompetent  for  any  one  to  reduce  the  retour  or  decree  on  the  ground 
that  the  party  served  was  not  the  nearest  heir.^  And  the  prescription 
is  available  to  heirs  of  provision  as  well  as  heirs  of  line.^    This  Act  does 

^  1695,  cap.  24.  *  Neilson  v.  Cochrane's  Representatives, 

*  Codriogton  v,  Johnstone's  Trnstees,  17  Jan.  1837,  15  Sh.  365;   affirmed  19 

11  Feb.  1818,  F.  0. ;  affirmed  31  March  March  1840,  1  Robinson's  App.  82. 

1824,  2  Sh.  App.  118.  ^  CampbeU  v,  Campbell,  26  Jan.  1848, 

3  10  &  11  Vict.  cap.  47,  sect.  25.*  10  D.  461. 


^  Section  49  of  the  Act  of  1868  and  relative  Schedule  (R),  Nos.  1  and  2. 

b  It  is  enacted  by  the  12th  section  of  the  Act  of  1874  that  *an  heir  shaU  not  be 

*  liable  for  the  debts  of  his  ancestor  beyond  the  value  of  the  estate  of  such  ancestor  to 
'  which  he  succeeds,  and  if  an  heir  shall  renounce  the  succession,  the  creditors  of  the 

*  ancestor  shall  have  the  same  rights  against  the  estate  as  upon  a  renuuciation  acQoH- 
'  ing  to  the  law  before  the  commencement  of  this  Act,' 
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Qot  interfere  with  the  Act  1617,  cap.  12,  introducing  the  forty  years' 
prescription  applicable  to  land-rights  generally.  The  Act  regarding 
letoors  applies  simply  to  the  proof  of  the  relationship  and  to  questions 
between  oompeting  heirs.  After  twenty  years  a  competing  heir  cannot 
ruse  a  redaction  of  his  competitor's  service.  But  at  any  time  within 
forty  years  a  third  party  may  raise  a  reduction  of  the  service  and  whole 
•?ther  titles  on  any  relevant  ground.  The  distinction  between  the  rules 
applicable  to  the  two  cases  respectively  will  be  found  stated  with  great 
clearness  in  the  opinions  of  the  Judges  in  Scotland,  and  of  the  Lord 
ChancelloT,  in  Neilson's  case.^ 

I  should  also  remind  you  that  when  service  is  to  be  expede  to 
an  ancestor,  between  whom  and  the  petitioner  there  are  one  or  more 
connecting  links,  these  ought  all  to  be  specified  in  detail.^  Thus  a 
petitioner,  who  is  cousin-german  of  the  deceased,  ought  to  say, — *  That 
'  1  am  eldest  son  of  A.,  who  was  the  immediate  younger  brother  of  B., 
'  who  was  father  of  the  said  deceased  C 

1  have  now  to  explain  the  nature  of  the  title  which  may  be  made  up  Tentativb 
by  an  heir  by  means  of  a  trust-bond  granted^to  a  friend,  and  adjudica-  ^^  and  ad-^ 
tion  following  thereon.    This  kind  of  title  is  founded  on  the  principle  judication. 
introduced  by  the  Acts  1540,  cap.  106,  and  1621,  cap.  27, — ^by  the  former 
of  which  it  was  declared  that,  when  a  debtor's  heir  failed  to  enter  to  his 
ancestor  for  year  and  day  after  his  ancestor's  death,  it  should  be  compe- 
tent to  the  creditor  of  the  ancestor  to  charge  the  heir  to  enter,  and, 
failing  his  entering,  to  apprise  the  lands  as  effectually  as  if  the  heir  had 
entered,  subject  always  to  redemption  within  seven  years.    The  latter 
Act  extended  the  same  privilege  to  the  creditor  of  the  heir  on  account 
of  the  heir's  own  debt    This  title  proceeds  upon  a  bond  granted  by  the 
heir  in  favour  of  a  friend,  for  an  imaginary  debt,  equal  to  or  exceeding 
the  value  of  the  estate ;  the  creditor,  on  the  other  hand,  granting  a 
back-bond  acknowledging  that  he  holds  the  money-bond  in  trust  for 
behoof  of  the  heir.     The  creditor,  having  thus  an  ex  fade  claim  of 
debt,  adjudges  the  lands  in  terms  of  the  Statutes,  just  as  if  he  were 
truly  a  creditor  of  the  heir.    He  thereupon  feudalises  his  decree  of 
adjudication  by  charter  and  sasine  or  registration ;  and  denudes  of  the 
right  thus  acquired,  by  a  conveyance  in  favour  of  the  heir  in  terms  of 
the  obligation  undertaken  by  the  back-bond.     The  title  thus  made 
up  is  usually  called  a  ttTUative  title,  because  of  the  objects  in  view  in 
establishing  it 

^  Earl  of  CaaailliB  v.  Earl  of  Wigton,  22  July  1629,  M.  14,423. 

^It  ia  provided  by  the  13th  section  of  the  Act  of  1874  that  'the  right  of  any 

*  penon  to  an  estate  in  land  by  sncceasion  as  heir  acquired  after  the  commencement 
'  of  this  Act  may,  at  any  time  within  twenty  years  of  his  inf eftment  as  heir  and  his 

*  entering  into  possession  of  such  estate,  but  not  thereafter,  be  challenged  by  any  one 

*  who  would  have  been  entitled  to  challenge  the  decree  of  service  of  such  person,  had 

*  be  expede  a  service  according  to  the  practice  existing  prior  to  this  Act.' 

See  remarks  of  Lord  Justice-Clerk  Moncreiff  as  to  the  vicennial  prescription,  in 
Kooca  V.  Catto's  Trustees,  2  Nov.  1876,  4  E.  70. 
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Trust-bond  The  object  of  proceeding  in  this  way  is  to  enable  the  heir,  whilst 

TiOTT^^^^^^^^"  fi^voiding  the  responsibility  attaching  to  service  as  heir,  to  try  the  validity 

of  some  competing  title  in  a  third  party ;  and  it  has  been  long  practised 

for  that  purpose,  and  is  recognised  as  a  competent  form  of  title  in  an 

heir's  person  by  the  Act  1695,  cap.  24. 

Contrary  to  the  general  rule,  that  where  the  rights  of  the  debtor  and 
creditor  concur  the  debt  is  extingmshed  canfusione,  the  adjudication  on 
trust-bond, — even  when  conveyed  by  the  trustee  to  the  truster,  making 
him  both  debtor  and  creditor, — ^is  not  only  an  active  title,  to  the  effect  of 
enabling  the  heir  to  challenge  competing  rights  to  the  lands,  but  it  is  a 
valid  feudal  title,  which  transmits  to  his  own  heirs.^  Neither  does  the 
fictitious  nature  of  the  transaction  afford  any  good  objection  to  the 
title  at  the  instance  of  a  third  party.  If  it  turns  out  that  the  competing 
party  has  a  preferable  claim  to  the  lands,  the  adjudication  will  be 
reduced  and  go  for  nothing.  If  the  heii^s  right,  on  the  other  hand,  is 
sustained,  he  has  made  up  a  title  under  which  he  can  validly  make  a 
mortis  causd  conveyance  of  the  estate, — which  without  service  or  other 
title  he  could  not  do.^ 

This  form  of  title  can  be  resorted  to  also,  so  as  to  validate  gratuitous 
deeds,  where  the  proceedings  in  an  attempted  service  are  suspended  by 
action  in  Court  or  appeal  to  the  House  of  Lords.*  When,  however,  a 
party,  after  obtaining  a  personal  title  by  trust-bond  and  adjudication, 
reduced  a  competing  claim,  and  acquired  a  real  right  in  virtue  of  a 
conveyance  from  his  ancestor's  trustees,  the  completion  of  the  real 
right  was  held  to  infer  the  abandonment  of  the  personal  title ;  and  a 
gratuitous  settlement  by  the  heir  of  the  party  was  foimd  ineffectual,  as 
being  granted  by  one  who  had  not  himself  a  title.^ 

Moreover,  it  is  not  competent  for  an  heir  to  make  up  a  tentative 
title  by  means  of  an  absolute  disposition  of  the  lands  and  adjudication 
following  thereoa  The  trust-bond,  though  admitted  in  our  law,  is 
an  anomaly ;  and  the  law  will  not  allow  any  other  form  for  the  like 
object.*  And  here  I  may  notice  an  opinion,  that  adjudication  on  trust- 
bond  is  incompetent  where  the  service  of  the  heir  who  grants  the 
bond  is  excluded  by  the  prior  service  of  another  party,  as  heir  to  the 
same  ancestor,  and  in  the  same  character; — ^for  this  reason,  that  Uie 
adjudication  proceeds  on  a  charge  against  the  heir  to  serve  himself 
in  the  character  in  question,  and  he  cannot  be  charged  to  perform  what 
is  incompetent® 

Cognition  and        The  only  other  form  of  deed  applicable  to  the  entry  of  heirs  is  the 

SASINK 

^  Hepburn   v.    ScottB,   25   July   1781,  1823,  2  Sh.  369 ;  affirmed  with  ameod- 

M.  14,487  ;  Beveridges  v.  Crawford  and  ments,  17  Jane  1825,  1  WiL  k  Sh.  App- 

Goatts,  10  July  1793,  M.  5296.  381. 

'  Beveridgea'  case.  ^  Dunlop  v.  Cochrane,  31  March  1834, 

3  Cndgie  v.  Kers,  19  Jan.  1808,  M.  App.  2  Sh.  App.  115. 

Adjndication,  No.  16.  *  Lord    Moncreiff    in    Rntherfard  r. 

«  BeUenden  v.  Ker*8  Tmstees,  6  Jane  Nisbet's  Tnuteee,  12  Nov.  1830,  9  Sb.  3. 
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lostrament  of  Cognition  and  Sasine  of  burgage  property.  That  deed  com-  Cognition  and 
bines  in  one  the  service,  precept  of  dare  constat,  and  instrument  of  sasine.  buruaoe 

Until  the  passing  of  the  Sasines  Act/  the  form  was  this : — A  claim,  ^^^^'_ 

in  the  character  of  heir  to  the  deceased  in  the  particular  property,  Old  fokm. 

was  presented  to  the  bailies  of  the  burgh.    One  of  the  bailies  thereupon 

proceeded  to  the  subjects,  accompanied  by  the  claimant  or  his  procurator 

and  the  town-clerk.    The  bailie  examined  on  oath  two  or  more  witnesses 

then  present  in  regard  to  the  propinquity  of  the  heir ;  and,  if  satisfied 

on  that  pointy  granted  immediate  entry  and  investiture  to  the  heir,  by 

giving  him  or  his  procurator  earth  and  stone  of  the  ground,  and  the 

hasp  and  staple  of  the  door  of  the  principal  dwelling-house.     The  heir 

thereupon  assumed  actual  possession,  after  the  old  Boman  form,  by 

entering  the  house  and  shutting  the  door.^     He  then  came  out  and 

took  instruments  in  the  hands  of  the  town-clerk  as  notary,  calling  the 

attention  of  the  witnesses  to  the  fact.     This  procedure  was  set  forth  in 

an  instrument  of  cognition  and  sasine  made  out  by  the  town-clerk,  being 

a  notaiy, — narrating  the  appearance  of  the  heir  or  his  procurator  on  the 

ground,  in  presence  of  the  bailie  and  witnesses ;  the  production  of  the 

deceased's  infeftment,  and  proof  of  the  heir's  propinquity ;  and  that  the 

bailie  thereupon  served  and  cognosced  the  claimant  heir,  and  gave  him 

delivery  of  the  lands  by  hasp  and  staple,  and  with  earth  and  stone. 

This  instrument  afforded  complete  evidence  in  itself  of  the  heir's 

propinquity,  entry,  and  infeftment. 

When  cognition  and  sasine  is  now  resorted  to,  the  forms  in  use  are  the  Mork  rbcskt 

«  FORM 

same  as  before ;  except  that,  by  the  Infeftments  Act  of  1845,'  the  long 
docquet  of  the  notary  is  dispensed  with,  and  the  delivery  of  symbols 
may  lawfully  be  given  either  on  the  ground  of  the  lands  as  formerly, 
or  within  the  Council  Chamber,  in  which  case  the  delivery  of  a  pen 
is  enougL  The  place  where  the  cognition  is  to  take  place,  regarding 
which  the  Act  says  nothing,  usually  is  the  Council  Chamber.  Service  and 
entry  more  hurgi  are  expressly  excepted  from  the  operation  of  the  Services 
of  Heirs  Actw*  It  will  be  observed,  however,  that  in  this  case  the 
instnunentaiy  witnesses  attest  the  facts  set  forth,  and  must  sign  each  page 
of  the  instrument ;  and  the  instrument  must  be  recorded  in  the  Burgh 
K^ter  of  Sasines  within  sixty  days  of  its  date,  under  pain  of  nullity.^ 

Now,  by  the  Titles  Act  of  1860,  sect.  7,*  it  is  competent  for  the  wbit  op  c/ar« 
magistrates  to  grant  a  writ  of  dare  constat  in  favour  of  the  heir  of  a  ^^^J^ 
person  infefb  in  burgage  lands ;  or  such  heir  may  expede  a  special  service  i-ands. 
before  the  Sheriff,  in  the  same  way  as  in  the  case  of  feudal  holdings. 
When  such  writ,  or  the  decree  of  special  service,  is  recorded  in  the 
Buigh  Segister  of  Sasines,  with  warrant  of  registration  thereon,  the 
heii^s  title  is  complete. 

» 8  ft  9  Viot  cap.  36.  *  10  ft  11  Vict  cap.  47,  sect.  26. 

*  Duff,  p.  515  ;  Menries,  p.  838. 

'  8  ft  9  Vict.  cap.  35,  sect.  7.  ^  1681,  cap.  11. 


^  Section  102  of  the  Act  of  1868, 
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The  above  ore  the  rules  when  the  ancestor  was  infef t.  Where  he  had 
only  a  personal  right,  the  heir  must  expede  a  general  service  for  con- 
necting himself  with  the  procuratory  in  the  disposition  to  the  ancestor ; 
just  as  he  would  do  with  reference  to  the  procuratoiy  and  precept  in  a 
disposition  of  feudal  subjects.  The  power  of  the  bailies  to  give  infeft- 
ment  to  heirs,  without  a  regular  retour  or  decree  of  service,  is  confined 
to  cases  in  which  the  ancestor  died  infeft ;  and  objections  to  an  infeft- 
ment,  which  was  given  to  the  heir  of  one  who  had  only  a  personal  right, 
were  sustained.^  The  heir,  after  obtaining  retour  or  decree  of  general 
service,  will  either  expede  an  instrument  of  resignation  and  sasine  in  his 
favour,  in  the  usual  form  of  such  writs,  except  that  the  service  will  be 
narrated  as  giving  him  right  to  the  procuratory ;  or,  under  the  Titles  Act 
of  1860,  sect  10,  he  will  expede  a  notarial  instrument,  and  record  it,  with 
orwithoutthedisposition  containing  the  procuratory  of  resignation,  accord- 
ing as  the  instrument  shall  or  shall  not  fully  narrate  the  disposition.^ 

The  same  care  must  be  taken  in  burgage  entries  as  in  others,  that  the 
party  claiming  is  described  in  his  proper  character,  as  heir  of  conquest, 
heir  of  provision  under  a  particular  deed,  etc. 

We  have  an  early  case  in  which  the  entry  of  an  heir  in  burgage 
subjects  by  precept  of  dare  constat  was  sustained,^  but  in  circumstances 
which  do  not  appear  to  give  the  case  weight  as  a  precedent.  And  before 
the  Act  of  1860  came  into  operation  that  form  of  entry  is  understood  to 
have  been  unknown  in  practice,  in  reference  to  lands  held  by  burgage 
tenure.  On  the  other  hand,  when  the  magistrates  have  granted  a  fea- 
right,  the  entry  of  heirs  wiU  be  by  precept  or  writ  of  clare  constat,  as  in 
an  ordinary  case  of  superior  and  vassal  But,  when  that  relation  has  been 
constituted,  the  sasine,  or  precept,  or  writ,  must  be  recorded  in  the 
General  or  Particular  Begister  of  Sasines,  and  not  in  the  Burgh  Begister 
of  Sasines,  even  though  the  lands  lie  within  the  burgh  territory.^  The 
case  of  Dixon,^  where  it  was  found  that  the  sasine  of  lands,  disponed 
by  magistrates  to  be  held  feu,  fell  to  be  recorded  in  the  Burgh  B^ter, 
is  not  to  be  relied  on.*  * 


^  Greditora  of  Cuming  o.  Maconochie, 
4  Deo.  1783,  M.  14,446.  See  also 
Houston  V.  Houston,  4  Feb.  1784,  M. 
14,420. 

>  23  &  24  Vict.  cap.  143,  schedules  (6) 
and  (B). 


1 


3  Lockhart  v.  Kennedy,  July  1662, 
Br.  Sup.  482. 

*  Davie  v.  Dennie,  2  June  1814,  F.  C. 

«  Dixon  V,  Lawther,    1  Feb.  1823,  2 
Sh.  176. 

0  BeU's  Principles,  847. 


^  It  is  provided  by  the  25th  section  of  the  Act  of  1874  that  after  the  commence- 
ment of  the  Act  there  shaU  not  *be  any  distinction  between  estates  in  land  beld 
'  burgage  and  estates  in  land  held  feu,  in  so  far  as  regards  the  conveyances  reUtiog 
'  thereto,  or  the  completion  of  titles,  or  any  of  the  matters  or  things  to  which  the 
'  provisions  of  this  Act  relate.'  Heirs  will,  therefore,  now  complete  titles  to  lands 
within  buigh,  precisely  in  the  same  manner  as  if  the  lands  were  held  by  feudal  tenure. 

Feu-rights  may  now  be  granted  by  proprietors  of  burgage  subjects — Section  25  of 
the  Act  of  1874.  This  section  declares  the  titles  of  aU  feus  granted  before  the  com- 
mencement of  the  Act  to  be  unchallengeable  on  the  ground  that  such  fens  are  of  Isnd 
held  by  burgage  tenure,  or  that  the  titles  were  recorded  in  the  Bnigh  Begister  of  Saunes. 
But  all  writs  affecting  land,  which  was  held  burgage  immediately  prior  to  the  Act 
of  1874,  must  now  be  recorded  in  the  Burgh  Register  of  Sasines. 
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In  lands  held  boigage,  there  is  no  relief  or  other  casualty  exigible  by 
law ;  though  frequently  a  fine  is  chargeable  by  express  stipulation,  on 
granting  an  entry  to  an  heir.  The  lands  are  not  in  non-entry,  and  are 
not  relieved  out  of  the  hands  of  the  superior ; — the  community,  which 
never  dies^  being  the  vassal  But,  of  course,  when  the  holding  is  feu,  the 
usual  casualties  applicable  to  such  holdings  are  due,  if  they  have  not 
been  renounced. 


CHAPTER  III. 


I  NOW  take  up  the  subject  of  Confirmation,— -or  the  completion  of  an  confirmation 
executor's  title  to  the  moveable  estate  of  a  person  deceased.  ^^  executors. 

Upon  the  decease  of  any  person,  his  proper  moveable  or  personal 
estate  devolves  upon  his  heirs  in  moveables,  whose  right  may  arise  under 
a  testamentary  deed  by  the  deceased,  or  as  his  next  of  kin.  The  estate 
is  at  once  at  the  free  disposal  of  the  heirs,  either  for  onerous  causes  or 
gratuitously ;  but,  subject  to  a  few  exceptions  to  be  afterwards  noticed, 
the  heirs  have  no  active  title  to  the  estate  until  they  have  been  judici- 
ally confirmed  executors  of  the  deceased.  I  propose — (1.)  to  consider  the 
nature  and  effects  of  the  process  of  confirmation  of  executors,  and  the 
equivalent  to  confirmation  introduced  by  the  Confirmation  and  Probate 
Act  of  1858  ;^  and  (2.)  to  notice  those  cases  in  which  a  complete  active 
title  to  moveable  estate  which  belonged  to  a  person  deceased  arises  to 
his  heirs  in  moveables  without  confirmation  or  its  equivalent. 

Confirmation  is  a  decree  or  sentence  of  the  Judge  in  the  Commissary 
Coort^  (named  the  Commissary)  in  favour  of  the  party  who  has  been 
named  by  the  deceased,  or  decerned  by  the  Commissary  himself  to  be 
executor  to  the  deceased,  confirming  the  executor  or  his  nomination, 
and  giving  him  power  to  uplift,  administer,  aud  dispose  of  the  proper 
moveable  estate  of  the  deceased^  contained  in  an  inventory  or  schedule 
given  up  by  the  executor  upon  oath,  or  affirmation,  as  afterwards  ex- 
plained. Confirmation  operates  as  a  completed  assignation.  Where  the 
deceased  was  domiciled  in  Scotland  at  the  time  of  his  death,  the  inventory 
may  now  (in  virtue  of  the  Act  of  1858)  contain  moveable  estate  of  the 
deceased  situated  in  England  or  Ireland,  as  well  as  in  Scotland ;  but,  so 
far  as  it  relates  to  estate  situated  in  England  or  Ireland,  certain  steps 
most  be  taken,  after  the  confirmation  is  obtained,  for  completing  the 
active  title  of  the  executor.  I  will  advert  to  these  as  we  proceed,  and  also 
to  the  enactments  of  1860-61,  which  require  inventories  to  include,  so  as 
to  infer  liability  to  inventory  stamp-duty,  estate  not  strictly  belonging 

1  21  &  22  Vict  cap.  56. 


^  The  Commissary  Courts  are  now  abolished,  their  jarisdiction  being  transferred  to 
the  Sherifis— 39  &  40  Vict  cap.  70,  sect  35. 
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to  the  deceased,  and  money  due  to  the  deceased  secured  on  heritable 
property,  or  contained  in  personal  bonds  secluding  executors. 

The  power  of  granting  confirmations  to  executors  anciently  belonged 
to  the  Bishops'  Courts,  which  were  abolished  at  the  Beformation.     The 
Commissaries  had  formerly  acted  as  the  Bishops'  vicars,  or  depntes,  in 
these  Courts ;  and,  shortly  after  the  abolition  of  Episcopacy,  the  Com- 
missary Courts  were  established  in  the  place  of  the  Bishops'.     Each 
Commissary  had  a  district  placed  under  his  jurisdiction,  called  a  com- 
missariot.    The  older  commissariots, — and  the  Commissary  as  a  separate 
legal  functionary, — were  abolished  by  the  Act  4  Geo.  iv.  cap.  9  7,  by 
which,  and  by  a  subsequent  Act,^  every  sheriffdom  and  stewartry  in 
Scotland  constitutes  a  commissariot  (except  that  two  sheriffdoms,  when 
under  the  jurisdiction  of  one  Sheriff,  constitute  one  commissariot).    And 
every  Sheriff  is  now  the  Commissary  of  his  county.    Where,  therefore, 
the  deceased  had  his  only  or  principal  domicile  in  Scotland  at  the  time 
of  his  death,  confirmation  must  be  obtained  from  the  Sheriff,  as  Commis- 
sary of  the  commissariot — ^that  is,  the  county — of  such  domicile.    When 
the  deceased  had  his  domicile  out  of  Scotland,  the  confirmation  must  be 
obtained  from  the  Commissary  of  Edinburgh,  as  the  commune  fomim  for 
all  foreign  parts.     And  Edinburgh  is  also  the  forum  for  obtaining  con- 
firmation to  any  person  who  had  no  fixed  or  known  domicile  at  the  time 
of  his  death.     There  is  not  in  any  case  of  confirmation,  as  in  cases  of 
the  completion  of  an  heir's  title  by  service,  the  option  of  applying  to 
the  Commissary  of  Edinburgh  or  to  the  local  Commissary. 

When  the  deceased  has  named  his  executor,  application  for  confir- 
mation of  the  executor-nominate  may  be  made  to  the  Commissaiy  at 
once,  and  as  matter  of  course ;  and  confirmation  will  be  granted,  even 
if  the  deed  of  settlement,  containing  the  applicant's  appointment,  is  at 
the  time  under  challenge  with  a  view  to  reduction.*  The  nomination 
cannot  be  refused  effect  until  the  deed  is  actually  reduced.  But  where 
no  executor-nominate  applies  for  confirmation,  the  Commissaiy  will 
appoint  or  give  an  executor, — called  in  this  case  an  *  executor-dative.' 
The  appointment  of  the  executor-dative,  however,  is  not  made  in 
favour  of  any  one  as  matter  of  course.  The  office  of  executor-dative 
is  conferred  only  where  no  one  applies  to  be  confirmed  as  execator- 
nominate  ;  and  the  Commissary  has,  in  general,  no  means  of  knowing 
whether  an  executor-nominate  will  apply.  Moreover,  the  appointment  of 
executor-dative  is  not  msA^primo  venienti.  It  is  conferred  on  persons 
having  beneficial  interests  in  the  estate,  or  connected  with  the  deceased  by 
marriage  or  by  blood  relationship,  according  to  an  established  order  which 
I  will  afterwards  explain.^  When,  therefore,  application  is  made  for  the 
appointment  of  an  executor-dative,  measures  are  taken,  having  for  their 


1  11  Geo.  IV.  and  1  WU.  rr.  cap.  69, 
tect.  30. 


*  Grahame  v,  Bannerman,  28  Feb.  1832. 
1  Sh.  362. 


<^  See  iii/ro,  pw  1131. 
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object  to  publish  the  application,  in  order  that  any  party  interested  may 
have  an  opportunity  of  appearing  and  objecting  to  the  proposed  appoint- 
ment    For  this  purpose  we  formerly  had  a  writ  called  an  '  edict  of  exe-  Edict  of 
entry/  issued  in  name  of  the  Commissary,  at  the  instance  of  the  party  ■^■^'^'^^* 
claiming  to  be  appointed.     This  edict  contained  warrant,  when  the 
deceased  had  his  only  or  principal  domicile  in  Scotland,  to  summon  all 
and  sundry,  by  affixing  a  copy  of  citation  on  the  kirk  door  of  the  parish 
of  such  domicile,  on  a  Sunday  before  the  dismissal  of  the  congregation 
from  the  forenoon  service,  and  also  on  the  market-cross  of  the  head  burgh 
of  the  county  of  the  domicile,  to  compear  before  the  Commissary,  at  the 
end  of  nine  days,  to  hear  and  see  executors  decerned  to  the  deceased. 
When  the  deceased  was  domiciled  abroad,  or  had  no  fixed  or  known 
domicile,  the  edict  was  served  at  Edinburgh  edictally,  like  other  edictal 
citations,  agreeably  to  the  Acts  6  Geo.  rv.  cap.  120,  sect.  51,  and  1  &  2 
Vict  cap.  114  ;  and  a  copy  was  put  upon  the  church  door  of  St  Giles, 
as  the  metropolitan  church.    But  application  by  edict  ceased  in  all  cases  form  of 
as  on  12th  November  1858,  and,  in  place  thereof,  the  applicant  for  the  pnmoN. 
office  of  executor-dative  now  presents  a  petition  to  the  Commissary  from 
whom  confirmation  can  competently  be  obtained,  stating  that  the  deceased 
died  at  a  place,  and  on  or  about  a  day,  specified ;  and  that  he  had  his 
ordinary  or  principal  domicile  in  a  certain  county,  or  furth  of  Scotland, 
or  that  he  was  without  any  fixed  domicile,  or  without  any  known  domi- 
cile, as  the  case  may  be.    The  petition  then  states  the  ground  on  which 
the  applicant  rests  his  claim,  which  may  be  (j^nter  alia)  interest  in  the 
estate  as  general  disponee,  or  relationship  as  next-of-kin,  and  con- 
cludes with  a  prayer  to  the  Commissary  to  decern  him  executor-dative 
of  the  deceased  quA  general  disponee  or  next-of-kin,  or  as  the  case  may 
be.    It  is  signed  by  the  petitioner  or  his  agent 

Tins  form  is  as  nearly  as  possible  the  same  as  that  of  the  petition  of  publication 
an  heir  for  general  service.  The  old  mode  of  publication,  in  the  case  ^^  ""tion. 
of  the  edict,  has  been  abolished ;  and  the  publication  of  the  petition  for 
confirmation  is  made  as  nearly  as  possible  similar  to  that  of  the  petition 
for  the  service  of  an  heir.  A  full  copy  of  the  petition  is  to  be  affixed  on 
the  door  of  the  Commissary  Court-house,  or  in  some  conspicuous  place  of 
the  Court,  and  of  the  office  of  the  Commissary-clerk ;  and  the  particulars 
of  the  application  are  to  be  inserted  by  the  Keeper  of  the  Secord  of 
Edictal  Citations  at  Edinburgh  in  a  book  to  be  kept  for  the  purpose,  and 
to  be  published  weekly  with  the  abstracts  of  petitions  for  service.  The 
Commissary-clerk  is  to  furnish  these  particulars  to  the  Keeper  of  the 
Record  of  Edictal  Citations,  who  again  is  to  report  their  publication ; 
and  the  clerk  is  then  to  certify  on  the  petition  that  the  same  has  been 
intimated  and  published. 

On  expiration  of  nine  days  after  the  Commissary-clerk's  certificate  of  inducus. 
publication,  the  petition  may  be  called  in  Court,  and  an  executor-dative 
decerned ;  or  other  procedure  may  take  place,  according  to  the  forms  in 
use  at  the  date  of  the  Act  in  the  case  of  edicts,  and  with  the  like  force 
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and  efifect.  Bat,  as  decernitures  are  to  proceed  on  petitions  only,  it  would 
seem  that  the  old  form  in  cases  of  competition — of  preferring  A.  B.  on  the 
edict  issued  at  the  instance  of  C.  D. ;  or,  where  there  are  two  applicants, 
of  conjoining  A.  B.  with  C.  D.  in  the  office  on  such  edict — cannot  be 
adopted.  A.  E,  in  order  to  be  preferred  to  the  office,  ought  to  present 
a  separate  petition  to  the  Commissary  for  appointment,  just  as  if  he  were 
the  only  applicant.  A  petition  for  conjunction  with  another  applicant 
When  dbcrbb  will  be  slightly  different  in  its  terms.  Decree-dative  may  be  extracted 
on  the  expiration  of  three  lawful  days  after  it  has  been  pronounced, 
but  not  sooner.  As  soon  as  the  decree-dative  is  extracted,  there  is  an 
executor  in  this  case,  equally  as  when  the  deceased  himself  made  a 
nomination. 

The  forms  with  a  view  to  confirmation  vary  slightly  in  the  case  of 
the  executors-nominate  and  executors-dative  respectively. 

The  executor-nominate  produces  to  the  Commissary  the  deed  whereby 
he  has  been  appointed,  and  every  other  testamentary  deed  or  writing 
executed  by  the  deceased  relative  to  the  disposal  of  his  moveable  estate^ 
or  any  part  thereof,  or  probative  extracts  of  these  deeds.  The  executor- 
dative  produces  his  extracted  decree-dative,  or  refers  to  it  as  in  the 
records  of  the  Court.  He  likewise  produces  testamentary  deeds  and 
writings  by  the  deceased,  if  any,  equally  with  the  executor-nominate. 
They  both  produce  also  an  inventory  or  schedule  of  the  deceased's  whole 
proper  moveable  estate ;  and,  for  the  purpose  of  the  Stamp  Acts,  and  as 
regulating  the  inventory  stamp-duty  to  be  paid,  such  inventory  will 
include  moveable  estate  which  any  person,  dying  on  or  after  3d  April 
1860  (the  date  of  the  Act  to  be  immediately  noticed),  shall  have  disposed 
of  by  will,  under  any  '  power  from  a  third  party  to  dispose  of  the  same 
as  he  shall  think  fit'^  It  wiU  also,  for  the  purposes  of  the  Stamp 
Acts,  include  money  due  to  the  deceased  secured  on  heritable  property, 
or  contained  in  bonds  secluding  executors ;  or,  as  to  such  last-mentioned 
estate,  there  may  be  a  special  inventory,  as  more  fully  afterwards 
explained.^ 

If  the  deceased  had  personal  estate  situated  in  England  or  Ireland, 
and  if  he  was  domiciled  in  Scotland,  the  executor  may  or  may  not  avail 
himself  of  the  option  given  by  the  Act  of  1858,  of  including  sach 
English  or  Irish  estate  in  the  confirmation.  If  he  is  not  to. avail 
himself  of  such  option,  the  inventory  will  simply  distinguish  what 
ate  is  situated  in  Scotland  from  what  is  elsewhere,  and  will  be 
written  on  the  stamp  applicable  to  the  Scotch  estate  only ;  a  title  in 
the  case  supposed  being  wanted  to  nothing  more. 

The  executor,  at  the  same  time  that  he  produces  the  inventory  of  estate 
and  testamentary  writings,  if  any,  as  above,  must  make  oath  or  affirma- 
tion that  the  inventory  contains  a  full  and  true  statement  of  all  the 

1  23  &  24  Vict.  cap.  15,  sect.  4. 
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deceased's  peisonal  estate^  wherever  situated,  so  £Eur  as  the  same  has  come 
to  his  knowledge,  and  that  the  deceased  executed  no  deed  relative  to  the 
disposal  of  the  estate,  or  of  any  part  thereof,  other  than  the  deed  or 
deeds,  if  any,  produced.  This  oath  or  affirmation  must  be  taken  or  made 
in  presence  of  the  Commissary  or  his  depute,  or  the  Commissary-clerk  or 
his  depute,  or  before  any  commissioner  to  be  appointed  by  the  Commis- 
sary, or  before  any  Magistrate  or  Justice  of  the  Peace  within  the  United 
Kingdom  or  Colonies,  or  any  British  Consul^ 

The  testamentaiy  papers,  if  any,  with  the  inventory  and  oath  or  testambnt- 
affirmation,  are  then  recorded  in  the  Court-books,  and  a  testament-  tsstambntar. 
testamentar,  or  confirmation  of  the  executor-nominate,  or  a  testament-  ™^v1b^^' 
dative,  or  confirmation  of  the  executor  given  by  the  Court,  as  the  case 
may  be,  is  issued,  authenticated  by  the  seal  of  Court  and  the  clerk's 
subscription ;  the  executor-dative  in  the  first  place  finding  caution  for  Caution. 
his  intromissions,  which,  since  the  passing  of  the  Act  4  Geo.  iv.  cap. 
97,  is  not  required  on  the  part  of  executors-nominate.  Forms  of  these 
confirmations  are  given  in  schedules  (D)  and  (E)  annexed  to  the  Act  of 
1858.  They  recite  the  death  of  the  deceased  at  a  place  and  on  a  day 
specified ;  his  nomination  of  an  executor,  or  the  Commissary's  appoint- 
ment, as  the  case  may  be ;  the  giving  up  of  the  inventory;  stating  whether 
the  estate  was  situated  in  Scotland  alone,  or  in  Scotland  and  England  or 
Ireland ;  the  amount  of  the  estate ;  and  that  the  inventory  has  been 
recorded  in  the  Commissary-Court  books ;  and,  in  the  case  of  the  executor- 
dative,  they  recite  also  the  finding  of  caution.  The  testament-testamentar 
then  confinns  the  nomination  of  the  executor,  and  commits  to  him  the 
intromission  with  the  moveable  estate  contained  in  the  inventory ;  not 
induding  what  is  situated  in  England  or  Ireland,  as,  in  the  case 
supposed,  the  inventory  does  not  properly  include  such  estate,  though  it 
specifies  it  as  distinguished  from  the  estate  in  Scotland.  The  Commissary 
gives  the  executor  full  power  to  uplift  and  discharge  the  moveable 
estate  contained  in  the  inventory ;  if  needful  to  pursue  actions,  and, 
generally,  to  do  aU  that  is  known  to  belong  to  the  office  of  executor- 
nominate.  The  testament-dative  constitutes  and  confirms  the  executor 
with  the  above  powers.  And  both  provide  that  the  executor  shall 
render  just  count  and  reckoning  of  his  intromissions  when  and  where 
he  shall  be  legally  required.  The  powers  they  confer  bear  a  strong 
resemblance  to  those  expressed  in  an  ordinary  assignation  of  debt  or 
personal  estate. 

The  distinctions  between  the  cases  of  the  executor-nominate  and  the  Distinotion 
executor-dative  are — (1.)  that  in  the  case  of  the  executor-dative  an  S^racuTOli?^ 
appointment  by  the  Commissary  is  required,  which  is  conferred  after  nominatb  and 
publication  of  the  application  for  the  appointment  in  case  no  preferable 
competitor  appears.     Where  there  is  an  executor-nominate,  the  Com- 
missary makes  no  appointment,  the  deceased  having  done  so  himself. 
And  (2.)  the  executor-dative  has  to  find  caution,  before  confirmation, 

1  21  &  22  Vict.  cap.  56,  sect  11. 
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for  his  intromissions,  to  such  extent,  not  exceeding  the  amount  of 
the  inventory  of  estate,  as  the  Commissary  shall  fix.  If  the  original 
cautioner  shall  die,  the  executor  may  be  compelled  to  find  new  caution.^ 
The  usual  course  is  to  make  the  caution  equal  to  the  inventory ;  but  on 
special  application,  with  cause  shown,  and  after  public  advertisement,  the 
Commissaries  are  authorised  to  restrict  the  caution  to  a  smaller  amount 
The  cautioner  is  not  liable  in  any  case  tUtra  vires  inveTUarii} 

Confirmed  testaments,  in  the  forms  authorised  by  the  Act  of  1858, 
are  thereby  declared  (sect.  10)  to  have  the  same  force  and  effect  with  the 
like  writs  framed  in  terms  of  the  Act  of  Sederunt  of  20th  December  1823 
as  to  the  Commissary-Court  of  Edinbuigh,  and  the  Act  of  Sederunt 
of  25th  February  1824  as  to  the  other  Commissary-Courts  in  Scotland, 
or  in  the  forms  in  use  at  the  date  of  the  Act  of  1858. 

The  above  procedure  relates  to  confirmations  wheile  the  deceased's 
whole  moveable  estate  was  situated  in  Scotland,  or  where,  the  deceased 
having  had  such  estate  situated  in  England  or  Ireland,  or  both,  as  well 
as  in  Scotland,  and  being  domiciled  in  Scotland  at  the  time  of  his  death, 
the  executor  does  not  wish  to  avail  himself  of  the  option  given  by  the 
Act  of  including  in  the  inventory  the  English  or  Irish  along  witii  the 
Scotch  estate  of  the  deceased.  But  if  a  person  so  domiciled  had  personal 
estate  in  England  or  Ireland,  as  well  as  in  Scotland,  an  active  title  to 
what  is  situated  in  England  or  Ireland  may,  in  the  executor's  option,  be 
obtained  by  proceedings  of  a  very  simple  nature  for  supplementing  the 
confirmation,  which  of  itself  constitutes  such  title  to  the  Scotch  estate 
only.^  In  such  cases,  the  person  applying  for  confirmation  must, 
in  the  first  place,  satisfy  the  Commissary,  and  the  Commissary  must 
pronounce  an  interlocutor,  finding  that  the  deceased  died  domiciled 
in  Scotland ;  which  interlocutor  is  declared  to  be  conclusive  evidence  of 
the  fact  of  the  domicile,  but  (sect  1 7)  for  the  purposes  of  the  Act  only.^ 

Moreover,  the  inventory  must  include  (in  the  proper  sense  of  the 
term,  and  not  merely  by  specifying  and  distinguishing  it)  the  whole 
moveable  or  personal  estate  of  the  deceased  situated  in  the  United 
Kingdom;  the  value  of  the  estate  situated  in  England  or  Ireland 
respectively  must  be  stated  separately ;  and  the  inventoiy  is  chargeable 
with  the  stamp-duty  corresponding  to  the  value  of  the  entire  estate, 
wherever  situated  within  the  United  Kingdom.h  For  the  purposes  of  the 
Stamp  Acts,  as  already  noticed,  the  inventory  must  include  all  personal 
estate  disposed  of  by  the  deceased  by  will,  in  virtue  of  powers  from  third 
parties  to  dispose  thereof  as  he  shall  think  fit. 

1  Menzies  v.  Wood,  9  Dec.    1709,   M.  «  Murdoch  v.  M*Kirdy,  17  Feb.  1826, 

3S34.  4  Sh.  479. 

3  Act  of  185S,  sect  9. 


^  The  fact  as  to  domicile  is  now  stated  in  the  oath  to  the  inventory,  and  inserted  in 
or  noted  on  the  confirmation — 39  h  40  Vict.  c.  70,  s.  41. 

b  The  market  value  of  stocks  at  the  date  of  giving  up  the  inventoiy  is  the  valae  on 
which  duty  is  payable,  and  no  drawback  can  be  obtained  in  respect  of  stock  tuniiog 
out  to  be  of  no  value — Galletly's  Trustees  v.  Lord  Advocate,  12  Kov.  1880,  8  B.  7i 
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In  Older  to  make  the  confirmation  available  as  an  active  title  Ck>NFiiaiATioN 
to  personal  estate  situated  in  England  or  Ireland  (a  most  important  raoBATEoouRT. 
privil^e  conferred  by  the  Act  of  1858),  it  is  only  farther  necessary  to 
produce  the  confirmation  in  the  Principal  Court  of  Probate  in  England, 
or  in  the  Court  of  Probate  in  Dublin,  and  to  deposit  a  copy  thereof  with 
the  registrar,  accompanied  by  a  certified  copy  of  the  interlocutor  finding 
that  the  deceased  died  domiciled  in  Scotland,  and  to  get  the  confirma- 
tion sealed  with  the  seal  of  such  English  or  Irish  Court.  Thereafter  the 
confirmation  so  sealed  has  the  like  force  and  efiect  in  England  or  Ireland 
as  if  probate  or  letters  of  administration,  as  the  case  may  be,  had  been 
granted  by  those  Courts  of  Probate  respectively.     Sect&  12  and  13.^ 

By  sect  14,  corresponding  privileges  are  conferred  with  reference  to  whbrsparttbs 
grants  of  probate  or  letters  of  adminstration  from  the  Courts  of  Probate  ^q^^^^nd 
in  England  or  Ireland,  as  applicable  to  Scotch  estate  belonging  to  parties  scotch^otatk 
dying  domiciled  in  England  or  Ireland.     The  domicile  is  to  be  proved 
by  a   note  or  memorandum  written  thereon,  signed  by  the  proper 
officer.     The  probate  or  letters  of  administration  must  be   produced 
in  the  Commissary-Court  of  Edinburgh,  and  a  copy  deposited  with  the 
Commissary-Clerk,  who  is  to  indorse  or  write  on  the  back  or  face  of  the 
grant  a  certificate  that  the  same  has  been  produced,  and  a  copy  deposited 
with  him.      The   probate  or  letters  of  administration  are  thereupon 
(being  duly  stamped)  to  be  of  the  like  force  in  regard  to  moveable  estate 
situated  in  Scotland,  as  if  a   confirmation  had  been  granted  by  the 
Commissary  of  Edinburgh.     In  such  cases,  the  probate  or  letters  of 
administration  are  to  be  considered  as  granted  for  the  whole  personal 
^tate  of  the  deceased  situated  in  the  United  Kingdom ;  and  the  affi- 
davit as  to  the  value  of  the  estate  is  to  include  the  whole  estate  so 
situated,  and  specify  the  value  of  the  Scotch  estate  separately ;  and  the  pro- 
bate or  letters  of  administration  are  to  be  stamped  as  for  the  whole  estate. 
Por  the  protection  of  parties  transacting  bondjide  in  reliance  on  any 
instrument  purporting  to  be  a  confirmation  or  probate  or  letters  of 
administmtion,  supplemented  as  aforesaid, — that  is,  having  the  seal  or 
certificate,  giving  efficacy  to  the  instrument  with  reference  to  property 
situated  out  of  the  proper  jurisdiction  of  the  Court  by  which  the  principal 
instrument  is  issued, — the  Act  22  Vict.  cap.  30  declares  that  all  such 
persons  shall  be  indemnified  and  protected  notwithstanding  any  defect 
or  circumstance  affecting  the  validity  of  the  confirmation,  probate,  or 
letters  of  administration.l> 


^  These  aeeiiona  are  repealed  so  far  as  reqniring  a  certified  copy  interlocntor  to  be 
produced  in  England  or  Ireland — 39  k  40  Vict.  cap.  70,  s.  41.  Eiks  may  be  sealed, 
althongli  they  contain  no  Scotch  estate, -^sect.  42.  Confirmations  or  eiks  may  be 
sealed,  although  the  only  English  or  Irish  estate  of  the  deceased  was  held  in  trast, — 
sect  43.  A  calendar  of  aU  confirmations  issued  and  inventories  given  up  in  Scotland  is 
prepared  by  the  Commissary  Clerk  of  Edinburgh, — sect.  45. 

^  With  the  view  of  increasing  the  facilities  for  expeding  confirmation  to  intestate  small  intbs- 
estates  of  smaU  value  and  reducing  the  expense  attending  the  same,  the  Act  38  &  39  tate  estates. 
Vict  cap.  41,  provided  that,  where  the  personal  estate  of  an  intestate  dying  domiciled 
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The  inventory,  whether  in  the  case  of  an  executor-nominate  or  dative, 
is  given  up  on  an  a^  valorem  stamp.    The  amount  of  the  duly  is  regu« 
lated  by  the  Acts  55  Geo.  m.  cap.  184,  schedule,  Part  iiL,  and  23  &  23 
Vict.  cap.  36,  sect.  1,  and  where  there  is  no  deed  disposing  of  the  move> 
able  estate,  or  any  part  thereof,  is  one-half  more  than  where  there  is 
such  deed.^    And,  by  the  Acts  23  &  24  Vict  cap.  15,  sect  6,  and  cap. 
80,  sects.  1  and  8,  money  secured  on  heritable  property  in  Scotland, 
including  money  so  secured  by  conveyance  ex  facie  absolute,  and  by 
adjudication  when  the  right  of  reversion  has  not  expired,  also  money 
contained  in  Scotch  bonds  and  other  instruments,  which  (or  the  rights  to 
which)  exclude  executors,  and  constituting  the  succession,  or  part  of  the 
succession,  of  any  person  who  shall  have  died  on  or  after  3d  April  1860, 
which  is  the  date  of  the  first  of  these  Acts,  are,  for  the  purposes  of  the 
Acts,  declared  moveable  property,  and  appointed  to  be  included  in  the 
inventory  to  be  given  up  by  the  executor  in  the  Commissary-Court, 
or  in  a  special  inventory  to  be  given  up  by  the  person  in  right  of  the 
moneys  so  secured.    This  enactment,  however,  you  will  observe,  does  not 
make  the  moneys  in  question  moveable  property  to  aU  intents  and  pur- 
poses, but  only  for  the  purposes  of  the  Acts, — ^that  is,  with  reference  to  the 
liability  to  stamp  duties.!*    And  the  Act  does  not  apply  to  feu-duties,  and 
other  permanent  periodical  payments  which  are  made  real  burdens  upon 
land,  where  payment  of  a  capital  sum  of  money  is  not  thereby  secured 


in  Scotland  should  not  exceed  £150  in  value,  the  Commissary  Clerk  of  the  county  where 
the  deceased  was  domiciled  should  on  the  application  of  his  widow  or  any  one  or  more 
of  his  children,  or,  in  the  case  of  an  intestate  widow,  on  the  application  of  any  one  or 
more  of  her  children,  prepare  and  fiU  up  an  inventory  and  relative  oath  in  the  form 
of  Schedule  A.  appended  to  the  Act,  and  take  the  oath  of  the  appUcant  thereto, 
and,  on  caution  bising  found  in  usual  form,  record  the  inventory  after  being  duly 
stamped,  if  stamp  duty  is  exigible,  and  expede  confirmation  in  the  form  of  Schedule 
B,  and  deliver  the  same  to  the  applicant  on  payment  of  a  moderate  fee  fixed  by  the 
Act. 

When  the  confirmation  contains  English  or  Irish  estate,  the  Registrar  of  any  Probate 
Court  in  England  or  Ireland  is  bound  to  affix  the  seal  of  his  Court  to  the  confirmation 
on  its  being  sent  to  him  by  the  Commissary  Clerk  for  that  purpose,  with  a  fee  of  two 
shillings  and  sixpence. 

The  Act  39  and  40  Vict,  cap.  24,  made  similar  provision  in  favour  of  the  execaton 
nominate  in  testate  estates,  where  the  value  of  the  whole  real  and  permnal  estate  and 
e£fects  of  a  testate  dying  domiciled  in  Scotland  should  not  exceed  £150. 

The  provisions  of  these  two  Acts  are  extended  by  the  Act  of  18S1,  44  Vid  cap. 
12,  to  cases  of  persons  dying  on  or  after  1st  June  1881,  where  the  whole  personal  estate, 
without  deduction  of  debts  or  funeral  expenses,  shall  not  exceed  £300,  whoever  may  be 
the  applicant  for  confirmation,  and  wheresoever  the  deceased  may  have  been  domioled 
at  the  time  of  his  death ;  and  the  fees  charged  are  in  no  case  to  exceed  ISs. — sect  34. 

^  The  amount  of  the  duty  is  now  regulated  by  the  Act  of  1881,  and  the  duty  is 
now  the  same  whether  the  deceased  died  testate  or  intestate. 

From  1  April  1880  to  31  May  1881  the  duty  was  regulated  by  43  Vict  cap.  14. 

Stamp-duty  is  also  payable  under  the  Act  of  1881  (at  the  same  rate  as  inventory 
duty)  on  accounts  of  (1.)  property  taken  as  donoMo  mortis  cau6d  within  three  monthi 
of  the  death  of  the  deceased  ;  (2.)  property  of  which  the  beneficial  interest  passes  by 
survivorship ;  and  (3.)  property  passing  under  voluntary  settlement,  where  the  settlor 
reserves  bis  Uf e  interest  or  power  to  revoke — sect.  38. 

b  But  heritable  securities,  where  executors  are  not  expressly  excluded,  being  now 
moveable  estate,  will  be  given  up  in  the  inventory  as  such — Section  117  of  Act  of 
1868. 
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The  amount  of  the  inventoiy-daty,  with  interest  at  five  per  cent,  from 
the  expiry  of  six  months  after  the  death  of  the  deceased,  is  declared  a  debt 
due  to  the  Crown,  payable  by  the  person  who  shall  take  the  money  so 
seemed,  whether  such  person  has  a  beneficial  interest  therein,  or  is 
only  a  trustee  or  liferenter.  And  in  giving  up  the  special  inventory,  or 
other  inventory,  the  property  is  to  be  sworn,  and  duty  paid  according  to 
the  value  thereof,  at  the  date  when  the  inventory  is  given  up, — not,  as 
formerly,  at  the  date  of  the  death  of  the  deceased ;  and  it  is  to  include 
the  proceeds  accrued  down  to  the  date  of  giving  up. 

The  stamp-duty  upon  inventories  corresponds  to  the  gross  amount  dkduction 
of  the  personal  estate,  including  as  aforesaid,  without  any  deduction  on  °*'°^®'''^- 
iiccoont  of  the  debts  due  by  the  deceased  at  the  time  of  his  death.^    But 
where  debts  due  by  the  deceased  are  actually  paid  out  of  his  estate,  other 
than  voluntary  debts  payable  only  on  the  death  of  the  deceased,  or  under 
anj  instrument  which  shall  not  have  been  bond  fde  delivered  to  the 
donee  thereof  three  months  before  the  death  of  such  person,  the  Acts  Return  of 
allow  the  proportional  return  of  stamp-duty  corresponding  to  the-amount  SS^""'" 
of  such  debts  so  due  and  paid,  other  than  as  aforesaid  ; — that  is,  the  Acts 
provide  for  the  reduction  of  the  duty  to  the  amount  corresponding  to  the 
net  value  of  the  estate,  inclusive  of  the  amount  of  such  voluntary  debts; — 
if  such  return  of  duty  is  claimed  within  three  years  from  the  time  of  record- 
ing the  inventory,  and  if  the  debts,  for  which  allowance  is  claimable, 
be  actually  paid  before  the  return  is  allowed.     It  is  not  enough  that 
such  debts  be  due.     Formerly  allowance  was  made  even  for  voluntary 

debts ;  but  this  is  now  withdrawn  as  to  any  person  dying  after  28th  June 
1861.1b 

If  the  estate  cannot  be  realised  within  the  above  period  of  three  years, 
so  as  to  admit  of  the  debts  authorising  the  allowance  being  paid,  the  time 
to  apply  for  the  return  of  duty  can  be  extended  by  the  Commissioners 
of  the  Inland  Eevenue,  on  application  for  that  purpose.*  The  debts,  in 
respect  of  which  the  return  of  the  inventory- duty  is  to  be  allowed,  must 
not  only  be  paid,  but  payable  by  law  out  of  the  moveable  or  personal 
estate  of  the  deceased.  Where,  however,  the  deceased  owed  heritable 
debts  exceeding  the  value  of  his  heritable  estate,  the  balance  of  the  herit- 
able debts,  after  deducting  the  price  or  value  of  the  heritable  estate, 
becomes  a  debt  payable  by  law  out  of  the  moveable  estate,  and  payment 
of  such  balance  will  authorise  a  claim  for  return  of  inventory-duty.  In 
like  manner,  where  the  personal  estate  is  exhausted  by  personal  debts, 

'  24  &  25  Vict.  cap.  92,  sect.  3.  ^  55  Geo.  iii.  cap.  1S4,  sect  51. 


^  The  Act  of  ISSl  anthorises  deduction  of  debts  due  to  persons  in  the  United 
Kingdom,  and  of  reasonable  funeral  expenses — Sect.  2S.  And,  if  an  insufficient 
amouQt  has  been  deducted  on  this  head,  return  of  duty  may  be  obtained  as  formerly— 
Sect  31. 

^  Calls  on  Bank  stock  belonging  to  the  deceased,  paid  by  his  executors  in  the 
liquidation  of  a  joint  stock  company,  are  debts  due  by  the  deceased,  in  respect  of 
which  return  of  inventory-duty  will  be  allowed— Galletly's  Trustees  v.  Lord  Advocate, 
12  Nov.  1880,  8  E.  74. 

VOU  H.  2  E 
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and  consequently  debts  due  only  on  personal  securities  become  charge- 
able on  the  heritable  estate,  return  will  be  allowed  of  a  portion  of  the 
inventory-duty  paid  in  respect  of  the  money  secured  on  the  heritable 
property.* 

Moreover,  where  estate  is  given  up  in  the  inventory  at  an  over- value, 
and  too  much  duty  is  paid  on  that  account,  a  return  of  the  excess  of  duty 
may  be  obtained  in  this  way : — A  new  inventory  may  be  given  up  and 
recorded,  containing  the  estate  at  its  true  value,  and  on  the  corresponding 
stamp ;  and,  that  being  done,  the  original  stamp  wiU  be  got  back  on 
special  application.  There  will  be  no  new  confirmation.  The  whole 
estate  has  been  already  confirmed;  and  it  was  not  under  but  over 
valued. 

If  the  inventory  is  not  given  up  within  six  months  after  the  deceased's 
death,  penalties  are  exigible,  in  addition  to  the  interest  on  the  stamp- 
duty  now  chargeable  by  the  Act  of  1860. 

The  Act  4  (jeo.  iv.  cap.  98,  sect.  3,  declares  it  lawful  to  eik  to  any 
confirmation  estate  afterwards  discovered ;  and,  should  any  additional 
estate  of  the  deceased  be  discovered  after  the  inventory  has  been  given 
up,  such  estate  must  be  set  forth  in  an  additional  inventory,  which 
must  be  lodged  with  the  Commissary-clerk  within  two  months  after 
the  discovery,  accompanied  by  an  oath,  stating  the  discovery,  and  that 
nothing  else  has  been  discovered. 

The  obligation  to  set  forth  '  additional  estate '  afterwards  discovered 
seems  also  to  extend  to  additional  or  improved  value  arising  upon  the 
estate,  or  some  item  of  it,  as  originally  given  up  in  the  inventory  and 
confirmed.     For  fixing  the  amount  of  the  inventory-duty,  it  is  often 
necessary  to  put  a  value  upon  some  particular  item  of  the  deceased's 
estate  ;  and,  where  such  value  can  only  be  estimated,  it  must  frequently 
be  under-stated.  If  an  item  of  the  estate,  though  under- valued,  be  actually 
reduced  into  possession  by  the  executor  in  virtue  of  his  confirmation,  his 
title  will  be  good,  notwithstanding  that  the  stamp-duty  corresponding  to 
the  sum  by  which  the  value  has  been  under-estimated  shall  be  unpaid. 
But,  if  such  item  be  not  reduced  into  possession,  it   seems  doubtful 
whether  the  executor  has  right  to  insist  on  obtaining  possession  of  it, 
except  to  the  extent  of  the  sum  or  value  at  which  it  has  been  stated 
in  the  confirmation.    It  seems  doubtful  whether  such  estate,  to  the  extent    ' 
of  the  additional  value  thereof,  is  not  in  bonis  defuncti  until  transferred 
to  the  executor  by  an  eik,  following  upon  an  additional  inventory  accom- 
panied by  an  oath,  exactly  as  in  the  case  of  estate  altogether  omitted  in 
the  original  inventory  and  confirmation.    In  fact  it  appears  to  be  held 
that  the  under-statement,  in  the  confirmation,  of  the  value  of  a  portion 
of  the  deceased's  estate  is,  to  the  extent  of  the  sum  under-stated,  an 
omission  of  estate  belonging  to  the  deceased,  and  requiring  to  be  taken 
out  of  his  Juereditas  by  confirmation,  equally  with  some  separate  portion 


^  23  &  24  Vict.  cap.  80,  secta,  4  &  6, 
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of  the  deceased's  estate  wholly  unnoticed  in,  and  omitted  from,  the  eik  to  confir- 
inventoiy  and  confirmation.^ 

Apparently  the  Court  of  Probate  will  not  allow  its  seal  to  be  affixed 
to  an  eik  or  additional  confirmation.^  If  the  original  confirmation  does 
Qot  include  the  whole  of  the  deceased's  personal  estate  in  England, 
the  proper  course  is  said  to  be  to  obtain  a  new  confirmatioa^  An 
additional  inventory  with  a  view  to  an  eik  formerly  had  to  be  on  the 
foil  stamp  corresponding  to  the  original  and  additional  inventories,  just 
as  if  no  stamp-duty  had  at  first  been  paid ;  but  it  is  now  enough 
that  the  stamp-duty  paid  on  the  original  and  additional  inventory  be 
of  the  amount  corresponding  to  the  total  estate.^  And  if  the  total 
estate,  original  and  additional,  would  not  have  required  a  larger  stamp 
than  that  originally  paid,  the  additional  inventory  may  be  given  up  on 
oDstamped  paper.  I  may  here  notice  that  there  is  no  progressive  stamp- 
duty  on  inventories  in  any  case.  After  using  the  proper  ad  valorem 
stamp,  any  schedules  or  additional  matter  may  be  written  on  plain  paper. 
And  no  duty  is  exigible  on  the  inventory  of  the  estate  of  any  soldier,  Exemption 

FROM  DUTT 

seaman,  or  marine,  slain  or  dying  in  the  service  of  his  country. 

Where  the  application  for  additional  confirmation  is  made  by  the  Coni>ibmation 
original  executor,  the  procedure  is  the  same  as  on  his  original  ^^  JJ2^* 
confirmation.  But  application  for  additional  confirmation  may  be  made  «fiP^<«*'«« 
by  any  person  having  interest,  and  where  additional  estate  is  given 
np  and  confirmed  by  a  new  executor  the  confirmation  is  technically 
called  " ad  omissa,'*  or  " ad  omissa  et  male  appretiata"  In  such  a  case 
a  petition  will  be  presented,  and  other  procedure  will  be  followed  out, 
similar  to  that  explained  as  relative  to  the  appointment  of  an  executor- 
dative,  with  this  variation,  that  the  petition,  besides  being  intimated  and 
published  as  in  such  cases,  must  be  intimated  to  the  executor  already 
confirmed,  as  he  may  be  interested  in  opposing  it.^  And,  practically, 
the  result  vrill  in  general  be  that  the  original  executor  wiU  expede  an 
eik  to  his  confirmation.  If  an  executor  is  appointed  ad  omissa  vel 
male  appretiaia,  he  will  have  to  give  up  inventory,  make  oath,  and 
expede  confirmation  just  as  the  principal  executor ;  and  he  will  also 
have  to  find  caution,  which  would  not  be  incumbent  on  the  principal 
executor  if  nominate. 

With  regard  to  confirmation  ad  male  appretiata,  it  has  been  argued, 
and  on  plausible  grounds,  that,  though  additional  stamp-duty  is  clearly 
due,  supplementary  confirmation  is  not  required  where  the  executor 
is  appointed  for  the  general  behoof,  and  is  not  an  executor-creditor. 
Where  an  item  of  estate  is  left  out  of  the  inventory,  the  executor  can 
claim  no  real  right  in  such  item  in  virtue  of  his  confirmation,  which 

^  Smith  and  others  v.  Smith's  Trustees,      the  Journal  of  Jarispmdence  for   1864, 
27  June  1862,  24  D.  1142.  vol.  viii.  p.  55. 

>  16  &  17  Vict  cap.  59,  sect.  8. 
'  English  case  of  Hntcheson,  noticed  in  ^  Erskine,  iiL  9.  37. 


*  This  is  now  altered  by  39  &  40  Vict.  c.  70,  s.  42. 
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goes  no  further  than  the  inventory.  In  snch  cases  confirmation  ai 
omissa  is  clearly  competent  and  necessary.  But,  in  cases  where  ther< 
is  only  an  under  valuation,  the  original  inventory  specifies  the  estate  oi 
item  under- valued,  in  the  same  words  as  if  the  full  value  were  put  upon  it 
It  has,  therefore,  been  doubted  whether,  in  this  last  case,  supplement 
tary  confirmation  is  necessary,  or  even  competent,  and  whether  it  h 
necessary  to  do  more  than  pay  the  additional  stamp-duty.  This  point 
was  discussed  in  the  case  of  Smith,  before  cited ;  and  it  seems  to  have 
been  the  opinion  of  the  Court  that  supplementary  confirmation  was 
necessary  for  conferring  on  the  executor,  even  when  acting  for  the 
general  behoof,  a  real  right  in  the  under-stated  portion  of  articles  maJe 
appretiaia,  in  the  same  way  as  in  the  whole  of  articles  omissa. 

Though  the  executor  be  a  pupil  or  minor,  the  title  by  confirmatioD 
ought  to  be  made  up  in  his  own  name,  provided  he  has  a  tutor  or 
curator ;  the  tutor  of  course  taking  the  oath  in  the  case  of  a  pupil,  and 
the  curator  concurring  in  the  oath  in  the  case  of  a  minor.^    Where  the 
pupil  or  minor  has  no  tutors  or  curators,  it  is  usual  to  carry  through  the 
proceedings  in  the  name  of  a   factor  appointed   by  the  Commissary. 
In  Edinburgh,  the  appointment  of  the  factor  takes  place  at  the  outset ; 
and  he  is  both  decerned  and  confirmed  executor  gpid  factor.^     But  it  is 
competent,  in  the  first  place,  to  obtain  decree-dative  in  favour  of  the 
pupil  or  minor  as  executor,  and  thereafter  to  expede  the  confirmation  in 
favour  of  the  factor,  who,  in  either  case,  is  specially  authorised  to  give 
up  the  inventories,  and  to  confirm  in  his  own  name  as  executor  gvd 
factor.'     In  these  cases  the  Commissary  grants  the  confirmation  to 
the  factor  with  power  of  intromission,  subject  to  the  obligation  to 
account    The  factor  must  find  caution.    A  confirmation  in  these  terms 
was  foimd  to  give  a  good  title  to  the  minor  herself,  after  choosing  cura- 
tors, to  sue  for  a  debt  contained  in  the  inventory;  the  factor,  and 
likewise  her  curators,  concurring  in  the  claim  and  discharge.^     In  this 
case,  the  Lord  President  Hope  remarked  that,  when  the  executor  was 
abroad,  it  was  competent  for  one  holding  his  factory  to  expede  con- 
firmation in  his  own  favour  qad  factor, — an  arrangement  which  may 
in  some  cases  be  convenient    It  would  be  necessary  for  the  factor  to 
hold  special  powers;  though,  perhaps,  power  in  express  words  'to 
expede  confirmation '  may  not  be  indispensable.  ^ 

Judicial  factors  on  the  estates  of  persons  deceased  are  entitled  to  be 
decerned  and  confirmed  executors-dative  to  them,  qyd  factors.^  Thej 
wiU  adopt  the  same  procedure  as  in  the  case  of  executors-dative,  and 
must  find  caution. 


^  Fraaer,  ii  118,  and  aathorities  died. 

^  A  form  of  the  petition  applicable  to 
this  case  wiU  be  found  in  Alexander's 
Practice  of  the  Commissary  Courts,  p.  193. 


'  Johnstone  v.  Lowden,  15  Feb.  183S, 
16  Sh.  541. 
4  Johnstone's  case. 
&  Act  of  Sederunt,  13  Feb.  1730. 


'^  It  is  understood  that,  in  practice,  the  execntor  abroiHl  is  confirmed  on  the 
application  of  the  factor. 
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SappoBing  no  executor-nominate  to  apply  for  confirmation,  and  that  Cohfktition 

VOB  OPFIC£  OF 

a  competition  for  the  office  shall  arise  between  two  or  more  petitioners,  KxiscnTuB- 
the  Commissaries  are  directed  to  give  the  preference  in  the  following  ^^'^*^'^- 
Older,  viz., — 

1.  The  deceased's  general  disponee  or  universal  legatory. 

2.  His  nearest  of  kin.    ' 

3.  His  widow. 

4.  His  creditors. 

5.  His  legatees. 

6.  Judicial  factors. 

As  regards  the  first,  the  general  disponee  is  the  party  chiefly  inter- 
ested. The  general  disposition  to  him,  in  fact,  is  held  to  import  the 
exclusion  of  the  next  of  kin  from  the  office.^ 

In  the  case  of  the  next-of-kin,  it  will  be  recollected  that  the  Intestate 
Moveable  Succession  Act^  gives  to  the  issue  of  a  predeceasing  child 
or  brother  of  the  deceased  the  same  beneficial  right  which  their  parent 
would  have  enjoyed  if  he  had  survived.  But  the  Act  reserves  the 
office  of  executor  qvd  next-of-kin  to  the  survivors  who  are  nearest  in 
d^ree,  excluding  from  the  office  the  children  of  those  deceased,  who, 
however,  will  be  appointed  on  their  application,  if  those  having  the 
prior  right  do  not  compete  for  the  office.^ 

It  appears,  however,  that  where  the  deceased  died  without  issue,  fathkr  or 
leaving  a  father,  as  well  as  brother  or  sister ;  or,  if  predeceased  by  his  s^itlkd  to 
father,  leaving  a  mother,  as  well  as  brother  or  sister ;  the  father  or  the  5";^^^° 

"  '  '  WITH  NEXT 

mother  will,  in  such  case,  have  right  to  be  dealt  with  as  among  the  of  kin. 
next-of-kin,  and  to  be  decerned  and  confirmed  as  such  along  with  the 
brother  or  sister.' h  And,  independently  of  the  Act  of  1858,  the  parties 
entitled  to  the  office  of  executor  appear  to  be  those  who  have  right 
to  such  office  by  the  law  of  the  country  in  which  the  deceased  was 
domiciled  at  the  time  of  his  death ; — not  those  who  would  have  had 
such  right  if  the  deceased  had  been  domiciled  in  Scotland.  Thus, 
where  the  deceased  was  domiciled  in  England,  his  mother,  as  the  person 
entitled  to  the  office  by  the  law  of  England,  was  preferred  to  the  office 
of  executor-dative  in  Scotland.*^ 

1  Earl  of  Crawford  v.  Ure,  10  Jan,  1755,  ^  Alexander's  Practice,  p.  43. 

M.  3S1S;  see  also  M*6own  v,  M'Kinlay,  ^  Ibid,  p.  44;  Marchioness  of  Hastings 

4  De&  1S35, 14  Sh.  105.  v.  Executors  of  the  Marquess,   12  Feb. 

ns  ft  19  Vict  cap.  23.  1852,  14  D.  489. 


a  See  Oowie  v.  Barclay,  18  March  1871,  9  Maoph.  726. 

b  A  mother  was  confirmed  executrix  gud  mother,  in  Muir,  3  Nov.  1876,  4.  R.  74; 
and  the  representatives  of  a  deceased  father  were  conjoined  as  executors-dative  along 
with  the  brother  of  the  deceased,  in  Webster  v.  Shiress,  25  Oct.  1878,  6  R.  102.  The 
principle  of  the  decision  in  Webster's  case  was  that  the  persons  having  the  beneficial 
interest  in  the  succession  should  be  conjoined  in  the  office  of  executors.  But  the 
nearest  of  kin  for  the  time  may  receive  the  appointment,  though  showing  no  beneficial 
interest — ^Bones  v,  Morrison,  21  Dec.  1866,  5  Macph.  240. 

^  It  seems  that  the  Court  will,  without  inquiry,  authorise  the  appointment  of  any 
person  to  be  executor-dative  who  has  taken  out  probate  or  obtained  letters  of  administra- 
tion from  the  Court  of  Probate  with  reference  to  the  estate  of  a  domiciled  Englishman  ; 
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The  effect  of  confirmation  requires  a  brief  notice. 

When  the  whole  prescribed  steps  have  been  duly  taken,  the  legal 
effects  of  confirmation  are  to  vest  the  estate  contained  in  the  inventory 
and  confirmation  fully  in  the  executor,  and  to  give  him  a  complete  active 
title  to  such  estate.    The  mere  nomination  of  an  executor  of  the  deceased, 
or  the  decree  of  the  Commissary  in  favour  of  an  executor-dative,  gives  a 
title  to  pursue ;  but  debtors  and  others  are  not  bound  to  pay  until  the 
executor  has  perfected  his  title  by  confirmation ;  and  accordingly  it  is 
usual,  when  a  suit  is  raised  by  one  not  having  confirmed,  and  decree  is 
pronounced  in  his  favour,  to  insert  in  the  interlocutor  a  provision  for 
confirmation  being  produced  before  extract; — ^in  other  words,  before  the 
decree  can  be  made  the  groundwork  of  any  proceedings,  the  title  of 
the  party  must  be  made  complete.    And  it  is  not  expedient  for  a  debtor 
to  pay  a  debt  to  the  executor  before  confirmation.     It  is  no  doubt  safe 
to  pay  to  the  executor  nominated  by  the  last  or  ruling  testament  of  the 
deceased ;  because  such  executor  is  the  proper  person  to  deal  with.    And 
the  executor-nominate,  when  he  is  also  general  disponee  of  the  deceased, 
can,  though  unconfirmed,  not  only  discharge  a  debt  due  to  the  deceased, 
but  transmit  the  same,  or  other  moveable  estate  of  the  deceased,  to  bis 
own  general  disponee  and  executor.^   But  the  deed  of  nomination  founded 
on  'by  the  party  claiming  as  executor  may  have  been  revoked ;  and  a 
debtor  who  pays  to  one  who  claims  to  have  right,  but  has  only  an 
imperfect  title,  does  so  at  Ms  own  risk,  and  cannot  plead  that  he  acted 
in  hoTtdJide? 

The  risk  of  paying  without  requiring  confirmation  in  the  case  of  one 
claiming  as  next-of-kin  is  even  greater.  Formerly,  no  right  vested  in 
the  next-of-kin  of  the  deceased  without  confirmation.  And  if  the 
next-of-kin  died  before  expeding  confirmation,  payment  to  them  would 
go  for  nothing*  But,  by  the  Act  4  Geo.  iv.  cap.  98,  sect  1,  the  right  of 
the  next-of-kin  so  dying  transmits  to  his  representatives,  who  may 
obtain  confirmation  in  the  same  manner  as  confirmation  might  have 
been  granted  to  the  next-of-kin  themselves  immediately  on  the  death  of 
the  intestate.h    If,  therefore,  the  next-of-kin  who  claim  are  the  parties 


1  Bobertson  v,  Gilohrist,  25  Jan.  182S, 
6  Sh.  446. 

'  The  general  rule,  and  the  risks  ap- 
plicable to  aucb  cases,  are  exemplified  in 
the  case  of  Taylor  v.  Forbes  &  Co.,  9  Jane 
1827,  5  Sh.  785 ;  reversed  and  remitted 


for  an  issue  in  the  Jnry-Coart,  14  Dea 
1830,  4  WiL  &  Sh.  App.  444 ;  and  fioaUy 
decided  in  favour  of  the  debtor  who  had 
made  the  payment,  6  Jan.  1834^  12  Sb. 
564  and  403. 


but  it  may  be  a  question  how  far  this  rule  will  be  observed  if  the  probate  or  letten 
have  been  granted  in  regard  to  the  estate  of  a  person  domiciled  abroad — Lord  President 
Inglis  in  the  case  of  Whififin,  infra.  The  Court  refused  to  authorise  the  appointment  of 
a  person  as  executor-dative  who  had  been  appointed  by  the  Court  of  Probate  to  be 
administrator  for  a  limited  and  temporary  purpose^  Lord  Kinloch  observed,  '  A  limited 
*  appointment  to  the  office  of  execator<lative  is  unknown  to  the  law  and  practice  of  the 
'  Scottish  Courts '—Whiffin  v.  Lees,  12th  June  1872,  10  Macph.  797. 

a  But  see  Spence  t;.  Wilson,  20  February  1751,  M.  14,400  (Lord  Kilkerran's  report), 
and  tf|/ra,  p.  1138. 

b  The  expression  'next-of-kin,'  as  used  in  the  Act  of  Qeo.  iv.,  being  held  to  be 
synonymous  with  *  heirs  in  moveables,'  the  representatives  of  a  deceased  father,  who 
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really  in  right  of  the  debt,  theur  discharge  will  be  effectual,  though  they  Risk  of 
shall  happen  to  die  without  expeding  confirmation.  They  have  also  ^ecutor 
right  to  grant  an  assignation  of  estate  fallen  to  them  as  next-of-kin,  unconkibmed. 
which  will  effectually  transmit  such  estate  to  the  assignee.^  And  the 
right  of  the  next-of-kin,  though  unconfirmed,  is  liable  to  be  attached  by 
arrestment  at  the  instance  of  their  creditors.^  But  a  debtor  paying  to 
a  party  who  claims  as  next-of-kin  of  the  deceased,  and  is  unconfirmed, 
exposes  himself  to  the  risk  of  there  being  more  next-of-kin  in  the  same 
degree,  or  an  executor-nominate,  or  a  general  disponee,  or  other  third 
party  equally  or  preferably  entitled.  Of  the  danger  arising  from  such 
contingencies  as  these  a  striking  example  will  be  found  in  a  case  where 
a  debtor  paid  to  the  next-of-kin,  duly  decerned  as  executor,  a  debt  of 
£1000,  of  which  confirmation  had  been  expede  to  the  extent  of  only  £20. 
Bj-and'by  the  will  of  the  deceased  was  discovered,  under  which  the 
next-of-kin  had  only  a  liferent  right ;  and  the  debtor  had  to  pay  £980 
a  second  time  to  the  fiars  under  the  wilL^ 

Confirmation  has  often  to  be  expede  when  claims  on  the  part  of  the  confirmation 
deceased  are  of  doubtful  value,  or  wholly  disputed.  In  these  cases  it  is  or  disputed 
proper  and  necessary  to  include  the  debt  or  claim  in  the  inventory  and  ^^^'^^- 
confirmation,  valuing  it  at  what  it  may  be  expected  to  realise,  or  noticing 
the  claim  in  the  inventory,  and  stating  that,  if  recovered,  additional  duty 
will  be  paid,  and  an  eik  made  to  the  inventory  and  confirmation.  The 
confirmation  obtained  in  such  cases  is  a  good  title  to  sue ;  and,  if  the 
debt  or  claim  is  duly  confirmed,  though  under- valued,  it  has  been  held 
that  the  executor,  on  obtaining  decree,  is  entitled  to  charge  for  the  full 
amount  notwithstanding  the  inadequacy  of  the  value  stated,  and  of  the 
stamp.^  In  Williamson's  case,  a  disputed  claim  was  given  up  by  an 
executor-creditor  as  'sum  supposed  to  be  due,'  etc.,  concluding  with 
the  words  '  no  value  can  be  put  upon  it ;'  and  it  was  held  that  the 
confirmation  which  was  expede  on  the  inventory  so  made  up  gave  a 
good  title  to  sue,  and  that  it  would  be  sufficient  to  add  the  amount  to 
the  inventory  when  the  debt  was  constituted  by  decree  in  the  process 
at  the  instance  of  the  executor  claimant,  against  the  alleged  debtor, 
before  extracting  decree  in  the  process.  In  that  way,  the  executor's 
title  woidd  be  fully  completed,  and  security  given  by  him  for  the  full 
amount  of  the  inventory,  before  he  was  entitled  to  make  an  active  use 
of  his  decree  and  diligence. 

Sometimes  a  debt  has  been  paid  to  the  deceased  by  a  third  party  to 
whom  he  was  bound  to  grant,  but  had  not  granted,  an  assignation  of  it 

1  Maim  v.  Thomas,  9  Feb.  1830,  8  Sh.  3  Buchanan   v.   Royal  Bank,   30   Nov. 

468.    See  in  particnhur  Lord  Gorehonse's  1842,  5  D.  211. 

note,  p.  470.  *  Brown  v.  MiUer,  16  Dec.  1863,  16  D. 

*  Frith  V.  BndumaD,  HamUton,  k  Co.,  225.     See  also  Williamson  t*.  Fraiser,  13 

3  March  1837,  15  Sh.  729.  Nov.  1832,  11  Sh.  7. 


would  have  been  entitled  to  be  confirmed  executor  under  the  Intestate  Moveable  Suc- 
ceasioa  Act,  were  found  entitled  to  be  confirmed  under  the  Act  of  Geo.  iv. — Webster 
0.  ShiresSy  tupra. 
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Executor 
is  trustee 

FOR  ALL 
CONCERNED. 


Dkatb  of 
bxbcdtor. 


£kxcUT0Rac2 
nontxecuia. 


before  his  deatL  In  these  cases  it  appears  very  doubtful  if  the  deceased's 
executor  can  include  the  debt,  which  is  not  an  outstanding  asset,  in  his 
confirmation;  but  after  obtaining  confirmation,  with  the  power  or  licence 
from  the  Commissary  to  pursue  for  debts,  he  can  competently  grant  such 
an  assignation  as  the  deceased  was  bound  to  grant,  which  will  efifectually 
transmit  his  title  to  pursue  and  enable  the  assignee  to  sue  for  the  debt^ 

The  executor,  after  confirmation, — and  whether  nominate  or  dative, 
— is  vested  with  the  character  of  trustee  for  all  concerned  in  the  suc- 
cession ;  and  he  is  accountable  as  such  ;^ — a  rule  which  applies  equally 
to  the  executor-creditor,  as  to  any  excess  beyond  the  amount  of  his  own 
debt,  when  he  confirms  more  than  enough  to  pay  his  debt.     And  as  by 
confirmation  the  executor  excludes  all  others  &om  intromitting  with 
the  estate  of  the  deceased,  properly  contained  in  the  confirmation,  he  is 
himself  bound  to  use  care  and  diligence  in  the  dischaige  of  his  office, 
and  to  proceed  with  execution  against  debtors,  wherever  there  would 
otherwise  be  danger  of  loss  to  the  estate.    Tou  will  find  some  instructive 
remarks  as  to  an  executor's  liability  in  the  case  of  Pearson.'    You  may 
also  be  referred  to  another  case,  where,  under  circumstances  of  admitted 
hardship,  an  executor-dative  was  found  personally  liable  for  the  sum 
in  a  bill  due  to  the  estate,  in  respect  of  not  having  done  due  diligence 
for  recovery.^    Moreover,  where  two  or  more  next-of-kin  are  confirmed 
as  executors-dative,  it  seems  to  be  held  that  they  form  a  species  of 
society,  and  that  one  or  more  of  them  will  be  liable,  though  they  after- 
wards acquire  an  English  domicile,  to.be  prosecuted  in  the  Scotch  Courts 
for  debts  afiecting  them  as  executors.^ 

The  oMce  of  executor  is  personal,  like  that  of  trustea  Erskine  says 
that,  on  the  death  of  an  executor,  the  right  to  execute  the  testament, 
so  far  as  unexecuted  by  the  deceased  executor,  is  transmitted  to  his 
executor.^  But  I  apprehend  that  this  statement  has  reference  to  the 
case  of  an  executor  who  is  also  general  disponee,  or  residuaiy  legatee, 
of  the  deceased,  and  beneficially  interested  in  the  estate, — ^to  one  in  fact 
who  holds  the  office  of  executor  not  as  a  mere  trust  for  others,  but  for 
his  own  behoof  When  the  executor  is  to  uplift  and  realise  the  estate, 
and  apply  it  for  behoof  of,  or  convey  it  to,  third  parties,  the  office  does 
not  transmit  to  his  representatives  upon  his  death.  If  he  has  expede 
confirmation,  but  has  not  actually  realised  the  funds,  a  title  must  be 
made  up  to  such  funds  by  an  executor  ad  non  executes 

It  may  be  that  a  succession  of  executors  has  been  named  by  the 
deceased.  It  is  not  competent  to  obtain  confirmation  in  favour  of 
persons  to  act  as  executors  in  succession  to  each  other ;  but  the  next 


^  Magistrates  of  Wick  v.  Forbes,  1 1  Dec. 
1649,  12  D.  299. 

^  Pearson  v.  Grierson,  19  Nov.  1824, 
4  Sh.  206. 


'  Forman  v.  Boms,  2  Feb.  1853, 15  ^' 
362. 
*  Magistrates  of  Wick,  supra, 
»  ErskiDo,  iii  9.  38. 


u  See  JamiesoQ  v.  Clark,  24  January  1872,  10  Macph.  399. 
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sabstitute  may,  upon  the  death  of  the  original  executor,  be  confirmed  exkcutor  ad 
executor  ad  non  executa,  and  so  on  until  the  whole  estate  is  reduced  into  *^^^ 
possession.  If  there  has  been  no  appointment  of  executors  to  act  in 
succession,  the  office  of  executor-dative  ad  non  executa  may  be  obtained 
by  the  next-of-kin  of  the  deceased,— that  is,  of  the  person  whose  estate 
is  to  be  administered, — on  application  to  the  Commissary  Court ;  or  the 
judicial  factor  on  an  estate  vested  in  trustees  and  executors  who  have 
all  died  after  confirmation,  but  before  realising  the  whole  of  the 
deceased's  moveable  estate,  may  be  appointed  executor-dative  ad  non 
ex^uta,  qud  factor. 

In  order  to  obtain  confirmation  ad  non  exectUa,  the  applicant,  if  not 
the  substitute  nominee,  must  be  decerned  executor,  as  in  the  ordinary 
case  of  an  executor-dative.  The  nominee  requires  no  such  decemiture. 
The  applicant  when  named,  or  after  being  decerned,  presents  a  petition 
to  the  Commissary  Court,  setting  forth,  inter  alia,  the  death  of  the 
executor  previously  confirmed  leaving  part  of  the  executry  funds  unup- 
lifted,  and  exhibits  an  inventory  of  such  funds,  along  with  a  relative 
affidavit,  as  in  the  ordinary  case ;  but  the  inventory  will  be  confined  to 
the  estate  of  the  deceased  which  was  unuplifted  or  unrealised  by  the 
fomier  executor  or  executors.  Confirmation  follows  as  matter  of  course ; 
the  executor-dative  finding  caution. 

If,  however,  the  former  executor  or  executors  had  actually  recovered 
the  estate,  the  succeeding  executor  cannot  obtain  a  title  by  confirmation 
to  the  deceased.  The  term '  ad  nom,  exectUa '  does  not  refer  to  the  fulfil- 
ment of  the  purposes  of  the  executorship  or  trust  generally.  It  has 
reference  to  the  question  whether  the  funds  or  estate  have  or  have  not 
been  reduced  into  actual  possession.  For  example,  the  sum  in  a  bond  to 
the  deceased,  though  contained  in  the  first  executor's  confirmation,  may 
be  still  outstanding.  To  the  extent  of  such  sum,  confirmation  ad  n/m 
executa  is  competent  So  far  as  regards  funds  actually  realised  by  the 
first  executor,  and  reduced  by  him  into  possession,  the  testament  is  held 
to  have  been  duly  executed  by  him.  It  will  be  necessary,  or  at  all 
events  it  is  competent,  in  reference  to  such  last-mentioned  funds,  for 
the  party  entitled  to  such  funds,  or  to  the  administration  thereof,  to 
establish  a  title  by  declaratory  adjudication,  as  formerly  explained  in 
reference  to  the  case  of  a  lapsed  trust.^ 

The  case  of  executors-creditors  will  now  be  noticed. 

Here,  and  here  only,  there  may  be  partial  confirmation.  Executors-  exbcutoh- 
creditors  no  doubt  must,  like  other  executors,  give  up  the  whole  estate  ^'^^"^'^ 
in  their  inventory,  and  pay  corresponding  stamp-duty ;  but  by  4  Geo. 
IV.  cap.  98,  sect  4,  they  may  limit  their  confirmation,  and  consequent 
responsibility,  as  well  as  the  amount  of  the  caution  to  be  fotmd  by  them, 
to  the  amount  of  the  debt  due  to  them,  or  of  the  sum  confirmed  by 
them,  to  which  the  creditor  must  make  oath.  Their  true  position,  indeed, 
is  that  of  creditors  attaching,  by  what  may  be  called  the  appropriate 

^  See  supra,  p.  1010. 
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ExBcuTOR-       diligence  of  confinnation,  a  portion  of  their  debtor's  estate,  out  of  which 
— •        to  recover  the  debt  due  to  themselves. 

The  applicant  in  this  case  must  present  a  petition,  as  in  other  cases 
of  executry-dative ;  and  notice  of  the  application  has  to  be  inserted  in 
the  Edinburgh  Gazette  at  least  once,  immediately  after  the  application  is 
made ;  in  evidence  of  which  a  copy  of  the  Gazette  containing  the  notice 
has  to  be  produced  in  Court  before  further  procedure  in  the  confirmation. 
After  expiry  of  the  nine  days'  notice,  and  when  the  Gazette  notice 
has  been  given  and  proved,  and  supposing  no  one  to  object,  or  to  petition 
to  be  conjoined  with  the  applicant,  decree  and  confirmed  testament- 
dative  will  issue  in  favour  of  the  applicant  as  executor-creditor;  he 
finding  caution  to  the  extent  of  the  sum  or  value  of  the  estate  which  he 
confirms :  but  it  is  open  in  this  case,  as  in  others,  to  apply  for  restaiction 
of  the  amount  of  the  caution. 

Othbr  But  not  only  is  the  next-of-kin,  or  any  one  else  havins  the  preferable 

CREDITt)KS  MAT  »  c»  *^ 

BE  coNJoiNKD.  Hght  to  thc  offico  of  exccutor,  entitled,  on  petition,  to  exclude  the  creditor 
applicant ;  but  another  creditor  who  cannot  find  other  funds  open  to  his 
diligence  is  entitled  to  be  conjoined  with  the  applicant,  to  the  effect  of  par- 
ticipating in  the  estate  to  be  confirmed.^  Formerly  conjoining  could  take 
place  under  the  edict  published  at  the  instance  of  the  first  applicant. 
Now  I  apprehend  that  any  one  desirous  of  being  conjoined  must  petition 
for  appointment'  And  further,  by  the  Act  of  Sederunt  of  28th  February 
1662,  reviving  one  of  Cromwell's  Acts,  all  creditors  of  persons  deceased, 
using  legal  diligence  within  six  months  after  the  deceased's  death,  irUer 
alia  by  citation  of  persons  who  have  already  completed  their  diligence 
as  executors-creditors  of  the  deceased,  are  entitled  to  come  in  pari  passu 
with  such  persons  as  claimants  on  the  fund  confirmed  by  them;  the 
posterior  creditors  always  bearing  a  share  of  the  expense  incuned  by 
the  executor-creditor  first  confirmed.^ 
CiiEDiToR's  It  is  necessary,  however,  that  the  debt  on  which  application  for 

coNsTiTirrE?  confirmation  as  executor-creditor  is  founded  shall  be  duly  constituted. 
The  deceased's  bond  or  bill,  or  the  like,  is  a  sufficient  constitutioD. 
When  the  debt  has  not  been  constituted  against  the  deceased,  an  action 
of  constitution  ought  to  be  brought  by  the  creditor  against  the  deceased's 
executor  confirmed,  if  there  is  one.  If  there  is  no  executor  already  con- 
firmed, then,  by  the  Act  1695,  cap.  41,  the  creditor  is  entitled  to  chaige 
the  next-of-kin  of  the  deceased  to  confirm  themselves  executors  to  him 
within  twenty  days.  This  proceeding  constitutes  a  passive  title  against 
the  person  charged,  unless  he  renounce  the  succession ;  in  which  case 
the  charger  may  proceed  to  have  his  debt  constituted,  and  the  hcsredtias 
jacens  of  moveables  declared  liable,  by  a  decree  cognitionis  oauacL'' 
The  lueredUas  Jaoens  is  the  estate  which  was  vested  in  the  deceased, 

^  Lee  0.  Donald,  17  May  1816,  F.  a  'See    also    Maodowal    «.    Bfaodowil's 

*  See  Alexander,  p.  203.  Crediton,  19  Feb.  1742,  M.  3936. 


^  As  to  the  necessity  of  a  charge  being  given,  see  Forrest  v,  Forrest,  26  May  18^ 
1  Maoph.  S06. 
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and  which  has  not  been  transferred  in  a  competent  manner  to  his  heir. 
The  heir«  when  he  has  got  the  estate  transferred  to  him,  is  liable  to  be 
pursued,  and  to  have  decree  pronounced  against  him,  decerning  him 
personally  to  pay,  or  as  the  case  may  be.  When  he  has  not  taken  up 
the  estate,  and  has  renounced  to  be  heir,  the  creditor  cannot  obtain  a 
decree  against  him  inferring  personal  liability.  On  the  contrary,  the 
renouncing  heir  is  entitled  to  be  assoilzied  as  far  as  he  is  personally 
concerned.  The  creditor  will  still  obtain  decree ;  but,  after  the  renun- 
ciation to  be  heir  is  lodged  in  process,  the  decree  will  be  '  cognitionis 
causd  tantum* — that  is,  for  the  sake  of  constituting  the  debt.  On 
obtaining  such  decree,  the  creditor  can  apply  by  petition  to  be  con- 
finned. 

The  Act  of  1695,  cap.  41,  likewise  provides  the  mode  of  proceeding  confirmation 
where  the  debt,  in  respect  of  which  confirmation  is  wanted,  is  due  by  H  ^ckaskd's 
the  deceased's  heir,  and  the  creditor  wishes  to  attach  moveable  estate  of  ^^^ 
the  deceased  to  which  the  heir  has  succeeded,  but  as  to  which  he  has 
not  obtained  possession,  or  has  not  made  up  his  title.    In  such  case  the 
creditors  can  either  require  the  Procurator- Fiscal  to  confirm  and  assign 
the  estate  to  them,  or  they  can  obtain  themselves  decerned  executors- 
dative  to  the  deceased  as  if  they  were  creditors  to  him.     But  the 
creditors  of  the  deceased  himself,  doing  diligence  to  affect  the  estate 
within  year  and  day  of  the  deceased's  death,  are  always  to  be  preferred 
to  the  diligence  of  the  creditors  of  the  heir. 

And  here  I  think  it  proper  to  notice  the  views  expressed  by  Lord  successive 
Curriehill  in  the  case  of  Smith,  before  cited,  as  to  the  competency  of  ^^""^^^^^^^ 
several,  and  even  of  successive,  confirmations  by  different  creditors  of  a 
party  deceased,  all  applicable  to  the  same  subject  or  ai;ticle  of  estate. 
The  case  before  the  Court  was  one  of  competition  between  two  confir- 
mations in  favour  of  executors-creditors, — the  one  expede  some  years 
before  the  other.  Each  confirmed  a  right  of  succession  belonging  to  the 
deceased,  describing  it  in  the  inventory  and  confirmation  as  the  whole 
and  entire  right ;  but  in  the  first  it  was  estimated  as  of  the  value  of 
£4850 ;  in  the  second,  as  of  the  additional  value  of  £18,000, — ^making  a 
total  of  £22,850.  The  whole  was  claimed  as  falling  under  the  first  con- 
firmation in  virtue  of  the  description  given  therein.  The  value  was 
under-estimated;  but  that,  it  was  said,  was  only  a  question  for  the 
Stamp  Office, — at  least  it  could  be  corrected  by  a  supplementary  confir- 
mation. On  the  other  hand,  it  was  contended  that  the  first  confirma- 
tion gave  no  preference  except  to  the  extent  of  £4850;  that  after 
allowing  or  deducting  that  sum,  the  second  confirmation  conferred  a 
preference  on  the  balance  to  the  extent  of  £18,000.  This  latter  view 
was  sustained ;  and  what  Lord  Curriehill  said  was  as  follows  -} — '  I  think 
'  the  effect  of  this  (the  first)  confirmation  was  only  to  create  a  burden  or 
'  nexus  upon  the  subject  confirmed ;  and  that  subject  was  left  in  the 
'  hoBreditcLs  jaoena  of  the  defunct  debtor  subject  to  that  burden.    I  think 

^24D.  1169. 


1138 


LECTURES  ON  CONVEYANCING,    [bb.  iv.  tit.  v. 


that  is  the  true  legal  effect  of  such  a  diligeuce.    And  accordingly  there 
may  be  fifty  confiimations  as  executors-creditors  of  the  same  fund, 
each  of  them  creating  merely  a  burden  to  the  extent  of  the  debt.     In 
this  respect,  I  do  not  see  that  there  is  any  difference  between  diligence 
after  the  death  of  a  debtor  as  to  his  moveable  estate,  from  what  it  is  as 
to  his  heritable  estate.    Take  the  case  that  an  estate  is  heritable  :  a 
creditor  brings  an  action  of  constitution  against  his  debtor's  heir,  who 
is  unentered ;  the  heir,  on  being  charged  to  enter,  gives  in  a  renuncia- 
tion, and  a  decree  cognUionis  causd  is  pronounced,  and  on  that  decree 
the  creditor  attaches  the  heritable  estate  by  adjudication.    He  attaches 
the  whole  estate  by  general  adjudication ;  but,  though  the  whole  estate 
\&  attached,  the  adjudication  merely  operates  as  a  burden  on  it  and  as 
a  nexus.     Another  creditor  comes,  and  goes  through  the  same  process 
and  adjudges  for  his  debt, — and  so  there  may  be  a  dozen  of  these ;  but 
all  the  while  the  estate  is  left  in  the  hcereditas  jticms  of  the  defunct, 
subject  to  the  burden  of  these  steps  of  diligence ;  and,  if  the  heir  wishes 
to  make  up  his  title  after  all,  he  must  do  it  by  service  and  entry  with 
the  superior  in  the  usual  way.     I  think  the  proceedings  by  diligence 
of  the  creditors  of  the  defunct  against  his  moveables  are  of  the  same 
legal  character,  in  this  respect,  that  the  diligence  of  each  of  them 
merely  creates  a  burden  or  a  nexus  upon  the  estate,  and  that  it  is 
always  subject  to  be  attached  by  other  parties  under  the  burden  of 
the  debts  so  created  upon  it' 
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I  now  notice  those  cases  in  which  confirmation  is  unnecessary  for 
the  completion  of  the  successor's  title,  or  is  excluded. 

1.  The  executor  or  next-of-kin,  or  other  representative,  who  obtains 
actual  possession  of  the  fund  or  estate,  needs  no  confirmation  by  way  of 
title  thereto.^ 

2.  Nor  is  confirmation  required  as  to  a  debt  which  the  debtor  is 
willing  to  pay  or  deliver  without  the  completion  of  a  title  by  confirma- 
tion. Thus,  a  bond  of  corroboration  obtained  by  the  next-of-kin  super- 
sedes the  necessity  of  confirmation  in  their  favour  as  regards  the  debt 
corroborated.'  I  have  already  adverted  to  the  risks  affecting  the  debtor 
when  he  voluntarily  transacts  before  the  executor's  title  is  complete ; 
and  these  are  applicable  to  his  granting  a  bond  of  corroboration,  and 
thereafter  paying,  or  even  becoming  liable  to  pay,  to  the  execntor  un- 
confirmed as  the  creditor  therein  acknowledged,  equally  as  to  his  making 
payment  to  an  executor  unconfirmed,  and  to  whom  he  has  not  granted 
bond  of  corroboration. 

3.  I  have  stated  that  the  title  under  a  confirmation  is  like  that  under 
a  completed  assignation.  And  a  special  assignation  or  disposition  made 
by  the  deceased  is  declared,  by  the  Act  1690,  cap.  26,  to  be  a  good  and 


^  Brodie  v.  Stewart,  21  Deo.  1767,  M. 
3912. 
*  Spence  v.  Wilaon,  20  February  1751, 


Elchiea,  voce  Executor,  No.  20 ;  Watea 
o.  Marshall,  19  June  17S2,  M.  7009. 
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valid  title  to  possess,  pursue,  and  defend  the  subject  assigned  without 
confinnation,  though  not  intimated  or  published  during  the  deceased's 
lifetime.  The  assignation,  however,  being  merely  a  private  right,  must 
be  intimated  after  the  deceased's  death,  in  order  to  the  completion  of 
the  assignee's  titla  This  Act  of  Parliament  is  construed  as  giving  to 
special  l^acies  the  same  position  in  this  respect  as  special  assignations. 
Where  the  deceased  made  a  bequest  of  his  claim  under  a  depending 
submisfiion,  the  legatee  was  found  entitled  to  recover  without  confirma- 
tion.^ On  the  same  principle,  the  special  legacy  of  the  deceased's  share 
in  a  mercantile  company  is  a  complete  title  to  such  share.' 

4.  The  rights  of  legitim  in  children  and  of  jus  rdictce  in  a  widow  do  lboitim  and 
not  require  confirmation  for  their  completion.     They  are,  in  fact,  claims*^'**  ^  ^^^^' 
of  debt  as  against  the  executor.     And,  in  like  manner;  when  two  out  of 

three  next-of-kin  obtain  confirmation  in  their  favour,  the  third  next- 
of-kin  cannot  proceed  to  make  up  his  title  to  a  third  of  the  estate  by 
confirmation  to  the  deceased.  The  estate  is  no  longer  m  horcis  defiincti. 
The  third  next-of-kin  has  only  a  claim  of  debt  against  the  two  who  have 
confirmed.* 

5.  The  nomiruUim  substitute  in  a  personal  bond  does  not  require  Nominatim 
confirmation  to  complete  his  title  on  the  decease  of  the  institute  or  m  bond. 
original  creditor.     On  that  event,  the  right  vests  in  the  substitute  by 

mere  survlvance  of  the  institute.* 

'  Lyle  V.  Falconer,  2  Deo.  1S42,  5  D.  *  Spalding    v.    Farqnhanon,    15   May 

236.  1811,  F.  C. 

'BeU  V.  WiUison,  13  Jan.  1831,  9  Sh.  «  Monro  v.  Duff,  2  Jnne  1733  ;  Elchies, 

266.  voct  Service  and  Confirmation,  No.  1. 
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I  WILL  now  call  your  attention  to  points  connected  with  the  entiy  of 
vassals  with  their  superiors.  In  reference  to  this  subject  generally,  it  is 
important  to  keep  in  view  that,  in  the  case  of  proper  feudal  subjects,  the 
radical  right  is  in  the  superior,  and  that  recourse  must  be  had  to  him  on 
all  occasions  in  order  to  the  complete  substitution  of  a  new  vassal  for 
the  old  vassal,  either  in  the  person  of  an  heir,  or  a  singular  successor. 

When  completing  a  title  by  entry  with  the  superior,  and  especiaUy 
when  applying  to  any  one  as  superior  for  a  writ  capable  of  registration, 
as  in  lieu  of  infeftment,  or  for  confirmation  of  an  infeftment,  or  registered 
conveyance  to  be  holden  a  me  only,  it  is  of  essential  consequence  to 
ascertain  that  you  are  transacting  with  the  true  superior,  and  that  his 
titles  to  the  superiority  are  completed ;  or,  if  he  holds  the  superiority  in 
liferent  only,  that  he  has  the  powers  of  a  fiar  in  regard  to  the  entry  of 
vassals.    It  is  of  comparatively  less  consequence  when  you  are  merely 
obtaining  a  confirmation  from  the  superior  of  an  infeftment  or  registered 
conveyance  holden  a  me  vel  de  me ;  because  that  constitutes  an  inde- 
pendent title,  whether  the  confirmation  is  valid  or  not     The  a  me  title, 
on  the  other  hand,  is  defeasible  until  duly  confirmed. 
AccRKTioN  Although  the  superior  who  grants  the  entry  and   charter  has  not 

WHERE  IT  IS  t3  X  <j  «f 

suBSKQUKNTLT  complctcd   his  title   by  infeftment  or  registration  at  the  date  of  the 
COMPLETED.       charter,  his  infeftment  or  the  registration  of  his  title  subsequently  will 

accresce  to  his  charter,  and  validate  it.    But  the  infeftment  or  r^stered 


pRoviHioNS  *  Superiors  may  still  grant  precepts  or  writs  of  ciare  constat  in  favour  of  their 

OP  ACT  OF  1874.  vassal's  heirs,  or  charters  or  writs  of  uovodamus ;  and  the  observations  in  this  chapter 

will  still  be  applicable  to  such  cases.     But  it  is  unnecessary  for  an  heir  to  go  to  the 

superior  for  a  title  unless  he  thinks  fit,  as  he  may  obtain  a  complete  title  by  speciil 

service. 

All  other  writs  by  progress  are  now  abolished.  Registration  of  the  disponee's  title 
or  the  heir's  special  service  in  the  Register  of  Sasines  not  only  gives  him  a  real  right 
by  infeftment,  but  also^  by  implication,  enters  him  with  the  superior  to  the  same  effect 
as  if  he  had  obtained  a  charter  or  writ  of  confirmation.  It  is  immaterial  whether  the 
superior  has  completed  his  own  title  to  the  superiority,  or  not — Act  of  1874,  section  4, 
sub-sections  1  and  2. 

The  Act  in  no  way  interferes  with  the  right  to  exact  relief  duty  and  compotitio&, 
which  will  be  exigible  on  the  death  of  the  person  who  last  paid  a  casualty,  or  at  nch 
other  period  as  may  have  been  agreed  upon  in  the  feu-right. 

No  lands  are  deemed  to  be  in  non-entry — Section  4,  sub-section  4,  of  the  Act  of  1S74. 
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title  of  assumed  trustees  will  not  validate  a  charter  by  the  original 
trostees  who  were  never  themselves  infeft.^  The  superior's  sasine  or 
other  title  must  be  completed  by  registration  in  the  register  of  sasines. 
It  was  decided  in  one  case,^  that  a  vassal  could  not  object  to  his  supe- 
rior's infeftment  that  it  was  not  duly  recorded ;  but  it  has  since  been 
decided  that  an  unrecorded  sasine  is  of  no  value  whatever.^  A  superior 
with  an  infeftment  unrecorded,  therefore,  should  be  regarded  as  a  superior 
uninfeft 

If  the  superiority  has  devolved  on  two  or  more  superiors  as  heirs-  Hbirs-por- 
portaoners,  the  vassal  is  not  obliged  to  take  his  new  investiture  from  the  ™  briority. 
heirs-portioners  severally.  He  may  require  such  investiture  to  be  given 
by  the  whole  jointly ;  unless  the  eldest^  by  the  prerogative  of  her  birth, 
takes  the  superiority  exclusively  to  herself,  when  she  can,  by  herself 
alone,  grant  the  title  to  the  vassal^  The  right  of  the  eldest  heir- 
portioner  to  take  the  superiority  to  herself  exclusively  arises  on  the 
principle  that  the  vassal's  condition  is  not  to  be  made  worse  by  the 
multiplication  of  superiors  over  him.  But  it  is  not  multiplication  to 
vest  the  superiority  by  one  title  in  two  or  more  persons  jointly  as  pro 
indiviso  proprietors.  Such  proprietors  cannot  act  separately.  Each  has 
in  a  certain  sense  a  right  in  the  whole ;  and  when  enforcing  any  of  their 
rights  they  must  all  act  together.  There  axe  not  two  or  more  estates, 
but  one  estate  only.     The  superiority  is  not  split  at  all.^ 

Where  the  superiority  has  been  conveyed  to  any  one  in  liferent,  the  lifkrentbrbt 
lifeienter  (called  in  that  case  a  liferenter  by  constitution)  cannot  grant  ^^^^"''^  '^'"^• 
an  effectual  entry  or  charter  unless  he  has  s}>ecial  power  from  the  fiar 
to  do  so.^    But,  when  such  liferenter  has  special  power  from  the  fiar  to 
grant  charters  to  vassals,  the  power  is  a  quality  of  his  right,  and  an 
entiy  granted  by  him  is  effectual  in  like  manner  as  if  the  fiar  had 
granted  it.'    A  liferenter  by  reservation,  however,  is  entitled  to  grant  by  rkskrva- 
entries  equally  as  the  fiar,  although  special  power  to  do  so  is  not  con-  ^^^^' 
tained  in  the  clause  of  reservation ; — on  this  principle,  that  his  reserved 
liferent  is  considered  a  continuation  during  his  lifetime  of  the  right  of 
possession  which  he  enjoyed  as  fiar,  together  with  its  current  pertinents. 

If  an  entry  be  taken  from  one  having  neither  the  substantial  right  entry  from 
to  the  superiority  nor  an  ex  facie  good  title  thereto,  the  writ  granted  bupkrior. 
will  be  inept,  and  any  conveyances  or  other  titles  whose  validity  depends 
upon  it  will  be  reducible.^  But  if  the  vassal  takes  his  entry  from  one 
who  really  has  the  substantial  right  as  superior,  and  whose  title  is  ex 
facie  good,  the  vassal's  entry  and  title  will  stand  good,  though  it  shall 
afterwards  be  found  that  the  superior's  title  was  inept,  and  such  title 

1  Martin  v.  Wight,  3  Feb.  1841,  3  D.  «  CargiU  v,  Mair,  21  Jan.  1837,  15  Sh. 

485.  408. 

'  HiU  V.  Duke  of  Montrose,  10  July  *  Henderson  v.  Mackenzie,  19  February 

1828,  6  Sh.  1133.  1836,  14  Sh.  640. 

'  Young  V.  Leith,  16  Jan.  1844,  6  D.  T  Gibson-Craig    v,    Cochran,    10    July 

370;  and  11  March  1847,  9  D.  932.  1838,    16  Sh.   1332;    affirmed   23   Sept. 

*  Lady  Lusb  v.  Inglia,  30  July  1678,  1841,  2  Robinson's  App.  446. 

M.  15,028.  ^  Henderson's  case. 
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is  reduced.^  Indeed,  if  the  superiority  title  be  ex  facie  good,  the  vassal 
is  not  entitled  to  plead  objections  to  it  arising  from  the  fiEict  that  the 
superiority  was  formerly  entailed.^  If  the  vassal  or  his  predecessors 
have  once  recognised  the  right  of  the  superior  by  taking  an  entry  from 
him,  it  is  not  competent  to  them  afterwards  to  object  to  the  superior's 
title.^  ^  But  the  superior,  if  he  is  a  singular  successor  in  the  superiority, 
will  be  obliged,  if  required,  to  produce  the  progress  by  which  he  has 
acquired  right  to  the  superiority,  before  the  vassal  can  be  compelled  to 
enter  with  him,  unless  the  vassal  has  formerly  owned  his  right  by  taking 
a  charter  from  him/  And  if  the  superior's  title  consists  of  a  charter  in 
favour  of  A.,  disposition  and  assignation  by  A.  to  B.,  and  sasine  in  favour 
of  B.,  or  its  equivalent,  the  whole  writs  must  be  produced.  It  is  not 
enough  to  produce  the  charter  to  A.  and  the  sasine  of  B.  or  its  equiva- 
lent ;  as  the  charter  by  itself  is  not  a  warrant  for  B.'s  sasine.^ 
entrt-monbt  The  heir  of  the  last  complete  investiture,  that  is,  of  the  last  invest!- 
^g"^  ''"^      ture  flowing  from  or  confirmed  by  the  superior,  is  entitled, — except 

probably  in  one  single  case  to  be. afterwards  specified, — ^to  be  entered 
with  the  superior  on  payment  of  the  casualty  of  relief,  which,  when  not 
otherwise  stipulated,  consists  of  one  year's  feu  or  blench-duty.     The 
HsiR  OF  A        heir  of  a  tailzied  investiture  which  has  been  recognised  by  the  superior 
INYB8TITURS     wlthout  quaUficatiou  is  entitled  to  be  entered  as  an  heir  on  payment  of 
relief,  though  he  is  heir  of  entail  only,  and  not  heir  of  line  of  the  vassal 
last  entered.^    The  superior,  in  recognising  the  entail,  may  have  reserved 
right  to  claim,  from  every  heir  of  entail  who  shall  not  be  also  heir  of  the 
last  investiture  preceding  the  entail,  the  composition  due  by  a  singular 
successor.     But  if  the  institute,  or  any  heir  of  entail,  entered  by  the 
superior,  shall  have  paid  such  composition,  the  entail  investiture  is 
thereby  enfranchised,  and  all  the  subsequent  heirs  of  entail  are  entitled 
to  be  entered  on  payment  of  relief,  whether  they  are  heirs  of  the  pre- 
ceding investiture  or  not/    And,  where  there  is  a  trust  for  the  express 
purpose  of  making  an  entaU,  the  entry  of  the  trustee,  and  his  payment 
to  the  superior  of  a  singular  successor's  composition,  enfranchises  the 
institute  and  whole  heirs  of  entail,  and  entitles  them  all,  in  their  order, 
to  be  entered  on  payment  of  the  entry-money  due  by  heira®     The  heir 
of  the  last  investiture  has  right  to  be  entered  on  payment  of  the  entry- 
money  due  by  an  heir,  not  only  when  he  enters  by  precept  or  writ  of 
clare  constat,  but  also  when  his  entry  is  taken  in  the  form  applicable  to 
the  title  of  a  singular  successor.^    In  Mackenzie's  case,  the  heir  of  the 

^  Gibflon-Craig's  case.  7  Stirling  v.  Ewart,  14  Feb.  1842, 4  D. 

>  Innes  v,  Gk>rdon,20  Nov.  1S44, 7  D.  141.  684  ;  affirmed  4  Sept  1844,  3  BeU's  ApF 

s  Stair,  iL  4.  6.  &  ii  11.  29.  128. 

*  BanktoD,  ii  11.  24.  ^  Advocate-QeDeral  «.  Swintoo,  UXov. 
^  Maconochie  v.  Ooyemon  of  Trinity  1854,  17  D.  21. 

Hospital,  29  May  1852,  14  D.  813.  »  Mackenzie  v.  Mackenzie,  4  July  1777, 

*  Duke  of  Hamilton  v.  Baillie,  22  Nov.      M.  15,063,  5  Br.  Sup.  613 ;  Marquess  of 
1827,  6  Sh.  94.  Hastings  v.  Oswald,  27  May  1859,21  D. 871 

^  See  also  Breadalbane  v,  Macdongall,  4  Nov.  1880,  8  B.  42,  affirmed  17  Mav  \SSl 
8  B.  (H.  L.)  92. 
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last  inTestitare  entered  in  virtue  of  an  entail  by  the  last  vassal ;  and  the  Whirs  tailiix 

RBCOONISB 
BUPSB10& 


ground  of  the  judgment  appears  to  have  been  that  no  liability  to  a  "^^^""^  "^ 


singular  snccessor^s  composition  existed  at  the  time  of  the  entry,  and 
that  it  would  be  unjust  to  make  the  heir  of  investiture  pay  more  than 
was  due  by  an  heir,  on  the  mere  chance  that  some  future  heir  of  the 
new  investiture  might  be  different  from  the  heirs  of  the  old  investiture. 
The  Court  reserved,  however,  on  the  one  hand,  to  the  superior  any  claim 
he  might  have  to  a  year's  rent  or  other  composition  on  the  entry  of  any 
fntore  heir  of  tailzie  not  an  heir  of  the  investiture  prior  to  the  tailzie, 
and,  on  the  other  hand,  to  the  heir  all  defences  against  the  claim  as 
accords.  The  case  of  Hastings  was  exactly  similar  in  principle ;  and 
the  Court  held  Mackenzie's  as  having  settled  the  point.  The  entry, 
however,  was  granted  subject  to  the  like  reservations  as  in  Mackenzie's 
case. 

As  regards  the  effect  of  the  reservation  in  favour  of  the  superior,  we  Supebior'b 
have  seen  from  Stirling's  case  that,  if  any  heir  under  the  new  investiture  Sp^cSSi™" 
has  once  paid  a  singular  successor's  composition  for  recognition  of  the 
new  investiture,  subsequent  heirs  are  entitled  to  be  entered  on  pajonent 
of  relief^  as  being  heirs  of  investiture.  But,  supposing  that  the  superior 
has  recognised  the  new  investiture,  as  in  Mackenzie's  and  Hastings'  cases, 
without  receiving  the  composition  payable  by  a  singular  successor ;  then 
if  he  has  reserved  his  claim  against  any  heir  of  the  new  investiture  who 
is  not  also,  when  he  enters,  the  heir  under  the  old  investiture,  it  is  not 
decided  that  the  superior  has  no  claim  against  such  heir.  On  this  point 
Lord  Benholme  observed,  in  Hastings'  case,  that  the  fact  of  the  clauses 
of  reservation  of  the  superior's  claim  being  held  ineffectual  in  cases 
where  the  yearns  rent  had  been  once  paid  '  suggests  no  reason  for  antici- 
'  pating  that  the  clause^of  reservation  will  be  ineffectual  in  the  present 
'  case,  where  the  year's  rent  is  not  to  be  paid  now,  but  where  the  question 
'  is  reserved  till  the  succession  dividea'  In  this  last  case,  therefore, — 
that  is  when  the  line  of  succession  under  the  new  investiture  diverges 
from  that  under  the  old, — it  would  seem  reasonable  that  the  heir  of  the 
new  investiture  should  pay  the  entry-money  due  by  a  singular  successor, 
becanse  he  is  not  then — that  is,  when  the  succession  opens  to  him — the 
heir  entitled  to  succeed  under  the  former  investiture. 

Where  the  property-fee  has  been  conveyed  by  the  vassal  therein  to  Ehtbt  of 
two  or  more  individuals,  as  individuals,  and  their  heirs  and  assignees,  the  raopRiETora. 
entry  of  the  one  individual  or  his  heirs  in  the  one-half  of  the  property 
pro  indiviso  does  not  exclude  the  superior's  claim  to  an  entry  from  the 
other  individual  or  his  heirs  in  the  other  half  pro  indiviso.  The  other 
half  is  a  separate  feudal  tenement,  and  is  in  non-entry  until  the  proprietor 
thereof  obtains  an  entry.^ 

The  heir  of  the  last  investiture  may  have  a  special  disposition  from  hxik  obtain- 
his  predecessor,  containing  procuratory  of  resignation ;  and,  supposing  a  Is^cHiSTiR! 
charter  of  resignation  following  thereon  to  be  granted  and  delivered  to 

^  GoTemon  of  Ganyin's  Hospital  v.  Falconer,  18  July  1863,  1  Macph.  1164. 
VOL.  II.  2  F 
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him  unconditionally,  there  can  be  no  doubt  of  his  right  to  assign  such 
charter  to  any  third  party.  The  assignee  can  register  the  charter  and 
disposition  and  assignation  in  his  favour,  or  he  can  expede  notarial  in- 
strument ;  and,  having  thereby  obtained  an  investiture  flowing  from  the 
superior,  he  is  a  vassal  fully  entered ;  and  it  is  thought  to  be  undoubted 
that  the  superior  has  no  claimupon  him  for  entry-money.  The  superior 
granted  and  delivered  an  assignable  charter,  which  has  been  assigned, — 
and  he  must  take  the  consequences.  But  the  superior  is  not  bound  to 
grant  to  an  heir^  on  payment  of  relief  merely,  an  assignable  cliarter  to 
the  effect  of  having  a  stranger  introduced  as  vassal,  by  assignation  of  the 
charter,  without  payment  of  composition.^  The  superior  cannot  refuse 
an  entry  to  the  heir ;  but  the  Act  which  imposes  the  obligation  on  the 
superior  does  not  say  that  he  is  to  grant  a  charter,  but  that  he  is  '  to 
receive  or  grant  new  infefbment  to '  the  heir.*  And  I  apprehend  that 
the  superior  is  entitled  to  obtain  security,  before  delivering  an  assignable 
charter,  that  the  same  shall  be  registered  by  or  on  behalf  of  the  grantee, 
and  that  the  charter  shall  not  be  assigned. 

The  case,  or  at  least  the  remedy,  is  different  as  applicable  to  the 
holder  of  an  original  charter.  Until  registration  thereof,  the  relations  of 
superior  and  vassal  have  not  been  constituted,  and  action  of  non-entry 
is  incompetent.  There  never  has  been  a  vassal,  and  there  can  be  no 
non-entry.  If  the  superior  has  granted  an  assignable  charter,  it  is  still 
unsettled  what  is  his  remedy.  It  is  not  competent  for  him  to  cause  his 
own  agent  to  register  the  charter.*  I  can  hardly  doubt  that  the  superior 
has  action  to  compel  the  registration  of  the  charter,  and  the  constitution 
of  the  feudal  relations,  so  as  to  secure  his  casualtie&  But  it  is  well  to 
provide  against  the  loss  of  casualties,  either  by  stipulating  for  a  certain 
payment  at  fixed  intervals,  in  full  of  all  demands,  or  for  payment  of 
casualties  on  every  transfer,^  whether  there  shall  be  an  entry  with  the 
superior  or  not,  or  to  provide  that  the  charter  shall  not  be  assignable. 

The  superior  is  not  bound  to  grant  an  entry  for  payment  of  the  heir  s 
relief  to  any  one  except  the  heir  himself.  The  heir^s  right  is  purely 
personal;  and  the  trust-disponees  of  the  last^ntered  vassal,  though 
holding  for  the  heir  of  the  vassal,  are  liable  to  pay  a  singular  successor  s 
composition  when  they  enter.^  But  notwithstanding  a  trust-disposition 
by  the  last  vassal  in  favour  of  strangers,  and  although  the  trustees 


^  Magistrates  of  Musselborgli  r.  Brown, 
21  Feb.  1804,  M.  15,038. 
'  20  Geo.  n.  cap.  50,  sect  12. 


3  Stewart  o.  Bnrnside,  12  Not.  1794, 
M.  15,027. 
«  GrindUy  v.  Hill,  18  Jan.  1810,  P.  C. 


^  It  is  DOW  unlawful  to  condition  or  stipulate  for  any  casualty  to  be  paid  on  the 
succession  of  an  heir,  or  the  acquisition  of  a  singular  successor,  or  in  any  way  except 
at  fixed  intervals. 

It  is  lawful  to  stipulate  for  payment  of  a  casualty  in  the  form  of  a  periodical  find 
sum  or  quantity,  provided  it  be  certain,  and  the  time  or  times  at  which  it  is  exigible 
are  also  certain,  and  not  dependent  upon  any  event  except  the  occurrence  or  recurrence 
of  the  time  or  times  at  which,  under  the  terms  of  the  stipulation,  it  is  made  exi^ble— 
Section  23  of  the  Act  of  1874. 
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haTe  been  infeft  thereon,  yet,  if  their  right  has  not  been  confirmed  by 
the  superior,  the  heir  is  entitled  to  be  entered,  and  the  superior  cannot 
lefose  him  an  entry  on  the  ground  that  the  lands  have  been  disponed 
to  trustees  who  are  infeft.  It  was  so  found  where  the  superior  raised 
an  action  of  non-entry  against  the  last  vassal's  trustees,  in  which  he 
called  the  heir  of  investiture  also.^^  And  it  appears  that  the  heir  of 
investiture  can  insist,  in  any  circumstances,  on  being  entered  as  heir,  if 
no  third  party  has  entered  in  the  meantime.'b  But,  as  a  general  rule, 
the  superior  may  refuse  to  enter  the  heir,  unless  his  right  is  established 
by  service :' — not,  however,  if  the  superior  has  called  the  heir  in  an 
action  of  non-entry.^ 

In  bringing  an  action  of  non-entry,  it  is  usual  to  call  the  heir  as  well  action  ov 
as  the  disponee,  when  there  is  a  disponee,  of  the  last  vassal ;  and  if  the 
party  having  or  claiming  right  to  the  lands  does  not  hold  a  formal 
disposition,  and  therefore  is  not  in  a  situation  to  take  an  entry  at  once, 
the  heir  must  be  called.^  But,  if  there  are  disponees  holding  a  formal 
conveyance  from  the  last  vassal,  it  is  not  absolutely  necessary  to  call 
the  heir.* 

When  the  superior  brought  an  action  of  non-entry  against  the  pro- 
prietor of  the  lands,  who  was  not  then  the  heir  of  the  last  investiture, 
and  in  the  course  of  a  protracted,  but  ultimately  unsuccessful,  defence, 
founded  on  competing  claims  to  the  superiority,  the  proprietor  of  the  lands 

*  Hm  V.  Mackay,  5  Feb.  1S24,  2  Sh.  *  HiU's  case. 

681.  *  Biagiatrates  of  Hamilton  v.  Swim,  2 

*  Haig  V.  Forbes  and  others,  16  May      Feb.  1854,  16  D.  437. 

1821,  1  Sb.  11  ;  P^gott  V.  Colvill,  9  Dec.  *  Magistrates   of  Dundee  v.   Kid  and 

1S29,  8  Sh.  213.  others,  26  June  1829,  7   Sh.  801  ;   Hay 

^Fullerton    v.     Denholms,     18    July  Mackenzie  v.  Mackenzie,  10  July  1838, 

1678,  M.  9293  ;  21  ft  22  Vict  cap.  76,  16    Sh.    1326 ;    Oovemors    of    Cauvin's 

wet  n.^  Hospital,  before  cited. 


*  Trustees  are  now  held  to  be  entered  by  force  of  their  infeftment,  and  there  is 
no  estate  left  in  which  the  heir  can  demand  an  entry — Section  4,  sub-section  2,  of  the 
Act  of  1874— Rankin's  Trustees  v.  Lament,  28  Feb.  1879,  6  B.  739,  affirmed  27  Feb. 
1880,  7  K  (H.L.)  10. 

^  The  implied  entry  of  a  disponee,  infeft  on  an  alternative  precept  unconfirmed, 
▼ill  exclude  the  entry  of  the  last  vassal's  heir,  the  mid-superiority  being  extinguished  by 
the  implied  entry  under  the  Act  of  1874 — Ferrier's  Trustees  v,  Bayley,  26  May  1877, 
4  E.  738 ;  Rossmore  Trustees  v,  Brownlie,  23  Nov.  1877,  6  R.  201. 

*  It  seems  to  follow,  as  one  necessary  result  of  the  provisions  of  the  Act,  that  the 
'  right  of  a  superior  to  the  composition  of  a  singular  successor  shall  be  no  longer  liable 
'  to  be  evaded  by  an  arrangement  between  the  disponee  and  the  heir  of  the  disponer, 
'  by  which  the  latter  should  ignore  the  disposition  of  the  substance  of  the  lands  granted 
'  by  his  ancestor,  and  maintain,  as  against  the  superior,  the  shadowy  character  of  heir 
'  to  s  barren  and  merely  technical  estate  of  mid-superiority,' — per  Lord  Curriehill  in 
Ferrier's  case — But  Lord  Gifford  (who  differed  from  the  other  Judges)  shows  how  it 
would  be  '  easy  to  defeat  superior's  claims  like  the  present,  by  avoiding  infeftment,'  etc. 

*  The  plain  object  of  the  Statute  is,  that  fictitious  superiorities  shall  be  at  an  end, 
'  and  fictitious  vassalages  shall  come  to  an  end,  and  the  man  who  is  the  true  owner  of 
'  the  beneficial  estate  in  the  land  shall  hold  directly  of  the  first  superior  he  can  reach 
'  backwards,  who  has  a  real  and  beneficial  estate  of  superiority  in  him,' — per  Lord 
Pretident  loglis  in  Rossmore  case. 

^  See  also  section  101  of  the  Act  of  1868  and  relative  Schedule  (W). 
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became  heir  of  the  investiture, — ^it  was  found  that  he  was  nevertheless 
bound  to  enter  and  pay  entry-money  as  a  singular  successor.^  ^ 

The  superior  is  not  bound,  without  express  stipulation,  to  enter  a 
corporation  as  vassal ;  because  a  corporation  never  dies,  and,  were  it 
entered,  the  right  to  future  casualties  would  be  excluded  in  perpetuity.^ 
But  a  special  stipulation  for  the  entry  of  a  corporation  will  receive  effect, 
and,  if  made  a  real  burden  on  the  superiority,  will  be  available  even 
against  a  singular  successor  therein,  in  whose  titles  it  does  not  appear.^ 
The  usual  custom,  in  cases  where  corporations  acquire  lands,  is,  either 
that  they  name  a  trustee  to  hold  for  their  behoof,  in  whose  favour  an 
entry  is  granted,  such  entry  requiring  renewal  on  his  death ;  or  that  the 
corporation  itself  enters,  under  an  obligation  to  pay  the  amount  of  the 
composition  exigible  from  a  singular  successor  at  periodical  intervals, 
varying  from  fifteen  to  twenty- five  years ;  or  there  may  be  paid  for  the 
first  entry  a  sum  intended  to  meet  the  composition  then  due,  and  future 
compositions  at  periodical  intervals  for  ever  after.^    In  Campbell's  case, 
the  charter  was  granted  to  an  office-bearer  of  the  corporation ;  and  the 
Lord  Justice-Clerk  Hope  held  that  the  corporation  were  entitled  in  their 
option  to  a  charter  in  favour  of  themselves.^ 

Trustees  usually  have  a  title  with  survivorship;  and,  when  they  obtain 
a  charter  simply  in  terms  of  a  title  so  qualified,  there  is  no  subsequent 
entry  due  until  the  death  of  the  last  survivor  of  them.  It  is  usual 
in  such  cases,  however,  to  stipulate  that  the  superior  shaU  have  right 
to  claim  entry-money  on  the  death  of  some  one  or  other  of  the  trustees, 
or  of  the  beneficiary  under  the  trust ;  the  trustees  having  the  option  of 
selecting  the  particular  life  on  which  the  causalty  shall  depend ;  or,  if 
the  trust  is  to  be  of  long  endurance,  the  same  arrangement  can  be  made 
as  in  the  case  of  a  corporation.^ 


^  WaUace  v.  Earl  of  Eglinton,  2  March 
1836,  14  Sh.  599. 

'  HiU  V.  Merchant  Company  of  Edin- 
burgh, 17  Jan.  1815,  F.  C. 


'  Learmonth  v.  Ooyemora  of  Trinity 
Hospital,  15  Feb.  1854,  16  D.  580. 

*  Campbell  v.  Orphan  Hospital,  28  June 
1843,  5  D.  1273. 


^  Lands  cannot  now  be  held  to  be  in  non-entry,  and  the  action  of  declarator  of  non- 
entiy  is  therefore  no  longer  competent.  But,  if  a  casualty  is  due  and  unpaid,  the 
superior  may  raise  an  action  of  declarator  and  for  payment  of  it,  and,  on  obtaining 
decree,  may  enter  into  possession  of  the  lands  and  uplift  the  rents  for  his  own  use  till 
the  vassal  makes  payment  of  the  casualty — Section  4,  sub-section  4,  of  the  Act  of  1874. 

b  In  the  absence  of  any  contrary  arrangement,  corporations  are  now  bound  to  pay, 
at  the  date  at  which  the  first  composition  would  have  been  payable  if  the  Act  of  1874 
had  not  been  passed,  and  every  twenty-fifth  year  thereafter,  a  sum  equal  to  what,  bat 
for  the  passing  of  the  Act,  would  have  been  payable  on  entry  by  a  singular  successor ; 
and  where  a  composition  payable  on  the  death  of  the  vassal  becomes  exigible  from  soy 
trustee  or  body  of  trustees,  another  composition  becomes  payable  at  the  end  of  every 
period  of  twenty-five  years,  so  long  as  the  land  is  vested  in  the  trustee  or  tnuteei. 
Where  a  taxed  composition  is  payable  on  the  occasion  of  each  sale  or  transfer,  as  well 
as  on  the  occasion  of  the  death  of  each  vassal,  and  a  composition  in  consequence  of  the 
acquisition  of  the  property  becomes  exigible  from  a  corporation  or  body  of  trnsteea, 
another  composition,  in  the  absence  of  contrary  stipulation,  will  become  payable  at  the 
end  of  every  fifteen  years  from  the  date  of  tiie  acquisition,  so  long  as  the  lands  are 
vested  in  the  corporation  or  trustees.  If  the  corporation  or  trustees  cease  to  be 
proprietors,  after  having  paid  a  composition  or  compositions,  their  successor  who  shall 
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An  oidinaiy  siiigalar  successor  is  entitled  to  be  entered  either  by  composition 
resignation  or  confirmation,  and  on  payment  of  one  single  composition,  m^^^^ 
whatever  number  of  transmissions  may  have  taken  place  between  the  suoobssob. 
last  vassal  and  him.    The  singular  successor,  on  applying  for  his  entry, 
must  produce  his  predecessor's  and  his  own  titles,  and  pay  or  tender 
the  entiy-money  due  by  him,  and  the  non-entry  duties,  if  any  are 
outstanding. 

The  entry-money  due  by  a  singular  successor  is  a  year's  rent  of  the  How  ascsb- 

in  A  TK VT) 

subjects,  whether  lands  or  houses,  '  deducting  the  feu-duties,  and  all 
'  public  burdens,  and  likewise  all  annual  burdens  imposed  on  the  lands 
'  by  consent  of  the  superior,  with  all  reasonable  annual  repairs  to  houses 
'  or  other  perishable  subjects.'^  The  rent  of  houses  built  by  the  purchaser 
himself  after  his  purchase,  but  before  his  entry,  is  to  be  taken  into 
account*  Salmon-fishings,  and  lands  let  yearly  in  grass,  are  estimated 
at  the  medium  rent  for  the  last  seven  years ;  and  victual  rents  are 
convertible  at  the  current  prices  in  the  local  markets.'^ 

The  rent  of  game  and  shootings  actually  let,  I  apprehend,  must  be  Oakk  and 
taken  into  account.     Probably  the  yearly  value  of  game  and  shootings  bbntb.''^ 
uulet  will  now  be  claimed  by  superiors ;  their  claim  being  foimded  on 
the  case  of  Leith,^  where  such  value  was  held  liable  to  be  taken  into 
account  in  estimating  the  amount  of  the  provisions  payable  to  younger 
children  out  of  an  entailed  estate.      Whether  the   same  principle  is 
applicable  to  the  case  of  a  superior's  composition,  is  a  new  point,  and  one 
which  requires  careful  consideration.h    But  the  annual  produce  of  coal  Minekal 
and  other  minerals,  though  let  to  tenants,  is  not  properly  annual  rent 
The  subjects  are  part  of  the  substance  of  the  lands,  and  not  of  their  mere 
fruits  or  produce.     I  am  not  aware  of  anything  like  a  rule  of  practice  as 
appUcable  to  the  composition  in  such  cases.    Ptobably  a  moderate  value, 
say  eight  or  ten  years'  purchase  of  the  yearly  produce,  might  be  taken  as 
the  estimated  price  of  the  subject,  and  a  year's  interest  thereof  stated  as 
the  composition.^ 

It  may  happen  that  the  lands  have  been  let  at  an  early  period  on  long  ^^^  ^^  ^^ 

^  AitcbiBon  v,  Hopkirk,  14  Feb.  1775,  '  Magistrates  of  Inverness  v.  Daff,  23 

M.  15,060,  5  Br.   Sap.   613  ;  Anderson,  Jan.  1771,  M.  9300. 

25  Nov.  1791,  not  reported.  *  Leith  v,  Leith,  &c.,  10  June   1S62, 

'  Anderson  v,  MarshaU  and  others,  30  24  D.  1059. 
Nov.  1824,  3  Sh.  334. 

be  infeft  in  the  lands  at  the  expiration  of  25  years,  or  of  15  years  from  the  date  of  the 
^  payment,  as  the  case  may  be,  shall  then  pay  a  composition,  and  the  casnalties  shaU 
thereafter  become  due  and  payable  at  the  same  time  and  in  the  same  manner  as  if  the 
^ds  had  never  been  vested  in  the  corporation  or  body  of  trustees — Section  5  of  the 
Act  of  1874. 

*  As  to  the  valne,  for  the  purpose  of  ascertaining  composition,  of  a  line  of  railway, 
we  Hill  V.  Caledonian  Railway  Ck>.,  21  Dec.  1877,  5  R.  386. 

b  It  is  now  settled  that  the  yearly  value  of  shootings,  whether  let  or  unlet,  if  of 
Appreciable  amount,  is  to  be  taken  into  account  in  estimating  composition — Stewart  v. 
BoUoch,  14  Jan.  1881,  8  B.  381. 

^  This  soggestion  was  adopted  in  Sivwrigbt  v.  Straiten  Estate  Co.,  8  July  1879,  6  R. 
1208,— see  also  Allan's  Trustees  v.  Duke  of  Hamilton,  12  Jan.  1878,  5  R.  510 ;  Stur- 
rock  V.  Carruthers,  21  May  1880,  7  R«  799. 
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leases,  the  yearly  return  under  which  is  greatly  below  the  present  value. 
But,  assuming  that  no  fraud  against  the  superior  was  intended  in  the 
granting  of  the  leases,  it  is  thought  that  the  rent  due  under  the  leases  is 
the  limit  of  the  superior's  claim.  But  where  the  long  leases,  as  well  as 
the  feudal  right,  have  been  acquired  by  the  same  individual,  the  leases 
are  extinguished  conftcsioney  at  least  if  the  leases  are  held  by  the  same 
individual  at  the  time  the  entry  is  taken :  they  constitute  no  right  separate 
from  the  feudal  right ;  and  the  composition  for  entry  is  to  be  calculated 
with  reference  to  the  actual  rent  or  value  of  the  lands  as  at  the  time  the 
entry  is  taken, — not  the  rent  under  the  sopited  long  leases.^ 

Lands  may  also  be  subfeued  when  there  is  no  valid  prohibition  against 
subinfeudation  ;  in  which  case,  and  supposing  the  sub-feus  to  be  granted 
bond  fide,  and  for  the  fair  value  of  the  lands  at  the  time,  the  sub-feu- 
duty  is  the  rent  in  a  question  with  the  superior ;  and  he  cannot  demand 
a  year's  rent  of  houses  built  by  the  sub-vassals  under  a  lawful  contract 
to  which  he  is  no  party .^  Where  the  sub-feu  is  granted  for  a  price  as 
weU  as  a  feu- duty,  the  superior  will  draw  a  year's  sub-feu-duty,  and 
also  the  interest  of  the  price.^  But  when  a  sub-feu  had  been  granted 
for  a  price  only,  and  a  mere  illusory  duty,  and  the  price  was  unknown, 
and  when  the  sub-feu  had  been  acquired  by  the  immediate  vassal, — an 
opinion  was  expressed  in  the  case  of  Blantyre,  before  referred  to,  that  the 
sub-feu  was  to  be  disregarded,  and  the  lands  estimated  for  the  superior's 
composition  at  their  present  value. 

The  deductions  from  the  rent  have  been  already  generally  stated. 
Where  the  vassal  does  not  hold  the  teinds  under  the  superior  of  the 
lands,  he  is  entitled  to  have  a  fifth  of  all  the  teindable  rental  deducted 
in  estimating  the  composition,  and  that  whether  the  teinds  have  been 
valued  or  not.^  Teinds  are  a  separate  estate ;  and  the  question  of  valuation 
or  no  valuation  is  res  inter  alios  as  regards  the  superior.  On  the  other 
hand,  when  the  fifth  for  teinds  is  deducted,  the  minister's  stipend,  being 
a  burden  affecting  the  teinds,  is  not  deducted.  And  I  apprehend  that 
the  superior  of  teinds  which  are  held  independently  of  lands  is  equally 
unaffected  by  valuations  as  the  superior  of  lands  which  are  held  inde- 
pendently of  teinds ;  and  that  he  is  Entitled  to  a  fifth  part  of  the  land- 
rent,  as  being  the  rent  of  the  teinds,  under  deduction  of  the  ministers 
stipend,  on  his  granting  an  entry  to  a  singular  successor  in  the  teinda 

We  frequently  find  the  amount  of  the  composition  or  entiy-money 
payable  by  a  singular  successor  fixed  or  taxed  at  a  particular  amount 
And  when  the  taxation  is  competently  declared,  and  distinctly  applicable 
to  singular  successors,  it  will  receive  effect,  whether  for  or  against  the 
vassal.  Lands  were  feued  out  to  partners  of  a  company  for  carrying  on 
an  iron  manufactory,  under  a  prohibition  to  sell,  and  a  stipulation  for 


^  Lord  Blantyre  v.  Dunn,  1  July  185S, 

s  CampbeU  o.  Westenra,   &a,  28  Joae 

20  D.  1188. 

1832,  10  Sh.  734. 

'  Boas  V,  Governors  of  Heriot's  Hospital, 

6  June   1815,  F.   G. ;   affirmed  24  July 

*  Thomson   v,    Simson,  24  Not.   1825, 

1820,  6  Baton's  App.  640. 

4  Sh.  224 
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payment  to  the  superior  of  a  duplicand  of  the  feu-duty  every  twenty- 
five  years,  '  in  lieu  and  place  of  the  composition  for  entry  of  heirs,  or  the 
'  entry  of  singular  successors,  in  the  share  or  shares  of  any  of  the  said 
'  parties  in  the  feu,  while  it  remains  with  the  company  as  such ;'  and 
in  case  any  of  the  parties  or  their  heirs  should,  notwithstanding  the 
prohibition,  sell  the  ground,  the  purchasers  should  be  liable  to  pay  £500 
for  an  entry  as  singular  successors.  The  original  company  sold  the  ground 
to  another  company,  which  continued  to  carry  on  the  same  manufacture ; 
and  it  was  held  that  this  was  a  sale  not  protected  by  the  stipulation  for 
a  duplicand  merely  every  twenty-five  years,  and  that  the  purchasers 
were  bound  to  enter  and  pay  the  £500.^ 

Questions  of  much  difficulty  have  often  arisen  as  to  the  meaning  of  Olausbs  op 
particular  terms  made  use  of  in  clauses  of  taxation,  and  how  far  singular  J^J^y 
snccessors  were  included  in  clauses  where  these  words  were  not  expressly  wtkbpbbtkd. 
used.     As  a  general  rule,  the  clauses  of  taxation,  as  limiting  the  legal 
lights  attached  to  the   superiority,  are   strictissimcB   interpretationis} 
When  the  reddendo  stipulated  that  the  vassal's  heirs   and   assignees 
should  pay  the  double  of  the  feu-duty  the  first  year  of  their  entry,  '  as 
use  is  of  feu- farm,'  the  Court  held  the  term  '  assignees '  in  the  taxing 
daose  applicable  only  to  assignees  of  the  precept  in  the  feu-right  before 
infeftment,  and  not  to  ordinary  singular  successors.'    An  obligation,  in 
the  original  feu-right,  to  enter  the  '  heirs  and  successors '  of  the  feuar  as 
vassals  in  the  lands,  for  payment  of  a  specified  sum  '  at  the  entry  of  each 
heir,' '  and  that  as  the  composition  for  the  entry  of  each  vassal,'  does  not 
apply  to  the  entry  of  singular  successors.^     But,  when  the  obligation  is 
expressly  in  favour  of  '  singular  successors,'  though  embracing  in  one 
sentence  both  heirs  and  singular  successors,  and  placing  both  on  the 
same  footing,  and,  moreover,  coupled  with  the   erroneous   expression 
'  as  use  is  of  feu-farm,'  the  entry  of  singular  successors  appears  to  be 
taxed.^    And  the  word  '  assignees  *  is  a  flexible  term :  in  the  general  case, 
it  means  assignees  of  the  precept  before  infeftment,  but  it  may  be  used 
with  a  wider  signification.    Accordingly,  when  the  superior  bound  him- 
self to  enter  the  heirs  and  successors  of  the  feuar  for  payment  by  each 
heir  at  his  entrj'  of  five  merks,  and  by  each  '  assignee  to  whom  the  lands 
shall  be  disponed'  of  ten  merks,  the  entry  of  singular  successors  was  held 
to  be  taxed.^     The  opinion  of  the  whole  Court  was  taken  in  this  case. 
It  is  particularly  to  be  observed,  that  not  only  does  the  clause  say 
assignees  '  to  whom  the  lands  shall  be  disponed,' — thereby  enlarging  the 
usual  signification  of  the  term  '  assignees,' — but  the  sum  payable  by  each 
such  assignee  is  double  the  amount  payable  by  each  heir;    and  the 
addition  of  the  words, '  as  use  is  of  feu-farm,'  does  not  occur. 

>  Earl  of  Mansfield   v.   Gray,  22   May  ^  Thomson,   Petitioner,   22  May  1810, 

1829,  7  Sh.  642.  F.  G. 

<  Bankton,  ii  4.  34.  ^  Innes   v.    field's   Trostees,  22    June 

'  Magistrates  of  Inverness,  before  cited  ;  1822,  1  Sh.  518. 

Sahnon  r.  Lord  Boyd,  25  Jnly  1751,  M.  *  Hamilton  v    Dunn,    16    Jnly    1853. 

4181.  15  B.  925. 
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thet  uum  BB  The  obligation  of  taxation  must,  however,  be  validly  imported  into  the 
THB  ^-BioHT.  proper  feudal  investiture.  It  is  not  enough  that  it  occurs  in  a  disposition, 
in  implement  of  which  the  feu-right  is  granted,  if  the  feu-right  also  does 
not  express  it  In  the  case  of  M'Lachlan,^  possession  had  followed  for 
more  than  forty  years,  in  virtue  of  the  proper  feu-charter  and  subsequent 
titles,  in  none  of  which  was  the  obligation  to  enter  singular  sucoessois 
inserted ;  and  the  entry  was  found  not  taxed.  On  the  other  hand,  if  the 
obligation  is  once  duly  inserted  in  the  feu-charter,  its  omission  in  charters 
of  mere  renewal  of  the  feu,  technically  called  '  charters  by  progress,' 
though  on  these  possession  is  enjoyed  for  forty  years  and  upwards,  does 
not  extinguish  it.  All  such  obligations  are  held  as  repeated  in  charters 
by  progress,  if  nothing  to  the  contrary  appears  therein.'  And  the  obliga- 
tion may  be  contained  in  the  titles  of  the  superior  as  well  as  of  the 
vassal'  In  special  circumstances,  the  composition  for  a  singular  succes- 
sor's entry  bears  interest/ 


Not  kxtin- 
guishbd  bt 
omission  in 
chartbb8  bt 

PR0ORKS8. 


NOVOOAHUS. 


When  any  irritancy  of  the  feu-right  has  been  incurred,  or  where  the 
original  feu-right  is  not  duly  stamped,  or  where  any  alteration  of  the 
feudal  contract  is  to  take  place,  the  usual  and  simple  course  is  to  obtain 
fiom  the  superior  a  charter  of  navodamus,  or  to  have  a  clause  of  novo- 
damus  incorporated  with  a  charter  of  resignation.     As  far  as  the  subject 
conveyed  by  the  navodamus  is  new,  or  has  not  been  validly  conveyed  by 
the  prior  charters,  the  new  grant  is  equally  effectual  as  if  there  had  been 
an  antecedent  titla    It  is,  in  fact,  an  original  feu-charter,  as  far  as  it 
goes.^    But,  when  what  is  granted  is  qualified  by  the  term  '  used  and 
wont,'  the  right  conferred  is  restricted  to  what  was  formerly  in  use  to 
be  enjoyed.^     But  a  mere  charter  of  novodamus  from  the  superior,  as 
applicable  to  what  he  has  already  given  out  by  a  valid  charter,  is  of  no 
value  as  a  feudal  title.     It  is  good  as  against  the  superior,  and  will  be 
good  against  all  and  sundry  by  uninterrupted  prescriptive  possession,  but 
not  otherwise.    Thus,  where  a  party  obtained  a  disposition  to  himself, 
on  which  he  was  not  infeft,  and  thereafter  went  to  the  superior  and  took 
a  charter  of  confirmation  and  novodamus  to  himself  in  liferent  and  his 
son  in  fee,  but  without  having  resigned  the  lands  in  the  superior's  hands, 
it  was  held  that  the  charter   transferred  no  right   to  the  son.    The 
lands  were  not  in  the  superior's  hands,  and  he  had  nothing  to  give  out; 
therefore  infeftment  taken  by  the  father,  in  virtue  of  the  disposition, 
was  found  preferable  to  a  right  derived  from  the  son.^  ^ 


1  M'Lachlan  v.  Tait,  14  May  1823, 
2  Sh.  303. 

'Stewart,  Petitioner,  3  Jane  1813, 
F.  C. 

'  Learmonth's  case,  before  cited. 

*  Magistrates  of  Edinburgh  v.  Hors- 
bnrgh,  27  Feb.  1835,  13  Sh.  571. 


'  Scot  «.   Archbishop  of   Glasgow,  29 
Feb.  1680,  M.  9339. 

*  Brace  v.   Rashiebill   and   others,  25 
Nov.  1714,  M.  9342. 

'Grieve  v,  WiUiamson,  11  Dec.  1760, 
M.  3022. 


^  Charters  or  writs  of  novodamus  may  still  be  competently  granted— Section  4,  sab- 
section  1,  of  the  Act  of  1874. 
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CHAPTER  I. 

Heritable  securities  may  be  constituted  by  reservation, — as  when 
the  proprietor  of  lands  dispones  the  same,  subject  to  a  real  and  prefer- 
able lien  or  burden  in  his  own  favour ; — or  by  constitution  in  various 
ways,  but,  it  may  be  said  generally,  in  forms  of  two  classes, — the  one  a 
deed  of  conveyance  expressly  in  security  (usually  a  bond  and  disposition 
in  security),  the  other  a  deed  of  absolute  conveyance  qualified  by  a  back- 
bond, declaring  the  disposition,  though  in  form  absolute,  to  be  really  in 
security  only  * 

The  most  frequent  case  of  real  burden  by  reservation  occurs  when 
the  seller  of  lands  allows  a  portion  of  the  price  to  remain  unpaid,  and 
to  stand  as  a  debt  due  to  him  by  the  purchaser.  Being  part  of  the  con-  Real  burdkn 
sideration  for  the  lands,  it  is  the  natural  arrangement  that  the  payment 
should  be  charged  and  secured  upon  the  lands ;  and  this  is  done  by 
declaring  it  a  real  and  preferable  burden  thereon  in  the  disposition  to 
the  purchaser.  At  the  same  time,  the  purchaser,  whose  debt  it  is, 
grants  the  seller  a  personal  bond  for  payment. 

In  such  cases,  the  disposition  by  the  seller  to  the  purchaser  bears  to 
be  granted  in  consideration  of  a  certain  sum  (if  any  is)  paid  to  him,  'and 
'  iu  consideration  of  the  further  sum  of  £  ,  herein  declared 

'  to  be  a  real  burden  upon  and  affecting  the  lands  and  others  after  dis- 


BY  BBSBRVA- 
TION. 


*  Since  the  commencement  of  the  Act  of  1868  (dlst  December  1868),  heritable  Hbritablk 
wcorities  have  been  moveable  estate  as  regards  the  successiou  of  the  creditor,  and  becubitibs  now 
after  his  death  belong  to  his  executors  or  representatives  in  mobUibua,     But,  if  the  xovbablk  as 
iecurity  writ  contains  an  express  exclasion  of  executors,  the  security  wiU  be  heritable  ^®  succession. 
aa  regards  the  succession  of  the  creditor,  and  after  his  death  will  belong  to  his  heir. 
The  exclusion  of  executors  may  be  declared  either  in  the  security  writ  or  in  a  separate 
nunute  in  the  form  of  Schedule  (D.  D.)  annexed  to  the  Act.    It  may  however  be  after- 
wards removed  either  by  recording  a  minute  in  the  form  of  Schedule  (£.  E.)  annexed 
to  the  Act,  or  by  assigning  or  conveying  or  bequeathing  the  security  without  expressing 
or  repeating  the  exclusion — ^Act  of  1868,  section  117. 

But  securities  stiU  continue  heritable  quoad  Jiscum,  and  as  regards  the  rights  of 
^Ke  and  courtesy  ;  and  they  do  not  to  any  extent  belong  to  the  husband  jure  mariti, 
or  to  the  wife  jure  relicUE;  nor  are  they  held  to  be  part  of  the  creditor's  moveable 
estate  in  computing  the  amount  of  legitim — ibid. 

The  Act  applies  to  bonds  to  which  a  wife  succeeds,  as  well  as  to  bonds  taken 
expressly  in  her  favour— Uodge  v.  Hodge,  22  Nov.  1879,  7  R.  259. 
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Rbal  burdkn    '  poned,  and  which  sums  of  £  ,  and  £  ,  make  up  the 

So™™^^      *  agreed-on  price  of  the  said  lands,'    The  disposition  then  dispones  the 
lands  in  usual  form,  adding  at  the  close  of  the  description,  and  after 
the  clause  conveying  all  right,  title,  and  interest,  a  declaration  that 
the  lands  are  disponed  with  and  under  the  real  and  preferable  burden  of 
the  sum  still  unpaid  (the  amount  of  which  must  be  specified),  with  the 
interest  thereof,  and  penalty  in  case  of  failure  if  incurrred.    The  disposi- 
tion  then  bears  that  these  sums  are  all  contained  in  the  purchaser's 
personal  bond  (if  the  case  be  so),  and  declares  the  same  to  be  a  real 
and  preferable  burden  affecting  the  lands,  appointing  the  same  to  be 
engrossed  in  any  instrument  of  sasine  or  notarial  instrument  to  follow 
on  the  disposition,  and  to  be  so  engrossed  or  validly  referred  to  in  all 
future  deeds  of  conveyance  and  transmission,  until  complete  payment  of 
the  amount,  under  pain  of  nullity  in  case  of  omission.    The  procuratoiy 
of  resignation,  and  precept  of  sasine  if  any,  will  be  qualified  as  granted 
with  and  under  the  real  burden.**     And  the  instrument  of  sasine  or 
notarial  instrument,  if  any,  in  favour  of  the  disponee  will  embody  the 
clause  declaring  the  real  burden  at  full  length ;  and,  whilst  the  burden 
subsists,  subsequent  transmissions  of  the  lands  will  refer  to  it,  agreeably 
to  the  provisions  of  the  Conveyancing  Acts  of  1847,  and  of  the  Acts  of 
1858  and  1860,  so  far  as  applicablah 

The  real  right  and  security  of  the  seller,  however,  will  be  completed 
— in  terms  of  the  agreement  with  the  purchaser — by  the  registration 
of  the  purchaser's  disposition,  or  of  the  instrument  of  sasine,  or  notarial 
instrument,  if  any,  thereon,  when  framed  as  above  directed.    And,  is 
cases  where  the  right  of  the  disponee  is  to  be  made  real  by  instrumeot 
of  sasine  or  notarial  instrument,  it  is  of  essential  importance  to  introduce 
an  irritant  clause  in  the  disposition,  applicable  to  the  contingency  of 
omitting  the  declaration  relative  to  the  real  burden  in  the  instrument 
of  sasine  or  notarial  instrument,  if  any.    If  the  whole  disposition  is 
registered  on  an  ordinary  warrant  of  registration,  it  is  of  little  conse- 
quence whether  there  is  an  irritant  clause  or  not.   The  real  burden  will 
appear  in  the  records  as  affecting  the  purchaser's  title.    But  if  sasine  or 
notarial  instrument  is  competently  expede,  then,  supposing  that  there 
were  no  irritancy,  and  that  the  instrument  of  sasine  or  notarial  instru- 
ment were  to  omit  the  declaration  of  the  real  burden,  the  instrument 
would  be  good  and  valid,  and  the  seller  would  be  fully  divested,  but 
the  burden  would  not  be  real  and  preferabla    It  would  stand  merely 
on  the  declaration  in  the  disposition  and  the  personal  bond.     But  if  the 
irritancy  be  inserted  in  the  disposition,  then,  although  the  clause  of  real 
burden  were  omitted  in  the  instrument  of  sasine  or  notarial  instrument, 
the  omission  would  not  injure  the  seller's  security,  because  it  would 
nullify  the  instrument ;  and  the  seller,  being  himself  infeft  in  the  lands 
or  registered,  would  remain  undivested.    He  has  granted  a  disposition ; 


^  These  clftuses  are  now  unneceiisary.  b  Schedule  (D)  of  the  Act  of  1868. 
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bat  in  the  case  supposed  it  is  not  registered,  and  no  valid  sasine  or 
notarial  instrument  has  followed  on  it.  His  right  and  security  are 
therefore  nnassarlabla 

Real  burdens  may  also  be  created  by  constitution  in  favour  of  third  rbal  burdkn 

parties.    This  frequently  takes  place  when  a  testator  dispones  his  estate  S^oS?^*^' 

to  one  party,  and  burdens  him  with  legacies  or  annuities  to  others ;  or 

when  trustees  are  denuding  of  an  estate  in  favour  of  the  residuary 

legatee,  whilst  there  are  annuities  or  other  claims  outstanding,  and 

which  they  are  bound  or  entitled  to  charge  as  burdens  upon  the  estate. 

In  these  cases  the  disposition  or  conveyance  is  granted  under  the  real 

and  preferable  burden  of  the  legacies  or  annuities,  or  as  the  case  may 

be ;  and  there  ought  always  to  be  an  order  to  insert  the  burdens  in  any 

notarial  instrument  or  instrument  of  sasine  to  follow  on  the  disposition 

and  conveyance,  and  to  insert  or  refer  to  them  in  the  subsequent 

titles^  and  also  a  relative  irritant  clause,  as  in  the  case  of  the  real  burden 

by  reservation.    The  security  of  the  legatees,  etc.,  will  be  completed  by 

the  registration  of  the  whole  disposition,  or  by  insertion  of  the  burden 

in  the  disponee's  sasine  or  notarisd  instrument. 

But  in  every  case  it  is  essential  that  the  burden  be  declared  to  afifect  rbal  burdsn 
the  landa  The  intention  so  to  impose  the  burden  ought  to  be  expressed  JJSJds^'^"^ 
in  the  most  explicit,  precise,  and  perspicuous  terms.  Accordingly, 
when  the  disposition  only  said  that  the  disponee  should  be  burdened 
with,  and  bound  to  pay,  the  amount  therein  mentioned ;  or  when  it 
contained  an  express  obligation  on  the  disponee,  his  heirs,  executors, 
and  successors,  without  imposing  ^the  burden  on  the  lands, — there  was 
found  to  be  no  real  or  effectual  burden  created  on  the  lands.^  It  is 
equally  ineffectual  to  insert  in  the  disposition  merely  a  declaration  that 
the  same  is  granted  under  the  burden  of  the  specified  sums,  which  are 
imposed  on  the  disponee  by  acceptation ;  or  with  and  under  the  burden 
of  the  payment  of  'the  sums  following  to  the  persons  after  named.' ^ 
And  in  such  a  case  it  makes  no  difference  that  the  qualifying  words 
bave  entered  the  disponee's  sasine  and  the  record. 

The  declaration  of  the  real  burden  must  be  contained  in  the  disposi- 
tion which  is  registered,  or  on  which  the  sasine  or  notarial  instrument 
follows :  it  is  not  sufficient  to  constitute  the  burden  by  reference,  in  the 
disposition,  to  a  separate  deed  in  which  the  burden  is  declared.'  And 
as  there  can  be  no  unknown,  or  indefinite,  or  uncertain  incumbrance 
on  land,  both  the  sum  to  be  paid  and  the  name  of  the  creditor  must 
be  specified  in  the  disposition,  and  instrument  of  sasine  or  notarial 

1  M'Kenae  v.  Lord  Lovat,  1  April  1721,  '  Stewart  v.  Hoome,  18  May  1792,  M. 

Robertson's  App.  35o ;   Martin  v.  Pater-  4649 ;    Maclntyre  v.   Masterton,  3  Feb. 

ion,  22  Jane  1S08,  M.  App.  Personal  and  1824,  2  Sb.  664. 
Real,  No.  5  ;  Forbes'  Trustees  v.  Gordon's 

Asaignees,    14  Dec.    1833,    12   Sb.   219.  'Allan  v.  Cameron's  Creditors,  19  July 

[See  the  observations  of  tbe  Judges  in  1780,  M.  10,265;  affirmed  15  May  1781, 

MagistFates  of  Arbroath  v.  Diokson,  19  2  Paton's  App.  572  ;  see  also  Wylie  v, 

Miroh  1872,  10  Macph.  630.]  AUan,  19  Jan.  1830,  8  Sh.  337. 
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COMFLBTION  OV 
TITLE  TO  RIAL 
BURDIN. 


DisoHABOB  or 

RRAL  BUBDBN. 


instrument  if  any.^  With  reference  to  the  specification  in  the  sasine, 
it  is  not  enough  to  set  forth  the  total  amount  due  to  several  creditors, 
without  giving  the  names  of  any  of  the  creditors,  or  saying  what  was 
due  to  each,  but  merely  referring  to  a  relative  list* 

The  reserved  burden  is  not  a  proper  feudal  estate.  The  creditor  is 
not  registered  or  infefb  in  the  estate  in  security.  He  has  only  a  lien 
imposed  by  way  of  qualification  upon  the  real  right  of  another.  His 
heir-at-law,  therefore,  takes  up  the  right  by  general  service.'  In  trans- 
mitting the  right,  the  creditor  grants  a  simple  assignation,  which  is 
completed  by  intimation  to  the  debtor,  and  registration  in  the  appro- 
priate register  of  sasines  for  publication.^^  And  an  assignation  of  the 
debt  will  carry  the  real  burden,  and  entitle  the  assignee  to  grant  a 
valid  discharge  thereof,  though  the  real  burden  shall  not  be  expressly 
assigned.^ 

The  incumbrance  is  extinguished  as  ordinary  debts  are ;  but,  when 

^  Stenhoaae  v,  Innea  and  Bkck,  21  Feb.  M.  App.  Service  and  Ck>nfinnation,  No  2. 

1765,  M.  10,264;  and  AUan's  case.  «  MiUer  v.  Brown,  8  Feb.  1820,  Home, 

<M*Donald    v.  Place,   24   Feb.   1821,  540. 

Hame.  544.  «  Baillie  v.  Laidlaw,  7  July  1821, 1  Sh. 

'  Cnihbertson  v.  Barr,  7  March  1806,  108. 


PBOVIBIOlfB  OP 
ACT  OF  1874  A8 
TORBAL 
BURDENS. 


Rhgistration. 


Transmission. 


Succession. 


^  Real  burdens  were  by  tbe  30th  section  of  the  Act  of  1874  declared  to  be  move- 

able  as  regards  succession  to  the  extent  and  efifect  provided  by  the  1 17th  seetioa  of  the 

Act  of  1868. 

It  is  thereby  further  dechured  to  be  lawful  to  record  in  the  appropriate  register  of 

sasines  any  deed,  instrument,  or  writing,  whereby  any  real  burden  upoo  land  if 

assigned,  conveyed,  or  transferred,  or  extinguished  or  restricted. 

It  is  further  provided  that  'no  deed,  instrument,  or  writing,  executed  or  dated  after 
the  commencement  of  this  Act  whereby  any  real  burden  upon  land  shall  be  hereafter 
assigned,  conveyed,  or  transferred,  shall  be  ^ectual  in  competition  with  third  partm, 
unless  the  same  is  recorded  in  the  appropriate  Register  of  Sasines ;  and  su<^  deed, 
instrument,  or  writing  shall  take  effect  in  competition  with  third  parties  only  frosi 
the  date  of  such  registration,  and  intimation  according  to  the  existing  law  and  praetioe 
shall  be  unnecessary  when  such  deed,  instrument^  or  writing  is  recorded ;  and  res! 
burdens  upon  land  may  be  assigned,'  conveyed,  or  transferred,  and  extinguished  or 
restricted,  and  titles  thereto  may  be  completed  as  nearly  as  may  be  in  the  same 
manner  as  in  the  case  of  heritable  securities  constituted  or  requiring  to  be  constituted 
by  infeftment  in  favour  of  the  creditor  as  defined  by  '*The  Titles  to  Land  Con- 
soUdation  (Scotland)  Act,  1868,"  and  the  whole  provisions,  enactments,  and  fonoB 
of  that  Act  and  of  this  Act  relative  to  the  assignation,  conveyance,  or  trmnsferenoe 
and  extinction  or  restriction  of  bonds  and  dispositions  in  security,  and  other  heritable 
securities  constituted  or  requiring  to  be  constituted  by  infeftment  as  aforesaid,  snd 
to  the  completing  of  titles  thereto,  and  also  the  forms  referred  to,  as  well  ss  the 
provisions  and  enactments  contained  in  section  117  of  the  said  Act,  shall  be  taken  to 
apply  and  shall  apply  as  nearly  as  may  be  to  real  burdens  upon  land;   provided 
always,  that  securities  by  way  of  ground-annual,  whether  redeemable  or  in«deemsble, 
shall  continue  to  be  heritable  as  regards  the  succession  of  the  persons  in  right  thereof; 
and  provided  also,  that  where  a  real  burden  upon  land  shall  have  been  asngned, 
conveyed,  or  transferred  by  any  deed,  instrument,  or  writing  which  has  entered  the 
appropriate  register  of  sasines,  it  shall  not  be  necessary  to  produce  to  the  notvy* 
public  expeding  any  notarial  instrument  applicable  to  such  real  burden,  or  to  Mt  forth 
in  such  notarial  instrument,  as  a  warrant  thereof,  the  deed,  instrument,  or  writiog 
constituting  the  said  real  burden ;  but  it  shall  be  sufficient  to  produce  to  him,  and  to 
specify  shortly  in  such  notarial  instrument,  the  deed,  instrument,  or  writing,  or  the 
deeds,  instruments,  or  writings  whereby  the  said  real  burden  shall  have  been  asngoed, 
conveyed,  or  transferred,  and  which,  or  one  or  more  of  which,  if  there  are  more  thtf 
one,  shall  have  entered  the  appropriate  register  of  sasines.' 
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the  debt  is  paid,  a  discharge  ought  to  be  granted,  and  placed  in  the 
proper  register  for  publication.^ 

Beal  burdens  by  reservation  will  stand  as  first  charges  on  the  dis- 
ponee's  right  The  creditors  in  real  burdens  by  constitution  are  pre- 
ferable according  to  the  date  at  which  the  conveyance  declaring  the 
real  burden  is  registered,  or  followed  by  sasine  or  notarial  instrument. 
Seal  burdens,  whether  by  reservation  or  constitution,  are  to  be 
attached  by  adjudication,  not  by  arrestment.^ 

I  now  notice  real  burdens  for  Ground  Annuals.  These  are  annual  Ground. 
payments,  sometimes  called  rent-charges,  created  real  burdens  on  lands  ^'""^^"• 
either  by  reservation  or  constitution,  on  the  same  principles  as  those 
applicable  to  real  burdens  for  capital  sums.  The  ground-annual,  in  its 
practical  operation,  and  so  long  as  it  is  duly  kept  up  as  a  real  burden, 
is  substantially  the  same  as  the  feu-duty.  Indeed  it  may  be  regarded 
as  a  substitute  for  the  feu-duty,  as  it  is  little  known  in  cases  where  the 
law  allows  the  constitution  of  a  feu-duty.  In  disposing  of  lands  within 
or  near  towns,  it  is  often  the  wish  of  the  seller  rather  to  increase  his 
yearly  income  than  to  part  with  his  property,  and  of  the  buyer  to  pay 
the  price  in  an  annual  rather  than  a  capital  sum.  If  the  land  can  be 
disponed  for  payment  of  a  yearly  feu-duty,  the  relations  of  superior  and 
vassal  will,  in  such  cases,  be  constituted,  and  the  annual  payment  will 
be  secured  in  the  simplest  and  surest  way.  But  if  the  lands  are  held 
by  burgage  tenure — in  which  case  they  cannot  be  sub-feued  by  indivi- 
dual proprietors,^ — or  if  the  titles  contain  a  valid  prohibition  against 
subinfeudation,  the  parties  have  no  alternative  but  to  transact  by  way 
of  ground-annual  and  real  burden  therefor.  The  amount  will  be  the 
same  as  the  feu-duty  would  be  if  a  sub-feu  were  created;  and,  if 
desired,  the  casual  or  contingent  pajnnents,  falling  due'  by  law  ^  in  the 
case  of  proper  feu-holdings,  may  be  made  matter  of  stipulation. 

The  ground-annual  is  a  right  of  very  early  origin.     Mr.  Ross  con-  history  op 
jectures  that  it  owed  its  introduction  to  the  Statute  said  to  have  been  ^^^ 
passed  in  Scotland  in  imitation  of  the  English  Statute  '  Quia  emptores  rtqhts. 
terrarum,'  which,  as  abolishing  subaltern  infeftments,  was  the  occasion 
of  new  expedients  for  constituting  real  rights  over  land   property. 
Whether  this  view  is  correct  or  not,  the  result  stated  is  entirely  con- 
sistent with  our  own  experience,  that  ground-annuals  are  resorted  to 
only  when  sub-feu  rights  are  not  attainable.     In  confirmation  of  the 
opinion  that  the  ground-annual  was  of  early  origin,  Mr.  Duff  ^  notices 
that,  in  a  judicial  sale  which  occurred  in  the  year  1762,  a  claim  was 
advanced,  founded  on  the  grant  of  a  rent-charge  or  perpetual  annuity 
to  the  friars-predicators  of  St.  Monance  in  the  year  1477,  completed  by 

1  Bell's  Comm.  L  693.  >  Doff,  p.  200. 


*  See  preceding  note. 

b  Burgage  subjects  may  now  be  competently  feued  by  the  proprietors — Act  of  1874, 
section  25.  ^  That  is,  as  the  law  stood  prior  to  1874. 
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possession  alone,  and  never  clothed  with  infeftment,  to  which  the  College 
of  St.  Andrews  had  acquired  right ;  and  the  claim  was  sustained  by  the 
Court  as  a  real  burden  on  the  lands,  though  appearing  in  no  records ; 
because  rent  charges  were  customary  in  Scotland  before  infeftments  of 
annualrent  were  introduced,  and  they  were  real  rights  even  without  in- 
feftment,  so  as  to  be  effectual  against  all  singular  successors.  The  Court, 
however,  ordered  the  rent-charge  to  be  inserted  in  the  articles  of  sale  as  a 
burden  on  the  lands ;  and  it  would  no  doubt  appear  in  the  futore  titles.' 

The  ground-annual, — like  the  real  burden  for  the  price,  or  a  portion 
of  the  price  of  lands  sold, — is  constituted  a  preferable  chaise  on  the 
lands,  by  the  disposition  or  deed  of  conveyance  thereof  in  favour  of  the 
purchaser ;  and,  when  so  constituted,  the  deed  will  bear  to  be  granted 
in  consideration  of  the  ground-annual, — as  in  other  cases  the  con- 
sideration is  a  price  paid  down,  or  an  annual  feu-duty.    The  amount 
of  the  ground-annual,  and  of  the  casual  or  contingent  payments,  must 
be  specified,  also  the  name  of  the  creditor ;  and  the  ground-annual  must 
be  expressly  made  a  real  burden  on  the  lands,  and  published  on  the 
record  as  such  by  registration  of  the  purchaser's  conveyance,  or  of  an 
instrument  of  sasine  or  notarial  instrument  thereon.     It  must  likewise 
be  embodied,  or  validly  referred  to,  in  all  the  subsequent  titles  of  the 
lands ;  and  there  is  the  same  reason  for  ilitroducingan  irritancy,  in  case 
of  the  omission  to  embody  or  refer  to  it  (as  the  case  may  be),  as  there 
is  in  reference  to  the  ordinary  real  burden. 

The  security  of  the  creditor  will  be  completed  by  the  registration  of 
the  conveyance,  or  of  the  purchaser's  sasine  or  notarial  instrument,  if 
any,  when  duly  framed.  But,  in  order  to  preserve  the  security,  the  real 
burden  must  be  duly  embodied  or  referred  to  in  the  subsequent  titles; 
and  if  omitted  for  the  space  of  forty  years,  the  real  security  will  be  lost 
by  prescription.  In  this  respect,  the  right  constituted  by  real  burden  is 
inferior  to  that  by  feu-duty,  as  the  superior  is  not  affected  by  the  non- 
insertion  of  the  feu-duty  in  his  vassal's  titla  His  right  is  independent 
of  his  vassal's  sasine  or  other  title;  and,  though  the  feu-duty  may 
happen  to  appear  in  the  vassal's  titles,  the  insertion  of  it  therein  is  not 
required  for  any  purpose  of  security  to  the  superior.  It  is  mainly  on  ibis 
account  that  the  security  by  real  burden  is  inferior  to  that  by  feu-rigbt. 

The  ground-annual,  when  duly  made  a  real  burden,  authorises  the 
poinding  of  the  ground ;  but,  when  constituted  in  its  simple  fonn,  it 
gives  no  active  title  of  possession,  unless  followed  by  adjudication.  And 
this  has  led  to  an  altered  and  materially  improved  form  of  constituting 
the  right  and  security  of  the  creditor.  Until  of  late  years,  we  isii 
ground-annual  rights  constituted  simply  by  disposition,  with  reserved 
real  burden  and  sasine  thereon.  But  (after  some  intermediate  stages) 
we  have  now  a  complex  but  very  complete  deed  of  constitution  in  a 
contract  between  the  seller  and  the  purchaser,  called  the  Contract  of 
Ground- Annual,  which  consists  of  the  following  parts  and  clauses;  ritr- 

1  CoUege  of  Si.  Andrews  v.  Creditors  of  Newark,  3  Feb.  1762,  M.  10,171. 
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1.  The  seller,  in  consideration  of  the  ground-annual,  and  of  the  Contract  of 
oUigations  undertaken  by  the  purchaser,  and  under  the  real  burdens  annual. 
expressed  in  the  deed,  sells  and  dispones  to  the  purchaser  the  lands, 

with  all  right,  title,  and  interest,  in  usual  form. 

2.  Then  follows,  in  usual  form,  the  declaration  by  which  the  ground- 
annual  is  made  a  real  burden,  with  which  may  be  incorporated  the 
burden  of  casual  payments  on  transference  to  purchasers  or  the  succes- 
sion of  heira 

3.  For  security  (as  in  the  case  of  a  feu-duty)  there  will  usually  be 
an  obligation  to  erect  and  maintain  a  house  of  a  specified  value  on  the 
ground. 

4.  There  will  also  be  a  declaration  of  irritancy  in  case  of  failing  to 
boild  or  maintain  such  house,  or  in  case  of  allowing  two  years'  ground- 
annual  to  run  together  unpaid,  with  clause  of  return  in  these  cases  to 
the  seller. 

5.  The  order  to  insert  all  these  clauses  and  conditions  in  the  pur- 
chaser's sasine  or  notarial  instrument,  if  any,  and  to  insert  or  validly 
refer  to  them  in  subsequent  titles,  under  an  irritancy,  and  with  clause 
of  return  to  the  seUer  in  case  of  omission. 

6.  Then  follow  the  clause  declaring  the  term  of  entry,  and  other 
clauses  usual  in  a  conveyance  of  lands. 

7.  On  the  other  hand,  the  purchaser  binds  himself  to  pay  the 
ground-annual  and  casual  payments,  if  any,  as  he  would  do  an  ordinary 
annuity  with  such  additions. 

8.  Further  (and  here  arises  the  principal  distinction  between  the 
new  and  old  forms  of  the  seller's  security),  the  purchaser,  without 
prejudice  to  the  real  burden  and  personal  obligations  for  payment,  but 
in  corroboration  thereof,  sells  and  dispones  to  the  seller,  in  security  of 
the  ground-annual,  not  only  a  ground-annual  of  the  specified  amount  to 
be  uplifted  out  of  the  lands,  but  also  the  lands  themselves,  in  the  usual 
form  of  the  disposition  in  security  annexed  to  a  bond  of  annuity. 

9.  The  purchaser  also  binds  himself,  within  a  reasonably  short  space, 
to  register  his  conveyance,  or  obtain  himself  infeft  in  the  lands,  and  to 

,  obtain  his  title  confirmed  by  his  superior,  if  confirmation  is  required  to 
complete  his  title.^ 

10.  There  will  then  be  consent  to  registration  by  both  parties. 
The  executive  clauses  will  all,  of  course,  bear  reference  to  the  real 

burden  in  the  usual  form. 

The  contract  of  ground-annual  will  thereafter  be  recorded  in  the 
proper  register  of  sasines  for  publication,  which  will  complete  both  the 
purchaser's  title  and  the  seller's  security  for  the  real  burden  In  this 
way  the  seller  not  only  has  his  real  security  completed  by  the  mode 
formerly  usual,  but  he  has  an  active  title  by  virtue  of  the  personal 
obligation  and  security  granted  to  him  by  the  purchaser ;  and  he  can 

^  The  obligation  to  obtap  confirmatioii  may  now  in  every  case  be  omitted  as  un< 
necessary — Section  4,  sub-section  2,  of  the  Act  of  1874. 
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not  only  poind  the  ground,  but  also  raise  action  of  maills  and  duties 
against  the  tenants,  and  enter  into  possession,  in  the  same  way  that  the 
creditor  in  an  annuity  secured  by  bond  of  annuity  and  disposition  in 
security  can. 

When  the  ground-annual  is  constituted  as  above,  though  the  real 
burden  attaches  to  the  subjects  over  which  it  is  constituted,  into  whose 
hands  soever  they  may  come,  the  burden,  in  case  of  a  sale,  continues 
personal  on  the  seller;  and  the  purchaser  is  not  personaUy  liable 
except  whilst  he  remains  proprietor,  unless  it  be  expressly  declaied  that 
purchasers  shall  become  liable  permanently.    It  was  otherwise  found 
in  the  case  of  Peddie's  Heirs.^    But  in  a  subsequent  case,  where  the 
decision  of  the  Court  here  was  in  conformity  with  that  in  Peddie's  case, 
the  House  of  Lords  reversed,  and  found  as  I  have  now  stated.*    In  this 
respect  the  ground-annual  is  on  the  same  footing  with  the  feu-duty,  when 
the  feu-duty  is  further  secured  by  separate  personal  bond  or  obligation. 
Where,  therefore,  it  is  intended  that  the  h<md  fide  sale  of  the  property 
shall  release  the  party  liable  in  the  ground-annual  from  future  liability, 
the  contract  of  ground-annual  should  contain  an  express  provision  to 
that  efifect.     The  purchaser,  however,  is  personally  bound,  and  cannot 
free  himself,  even  when  there  is  no  personal  obligation,  so  long  as  he  is 
proprietor  of  the  lands ;  and  he  cannot  throw  up  his  right  to  the  lands 
against  the  will  of  the  seller.^ 

The  ground-annual,  like  the  ordinary  real  burden,  passes  to  an  heir 
by  general  service,  and  to  a  purchaser  by  assignation,  which  ought  to 
be  recorded  for  publication,  and  likewise  intimated  to  the  debtor.  It 
may  be  redeemable  or  irredeemable,  according  to  agreement.^  Until 
the  passing  of  the  Act  16  &  17  Vict  cap.  63,  no  ad  valorem  stamp  was 
payable  in  respect  of  ground-annuals  when  contained  in  deeds ;  but  by 
that  Act  stamp-duty  was  imposed  on  the  deeds  of  constitution  of 
ground-annual  rights,  to  be  assessed  on  the  same  principles  as  in  the 
case  of  a  feu-duty  of  the  like  amount^ 

I  now  proceed  to  securities  by  constitution  in  the  more  ordinaiy 
forms,  being  those  applicable  to  the  case  of  proper  feudal  or  buigage 
rights.     Passing  over  the  earlier  forms  of  security,  I  propose  now  to 


^  Peddie  v.  Gibson  (otherwise,  Peddie's 
Heirs  v.  Soot's  Trustees),  27  Feb.  1846,  8 
D.  560,  and  3  Ross's  L.  C.  69. 

*SmaU  V.  Millar,  3  Feb.  1849,  11  D. 
495;  reversed  17  March  1853,  1  Macq. 
App.  345,  and  3  Ross's  L.  C.  90.  The  same 


decisions  were  pronounced  fn  Gardyne  r. 
Royal  Bank,  8  March  1851,  13  D.  912; 
reyersed  17  March  1853,  1  Macq.  Mpp 
358. 

'  Magistrates   of    Inverness   v.    Bell'i 
Trustees,  28  Nov.  1827,  6  Sh.  160. 


^  It  IB  provided  by  the  30th  section  of  the  Act  of  1874,  that  securities  by  wiy  of 
'  ground-annual,  whether  redeemable  or  irredeemable,  shall  continue  to  be  heritable 
'  as  regards  the  succession  of  the  persons  in  right  thereof.' 

The  other  provisions  of  that  section,  as  to  completing  titles  to  and  transferring  and 
extinguishing  real  burdens,  seem  to  be  applicable  to  ground-annnals. 

^  That  Act  was  repealed  by  <  The  Inland  Revenue  Repeal  Act,  1870,'  and  theatunp 
duties  in  respect  of  ground-annuals  are  now  regulated  by  section  72,  sub-sections  1  and 
2,  of  the  Stamp  Act  of  1870. 
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examine  the  Bond  and  Disposition  in  Secnrity  as  framed  in  virtue  of  clactsu  ov 
the  Heritable  Securities  Acts  of  1847  and  1854,  ^'^— that  form  being  in  X^I^n 
uniyersal  nse, — and  to  make  snch  observations  on  the  old  forms  as  may  ^  skcuritt. 
seem  necessaiy. 

We  have,  first,  a  personal  bond  acknowledging  receipt  of  the  sum  Pxrsonal 
lent^  and  therefore  binding  the  borrower,  and  his  heirs,  executors,  and  ®*"^"°^- 
successors  whomsoever,  renouncing  the  benefit  of  discussion,  to  repay 
the  principal  sum,  at  a  specified  time  and  place,  with  a  fifth  part  more 
of  penalty  in  case  of  failure,  and  the  interest  of  the  loan  half-yearly 
during  the  not-payment,  with  a  fifth  part  more  of  the  interest  of  penalty 
in  case  of  faQure  in  payment  thereof  The  obligation  for  payment  in 
this  case  is  very  similar  to  that  in  the  personal  bond  which  we  formerly 
considered;^  and  I  will  not  again  go  over  points  common  to  both 
deeds.b 

The  sum  to  be  secured,  and  the  particular  creditor  or  creditors  under  Sttx  to  be 
the  bond,  must  be  specified ;  as  no  unknown  or  uncertain  incumbrance  oBSDrroB,  must 
can  be  created  over  lands,  in  the  form  of  a  deed  of  security,  any  more  ^"  b^Jwi^kd. 
than  by  a  real  burden.^  The  same  objection  arises  whether  the  subject 
of  the  security  be  a  proper  land  estate  or  merely  a  heritable  security 
over  land.  If  you  are  to  constitute  a  security  over  a  security  upon 
land,  the  sum  to  be  secured  must  be  specified  equally  as  if  the  security 
were  upon  the  land ;  and,  where  the  sums  to  be  secured  are  contained  in 
acceptances,  it  is  not  enough  to  describe  these  by  their  dates : — ^the 
amount  must  be  specified.^  The  term  '  legal  interest '  should  not  be 
employed  in  reference  to  the  rate  of  interest  to  be  paid : — a  specified  rate 
should  be  inserted ;  and,  as  we  are  here  dealing  with  a  case  of  security, 
it  is  very  important  to  insert  such  a  rate  as  shall  be  likely  at  adl 
times  to  satisfy  the  demands  of  the  creditor.  But  the  security  imder 
the  obligation  for  penalty,  whatever  it  covers,  is  to  be  ranked  on  the  same 
footing  with  that  for  the  principal  sum  and  interest  contained  in  the 
bond, — in  short,  to  be  dealt  with  as  part  of  the  original  debt ;  and  the 
expenses  are  not  regarded  as  future  debts. 

We  have  then  the  disposition  in  security,  in  which  the  lands  are  dis-  Disposition  op 
poned  '  redeemably  as  after  mentioned ;'  and  I  will  notice  the  debtor's  sxoubitt. 
power  of  redemption  when  we  come  to  the  clause  expressly  reserving  that 
power.     The  lands  are  also  disponed  irredeemably  in  the  event  of  a  sale 

Ho  &  11  Vict.  cap.  50,  and  17  &  18  'Stein's Creditors uNewnham, Everett, 

Vict.  cap.  62.  k  Co.,  1  Feb.  1793,  M.  14,127. 

«Tod  V,  Dnnlop,  13  Dec.  1833,   1  D. 
'  See  gupra,  p.  246.  231. 

^  Now  snperseded  by  the  Consolidation  Act  of  1868,  section  \\%  et  aeq.^  as  altered 
by  the  Act  of  1869,  32  ft  33  Vict.  cap.  116,  section  Q  et  »eq, 

b  The  7th  section  of  the  Act  of  1869  (which  repeals  and  supersedes  the  1 19th  section 
of  the  Act  of  1868)  provides  that  the  clause  in  the  form  of  No.  1  of  Schedule  (F.  F.) 
annexed  to  the  Act  of  1868  obliging  the  grantor  to  pay  the  amount  due  under  the  bond, 
principa],  interest,  and  penalty  to  the  creditor,  *  his  heirs,  executors,  or  assignees,  shall, 
'  anless  where  executors  are  excluded,  be  held  to  import  an  obligation  to  pay  the  same 
'  to  the  creditor,  and  his  representatives  in  mobU&us  and  his  assignees,  and,  where 
'  there  is  or  shall  be  such  exclusion,  to  the  creditor  and  his  heirs  and  assignees.' 

VOL.  n.  2  G 
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Bond  asb       in  virtue  of  the  bond ;  and  I  will  notice  this  point  when  we  come  to  the 

DIBFOSITXON  •■  ^       i     a 

VR  sBouBFTT.     clatLS6  01  salc. 

DBsoRiFnoN  In  respect  to  the  description  of  lands,  I  refer  to  what  was  said  on 

the  subject  of  the  description  in  the  absolute  disposition.^    In  bonds  and 
dispositions  in  security  over  large  estates,  a  description  made  up  from 
rentals  will  often  answer  better  than  one  firom  the  titles.     It  will  be 
more  explicit  and  distinct,  as  containing  expressly  and  beyond  all 
doubt  the  lands  on  the  security  of  which  the  loan  is  to  be  made.     And, 
when  the  security  is  over  particular  farms,  these  may  always  be  safely 
described  as  '  All  and  whole  the  lands  and  farm  of  A.,  as  at  present 
'  possessed  by  R,  tenant  thereof,  lying  in  the  parish  of  C,  and  county 
'  of  D.,  with  the  whole  parts,  pendicles,  and  pertinents  thereof.'    To  this 
may  be  added  a  specification  of  the  extent  and  rent ;  and,  if  thought 
necessaiy,  a  general  notice  of  the  lands  or  barony  of  which  the  &nn 
is  a  part.    When  the  security  is  over  the  superiority  of  lands,  and  feu- 
duties  attached  thereto,  the  conveyance  should  be  of  the  lands,  just  as  if 
the  whole  were  disponed, — ^the  superior  having  in  fact  a  legal  estate  in 
the  lands.^     We  have  a  case  where  the  feu-duties,  and  not  the  lands»  were 
disponed  by  a  proper  wadset  f  but  the  disponee  or  creditor  was  the  vassal 
himself,  and  the  question  before  the  Court  was  with  the  reversQr,  and 
whether  the  wadset  was  proper  or  improper, — ^not  with  a  third  party 
claiming  in  virtue  of  a  disposition  of  the  superiority  lands ; — and  there 
seems  no  good  reason  for  adopting  the  mode  there  followed.   There  would, 
however,  be  no  objection  to  imiting  both  modes,  or  to  such  a  description 
as  would  bring  out  the  real  state  and  nature  of  the  security ;  saying,  for 
example,  'which  lands  are  held  of  me  as  superior  by  the  following  vassals, 
'  for  payment  of  the  yearly  feu-duties  after  specified,  and  for  payment 
'  and  performance  of  other  duties  and  casualties,  conform  to  their  rights 
'  and  infeftments,  viz.,  the  lands  of  A.  by  B. ;  the  yearly  feu-duty  payable 
*  therefor  being  ,' — and  so  forth. 

Identification  is  the  great  point  in  securities,  equally  as  in  the  case 
of  absolute  rights.  But,  in  general,  a  greater  latitude  is  allowed  in 
framing  descriptions  of  lands  for  the  purpose  of  establishing  identity  in 
the  case  of  securities,  as  these  are  only  temporary  right& 

Clause  '  with        The  clause,  *  with  all  right,  title,  and  interest,'  as  employed  in  absohte 

Tms^'^im.       dispositions,  should  be  used  also  in  bonds  and  dispositions  in  security. 
I  do  not  doubt  that  in  proper  loan  transactions  a  full  conveyance  of  the 

^  See  eupra^  p.  6S8,  et  aeq.  '  Fraser's  Trustees  v.  Chisholm,  9  Feb. 

s  Home  V.  Smith,  22  Jan.   1794,  M.      1790,  M.  16,553. 
16,077. 


^  The  7th  section  of  the  Act  of  1869  (see  preceding  note)  provides  that  the  duse 
in  the  form  of  No.  1  of  Schedule  (F.  F.)  of  Act  of  1868  disponing  the  lands  to  the 
creditor  and  his  foresaids  heritably'  is,  unless  where  executors  are  excluded,  to  be 
held  '  to  import  a  disposition  of  such  lands  to  such  creditor  and  his  representativeB  is 
mobUibm  and  his  assignees,'  and,  where  there  is  an  exclusion  of  executors,  'to  snch 
'  creditor  and  his  heirs  and  assignees,  in  security,  in  manner  specified  in  the  bond  and 
*  disposition  in  security,  with  aU  the  rights  and  powers  at  present  competent  to  s 
'  creditor  and  his  heirs  under  such  a  security.' 
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hods  would  convey  into  the  secnnty  eveiy  nght  which  the  debtor  had  or  Bosd  and 

DISFOSinOl 
IN  BBOUBirr. 


should  afterwards  acquire  in  or  connected  with  the  lands.    That  principle  ^^*'*^*™®'' 


received  effect  in  a  case^  referred  to  by  Lord  Corehonse  as  an  authority.^ 
Bat  considerable  weight  was  given  to  the  express  use  of  the  words  in 
question  in  a  case  where  a  party,  supposing  that  he  had  a  heritable  and 
feudal  right,  when  he  had  only  a  beneficial  right  in  virtue  of  a  trust-deed, 
conveyed  the  lands  with  all  his  right,  title,  and  interest  therein.^  The 
words  may  be  of  material  value  also  if  the  bond  and  disposition  in 
security  is  granted  not  for  onerous  causes,  but  gratuitously.^ 

We  have  next  the  assignation  to  rents : '  And  I  assign  the  rents,' —  absiovation 

TO  RKNTS 

which  under  the  Act  of  1847,  sect.  2,  imports  'an  assignation  to  rents 
'  &om  the  term  firom  which  interest  on  the  sum  in  the  bond  commences 
'  to  run ;  including  a  power  to  the  creditor,  on  default  in  payment,  to 
'  enter  into  possession  of  the  lands  disponed  in  security,  and  uplift  the 
'  rents  thereof,  subject  to  accounting  to  the  debtor  for  any  balance  of 
'  rents  actually  recovered  beyond  what  is  necessary  for  payment  of  the 
*  creditor/*  If  the  security  is  over,  or  comprehends,  feu-duties,  it  would 
be  well  to  add,  after  the  words  '  I  assign  the  rents,'  the  words '  with 
the  feu-duties  and  casualties.'  The  assignation  to  rents  should  not 
be  omitted :  the  assignation  to  the  feu-duties  and  casualties  should  be 
introduced  as  an  addition.  The  more  full  clause  of  assignation  to  rents, 
as  given  in  the  Style  Book,^  contains  a  declaration  that  the  creditor's 
intromissions  are  to  be  instructed  by  his  writ  or  oath,  and  that  the 
creditor  is  not  to  be  liable  for  omissions  nor  the  insolvency  of  tenants  ; — 
clauses  which  are  hardly  proper  parts  of  the  assignation  to  rents,  and 
cannot  be  relied  on  as  exempting  the  creditor  from  ordinary  attention 
and  diligence  even  in  questions  with  the  debtor,  and  still  less  when  post- 
poned creditors  or  the  trustee  in  a  sequestration  are  concerned.  This 
clause,  therefore,  is  of  no  great  practical  use ;  as  a  creditor  is  seldom  in 
possession  unless  there  is  an  insolvency.  The  importance  of  specifying 
in  the  bond  the  term  from  which  the  interest  is  to  run  is  shown  in  this 
dause, — ^the  creditor's  right  to  rents  commencing  as  at  that  term. 

We  next  have  the  clause  '  And  I  assign  the  writs,'  which  will  be  ashgnation 

» Gfllespie's  Real  Creditors  v.  His  Per-  »  Paul  v,  Boyd's  Trustees,  22  May  1836, 

tonal  Creditors,  24  July  1764,  M.  2860.  13  Sh.  818. 

'  Gibson-Craig    v.   Cochran,    10    July  ^  See  supra,  p.  608. 

1838,  16  Sh.  1349.  &  Juridical  Styles  (3d  Edit),  i.  312. 


^  Under  the  7th  section  of  the  Act  of  1869  (re-enacting  the  1 19th  section  of  the  Act  of  AssiaNATioN 
1868)  the  clause  of  assignation  to  rents  imports '  an  assignation  to  the  rents  to  become  due  "^^  {?i?S'  ^^^ 
'  or  payable  from  and  after  the  date  from  which  interest  on  the  sum  in  the  security  ^^  loo8-9. 

*  commences  to  run,  in  the  fuller  form  generally  in  use  prior  to  30th  September  1847, 
'including  therein  a  power  to  the  creditor  and  his  foresaids  to  insure  all  buildings 
'  against  loss  by  fire,  and  on  default  in  payment  to  enter  into  possession  of  the  lands 

*  disponed  in  security  and  uplift  the  rents  thereof,  or  to  uplift  the  rents  thereof  if  the 
'  lands  are  not  disponed  in  security,  and  to  make  all  necessary  repairs  on  the  buildings, 
'  subject  to  accounting  to  the  debtor  for  any  balance  of  rents  actually  recovered  beyond 
*what  is  necessary  for  payment  to  such  creditor  and  his  foresaids  of  the  sums, 

*  principal,  interest,  and  penalty  due  to  him  or  them  under  such  security,  and  of  all 

*  expenses  incurred  by  him  or  them  in  reference  to  such  possession,  including  the 
'  expenses  of  management,  insurance,  and  repairs.' 
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Bond  AND 

DISPOSITION 
INSICUBITT. 


Whkrb  dbbtor 
p0b8bs8bs  on 
personal 

TITUE. 


Warrandiob. 


POWIROF 
RIDSMPTION. 


held  to  import  an  assignatioii  to  writs  and  evidents,  to  the  same  effect  as 
in  the  fuller  form  now  in  use  in  a  bond  and  disposition  in  security  with 
power  of  sala  The  corresponding  clause  in  the  bond  and  dLspositLon  in 
security  given  in  the  Style  Book^  contains  no  more  than  is  above  stated, 
except  that  it  assigns  the  whole  clauses  contained  in  the  writs,  'and  all 
'  action  and  execution  competent  thereupon ;  surrogating  and  substi- 
'  tuting  the  creditor  in  the  debtor^s  full  right  and  place  of  the  premises.' 

It  is  now  settled  that  when  the  debtor  holds  his  lands  in  virtue  of  a 
personal  title,  containing  precept  of  sasine,  such  title,  though  intended 
for  an  absolute  and  irredeemable  infefbment  in  the  lands,  may  be  made 
available  for  an  infeftment  in  security  and  redeemable,  in  virtue  of  a 
bond  and  disposition  in  security,  and  the  disposition  of  lands  in  security 
and  assignation  to  writs  therein  contained.'    And  when  the  grantor  of  a 
bond  and  disposition  in  security  has  right  to  the  lands  in  virtue  of  a 
general  disposition  only,  and  has  not  completed  further  tities,  the  creditor 
is  entitled  to  avail  himself  of  the  general  disposition,  though  absolute 
and  irredeemable,  in  order  to  acquire  a  redeemable  title  to  the  landk 
He  will,  in  virtue  of  the  bond  and  disposition  in  security,  and  assignation 
to  writs  therein,  bring  an  action  of  adjudication  against  the  representative 
of  the  grantor  of  the  general  disposition,  in  implement  of  the  general 
disposition,  and  obtain  decree   of  adjudication  in  implement  to  the 
extent  of  his  right  in  security.''^ 

We  have  next  the  clause  of  warrandice,  importing  absolute  warrandice 
as  regards  the  lands  and  writs,  and  warrandice  &om  facts  and  deeds  as 
r^ards  the  rents.  There  is,  of  course,  no  need  to  except  feu-rights  and 
current  leases :  these  are  protected  by  the  titles  and  possession  of  the 
feuars  and  tenants :  ai^d  the  measure  of  the  warrandice  against  the  debtor 
is  the  amount  of  Ms  debt.  No  claim  of  damages,  therefore,  can  arise 
against  him  in  connection  with  subaltern  or  leasehold  rights. 

We  have  next  the  power  of  redemption  reserved  to  the  debtor,  and 
his  obligation  to  pay  the  expenses  of  assigning  and  dischaiging  the 
security ;  and,  in  default  in  pajnnent,  the  power  of  sale.  The  import  of 
these  clauses  is  declared  in  sect.  3  of  the  Act  of  1847,h  which  says  that 
the  reserved  power  of  redemption  shall  be  as  valid  as  if  it  had  been 
provided  by  the  bond  that  the  lands  should  be  redeemable  by  the 
debtor,  his  heirs  and  successors,  from  the  creditor,  and  his  heirs  and 
successors,  at  the  term  and  place  of  payment,  or  at  any  term  of 
Whitsunday  or  Martinmas  thereafter,  on  premonition  of  three  months 
to  be  made  by  the  debtor  to  the  creditor,  personally,  or  at  his  dwelling- 


MitcheU  v.  Adam,  16  July  1767, 1  Hailes, 
185. 


1  Jaridical  Styles  (3d  Edit),  L  312. 

'  See  the  cases  of  Bonthrone  v.    Bon- 
throne's  Creditors,  29  May  1805,  Hume, 

238;    and  Melvin  v,  Dakers,   17   June  ^  M'Gregor   v.   Maodonald,    9   March 

1843,  5  D.  1217  ;  and  the  older  case  of      1843,  5  D.  888. 


^  In  such  a  case  he  may  now  complete  his  title  by  notarial  instmment  in  the  form 
of  Schedule  (L.)  annexed  to  the  Act  of  1868. 

b  Act  of  1868,  section  119— Act  of  1869,  section  7. 
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place,  if  within  Scotland ;  and,  if  furth  thereof  at  the  time,  then  at  Bond  and 
the  office  of  the  Keeper  of  the  Eecord  of  Edictal  Citations,  within  the  ^^^^ 
General  Begister  House,  Edinburgh,  in  presence  of  a  notary-public  and  p^^^^ 
witnesses ;  by  payment  to  the  creditor  of  the  whole  principal  sum  and  bkdbmption. 
interest  due  thereon,  and  liquidated  expenses  and  termly  failure  if 
incuned ;  and,  in  case  of  the  creditor's  absence  or  refusal  to  receive  the 
same,  by  consignation  thereof  in  one  or  other  of  the  banks  in  Scotland 
incorporated  by  Act  of  Parliament  or  Soyal  Charter,  having  an  office  or 
branch  at  the  place  of  payment,  to  be  made  furthcoming  on  the  peril  of 
the  consigner ;  the  place  of  redemption  to  be  within  the  office  of  such 
bank  or  branch  thereof^  It  will  be  observed  from  this  clause  that  it  is 
important  to  specify  a  place  of  payment  in  the  bond,  and  that  a  place 
should  be  fixed  on  where  there  is  an  agency  for  an  incorporated  or 
chartered  bank.  In  practice,  however,  the  premonition  of  intended 
payment  and  redemption  is  generally  given  by  the  debtor,  or  his  agent, 
by  simple  letter  to  the  creditor  or  his  agent,  who  writes  an  acknow- 
ledgment of  the  receipt  of  the  notice ;  and  that  is  sufficient.  But  formal 
premonition  and  consignation,  in  presence  of  a  notary  and  witnesses, 
may  be  necessary  when  the  creditor  is  absent,  or  under  some  disability. 
Forms  of  the  requisite  documents,  applicable  to  the  case  of  a  wadset 
nght,  and  which  can  be  easily  adapted  to  suit  the  case  of  a  bond  and 
disposition  in  security,  will  be  found  in  the  Style  Book^  In  serving 
the  premonition,  the  same  accuracy  should  be  observed  as  in  serving  a 
summons,  or  giving  the  charge  on  a  decree.b 

The  clause  as  to  expenses  imports  that  the  discharge  and  renuncia-  ^zpiNSKa  of 
tion,  disposition  and  assignation,  or  other  deed  necessary  to  be  granted  dischabqino. 
by  the  creditor,  upon  the  debtor  making  payment  and  redeeming,  and 
also  the  recording  thereof,  shall  always  be  at  the  expense  of  the  debtor.^ 
Under  this  clause,  the  expense  of  assignations  by  the  creditor,  as  to 
which  the  debtor  is  not  consulted,  will  not  fall  upon  the  debtor;  and,  if 
the  debt  is  divided  into  two  or  more  portions  without  his  consent  or 
subsequent  approval,  I  apprehend  he  is  not  bound  to  pay  for  discharges 
or  assignations  more  than  he  would  be  liable  for  if  the  debt  had 
remained  whole  and  undivided.    When  the  term  of  payment  of  the 

1  Juridical  Styles  (3d  Edit),  L  662. 

*  If  a  bank  is  specified  in  the  bond,  the  consignation  will  be  made  there— Act  of 
1868,  section  119— Act  of  1869,  section  7. 

b  Where  the  debtor  has  exercised  the  reserved  power  or  right  of  redemption,  but  PBoyisiON  of 
where,  from  the  deatii  or  absence  of  the  creditor  or  any  other  cause,  the  debtor  cannot  ^  bJtjlSino 
obtain  a  dischai^  of  the  incumbrance  created  by  the  security,  he  may  consign  the  ^^^^^^  whbn 
tmount,  principal  and  interest,  due ;  and  thereupon  it  is  competent  for  any  notary-  disohabgb 
public  to  expede  a  certificate  in  terms  of  Schedule  (L)  Ko.  2  annexed  to  the  Act  of  oannot  bb  qot. 
1874  ;  and  the  recording  of  the  certificate  in  the  Register  of  Sasines  '  shall,  provided 
'  the  principal  debt  and  all  interest  due  thereon  in  terms  of  the  security  shall  have 
'  been  so  consigned,  have  the  effect  of  completely  disencumbering  the  lands  contained 
*  in  such  heritable  security  of  the  debt  and  of  all  interest  and  penalties  corresponding 
'  thereto' — ^Act  of  1874,  section  49.    If  this  section  is  to  be  taken  advantage  of,  formal 
premonition  in  presence  of  a  notary  and  witnesses  seems  necessary. 

^  Act  of  1868,  section  119— Act  of  1869,  section  7. 
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Bond  AND        debt  is  distant  or  uncertain,  it  may  be  well  to  add  to  the  statutoiy 
IN  »DcuBiTT.     clause, '  but  only  so  far  as  such  expenses  shall  be  incurred  after  the 

'  term  of  payment  of  the  principal  sum  hereby  due  shall  have  arrived.' 
The  debtor  ought  not  to  be  subjected  in  expenses  arising  merely  for  the 
creditor's  convenience. 
PowBRopBALB.     The  powcr  of  sale  is  declared  available  to  the  creditor,  if  the  debtor 

shall  fail  to  make  payment  of  the  sums  due  under  the  personal  obligation, 
within  three  months  after  a  demand  of  payment  is  intimated  to  him  by 
a  notary-public  and  witnesses,  personally  or  otherwise,  as  in  the  case  of 
the  premonition  of  payment  to  the  creditor.    The  notice  of  three  months 
in  this  case  need  not  be  before  a  term  of  Whitsunday  or  Martinmas.    I 
see  that,  while  the  premonition  of  payment  is  to  be  given  '  in  presence 
of  a  notary  and  witnesses,'  demand  of  payment  is  to  be  made  *hy  a  notary 
and  witnesses.'    Whether  any  distinction  is  intended,  may  reasonably 
be  doubted ;  but  a  very  slight  alteration  in  the  form  of  procedure  at 
making  the  demand  would  obviate  all  question  on  that  point.^    The 
appropriate  form  of  notarial  instrument,  requisition,  and  protest  will  be 
found  in  the  Style  Book.^^    The  notice  is  declared  to  be  available,  and 
the  subsequent  sale  to  be  good  and  effectual,  whether  the  debtor  is  ot 
fuU  age,  or  in  pupillarity  or  minority,  or  although  subject  to  any  legal 
incapacity.    But  it  should  be  timeously  followed  up.    Where  notice  had 
been  allowed  to  stand  over  for  three  years,  it  was  objected  that  it  had 
been  departed  from,  and  should  have  been  renewed  before  a  sala    Tlie 
objection  was  repelled, — but  apparently  because  of  the  debtor  acknow- 
ledging it  in  his  condescendence  to  be  in  force.^    Immediately  after 
expiry  of  the  three  months,  it  is  lawful  for  the  creditor  to  sell  the  lands 
in  whole  or  in  lots,  by  public  roup,  at  Edinburgh  or  Glasgow,  or  at  the 
head  burgh  of  the  county  within  which  the  lands,  or  the  chief  part  of 
them,  lie,  or  at  the  nearest  burgh  or  town  sending,  or  contributing  to 
send,  a  Member  to  Parliament  f  on  previous  advertisement,  stating  the 
time  and  place  of  the  intended  sale,  and  published  once  weekly  for  at 
least  six  weeks  subsequent  to  the  expiry  of  the  three  months  of  the 
notice,  in  any  newspaper  in  Edinburgh,  and  also  in  any  newspaper 
published  in  the  county ;  or,  if  none  in  such  county,  then  in  the  next  or 

^  Juridical  Styles  (4th  Edit),  L  760.         >  Olaa  v.  Stewart,  29  May  1S30,  S  Sh.  843. 

^  The  provision  of  the  Act  of  1868  is  that  the  demand  for  payment  shall  he  made 
'  in  presence  of  9k  notary  and  witnesses,'  as  in  the  case  of  premonition — section  119. 

h  The  119th  section  of  the  Act  of  1868,  as  amended  by  the  7th  section  of  the  Act 
of  1869,  provides  that  the  demand  for  payment  may  be  in,  or  as  nearly  as  may  be  in, 
the  form  of  No.  2  of  Schedule  (F.  F.)  annexed  to  the  Act,  and  a  copy  tiiereof  certified 
by  the  notary  in  the  form  of  No.  3  of  Schedule  (F.  F.)  shaU  be  sufficient  evidence  of 
the  demand.  When  the  demand  has  been  intimated  to  more  persons  than  one,  a  copf 
so  certified  of  the  demand  intimated  to  one  of  these  persons  with  a  certificate  by  tbe 
notary  that  a  similar  demand  has  been  intimated  to  the  other  persons,  and  stating  the 
names  and  designations  of  such  persons  and  the  dates  and  places  of  intimation  to  them, 
is  declared  to  be  sufficient  evidence  of  the  demand  to  them  alL 

^  Or  at  the  nearest  burgh  or  town  which  may  have  previously  adopted  *  The  Geoenl 
Police  and  Improvement  (Scotland)  Act  1862*  or  part  thereof,  whether  within  or 
without  the  county— Act  of  1869,  section  7. 
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neighbooiing  connfy.^    Power  is  also  granted  to  enter  into  articles  of  bovd  avd 
Tonp,  and  grant  absolute  dispositions,  and  other  deeds  requisite  for^^^^Jj^^. 
rendering  the  sales  effectual,  in  the  same  manner  in  every  respect  as  the        — 
debtor  could  do  himself. 

The  Act  of  1847,  by  sect  7,b  declares  sales  duly  carried  through  in  Couot  ahd 
terms  thereof  to  be  as  valid  and  effectual  to  the  purchaser  as  if  made  by  sxuu^o^^  ^ 
the  grantor  of  the  security  himsel£    But,  by  sect.  8,^  the  creditor  is  criditor. 
bound  to  hold  just  count  and  reckoning  for  the  price  with  the  debtor 
and  postponed  creditor,  if  any,  or  with  others  interested ;  and  to  consign 
in  a  bank,  to  be  named  in  the  articles  of  roup,  in  the  names  of  the  seller 
and  purchaser,  for  behoof  of  the  parties  having  right,  the  surplus  of  the 
price  which  may  remain  after  deducting  the  debt  secured  d  and  expenses 
attending  the  sale,  and  after  paying  all  previous  incumbrances,  and  the 
expense  of  discharging  the  same ; — upon  which  sale  and  consignation 
the  disposition  to  the  purchaser  is  declared  to  have  the  effect  of  com- 
pletely disencimibering  the  lands  sold  of  all  posterior  incumbrances  and 
securities,  as  well  as  of  the  security  and  diUgence  of  the  creditor  selling.® 
It  is  necessary,  however,  to  see  that  the  surplus  price,  if  any,  is  paid  to 
the  right  party.^    When  the  debtor  is  sequestrated,  the  lands  may  be  sold 
by  the  creditor,  with  concurrence  of  the  trustee  in  the  sequestration ;  in 
which  case  the  Bankruptcy  Act^  (sect.  113)  makes  full  provisions  as  to 
the  disposal  of  the  price,  and  declares  the  lands  freed  and  discharged  of 
the  debt  of  the  creditor  selling,  and  of  all  postponed  securities,  on  the 
provisions  of  the  Act  being  duly  observed.     If  the  heritable  creditor 
alone  seUs,  the  trustee,  or  any  posterior  heritable  creditor  preferable  to 
the  trustee,  may  compel  him  to  account  for  the  price  (sect.  1 1 2).   But,  if 
there  is  no  sequestration,  the  safe  course  is  to  consign  the  surplus  price,  n 
if  any,  in  a  chartered  bank,  and  to  call  all  parties,  having  or  claiming  an 
interest,  in  a  multiplepoinding,  and  obtain  an  exoneration  from  the 
Court.*    It  would  seem,  however,  from  Beveridge's  case,  that  the  Court 

M9  &  20  Vict  cap.  79.  295  ;  Dunlop  v.  Marshall,  19  Jan.  1821, 

'  See  Steven  and  Fleming,  competing,      Hume,  666 ;  Beveridge  v,  Wilson,  17  Jan. 
19  Feb.  1811,  F.  G. ;  BeUV  Comm.  ii.      1829,  7  Sk  279. 

*  The  Act  of  1868  directs  advertisement  to  be  made  '  in  any  newspaper  published 
*  in  Edinburgh  or  in  Glasgow,  and  in  every  case  in  a  newspaper  published  in  the  county 
'  in  which  the  lands  are  situated,'  or,  if  none  in  such  county,  then  in  the  next  or  a 
neighbouring  county, — a  certificate  by  the  publishers  of  such  newspapers  for  the  time 
to  be  primd  facie  evidence  of  such  advertisement — Section  119, — amended  by  section  7 
of  the  Act  of  1869. 

b  Act  of  1868,  section  121,  and  sect  119  as  amended  by  sect.  7  of  the  Act  of  1869. 

^  IhiiL,  section  122. 

d  And  expenses  in  reference  to  the  possession  of  the  estate,  if  the  creditor  has  been 
in  possession,  including  expense  of  insurance,  repairs,  and  management — Ibid. 

e  TMd.,  sect.  123. 

f  If  there  is  no  surplus  price,  any  notary- public  may  execute  a  certificate  to  that  jp  thebb  is 
effect  in  terms  of  Scheidnle  (L)  No.  1  annexed  to  the  Act  of  1874 ;  and  the  disposition  no  bxtbflus. 
by  the  creditor  to  the  purchaser  will,  along  with  such  certificate,  when  recorded  in  the 
appropriate  register  of  sasines,  have  the  effect  of  completely  disencumbering  the  lands 
sold  of  all  securities  and  diligences  prior  and  posterior  to  that  of  the  selling  creditor,  as 
weQ  as  the  seonrity  and  diligence  of  such  creditor  himself,  except  when  his  security 
and  diligence  shaU  be  assigned  by  way  of  further  or  collateral  security  to  the  purchaser 
—Act  of  1874,  section  48. 
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would  interfere  to  prevent  a  sale  by  a  heritable  creditor,  on  its  being 
shown  that,  by  the  exercise  of  his  power,  injury  would  arise  to  the 
estata  He  is,  to  a  certain  extent,  trustee  for  the  common  debtor,  and  of 
course  for  his  representatives ;  and  therefore  he  must  not  exercise  his 
right  in  a  way  hurtful  to  those  concerned^  On  this  principle  of  trustee- 
ship it  has  been  found  that  the  heritable  creditor  selling  is  not  entitled 
to  become  the  purchaser  ;^  and  the  sale  was  reduced  when  the  heritable 
creditor  selling  both  acted  as  auctioneer  and  became  the  purchaser.^ 
And  the  Bankruptcy  Act  (sect  120)  appears  to  prohibit  his  purchasing 
when  he  is  himself  selling;  though  the  term  which  seems  meant  to 
apply  to  him  is  that  of '  adjudger.'  If  he  is  not  himself  the  seller,  he  can 
purchase.  But  when  the  creditor  selling  under  a  bond  and  disposition 
in  security  did  become  the  purchaser,  and  made  a  judicial  offer  to  give  up 
his  purchase  on  payment  of  his  debt  and  expenses,  the  Court  sustained 
the  sale.'  But  the  burden  of  showing  relevant  grounds  for  restraining 
a  preferable  creditor  in  the  exercise  of  the  power  of  sale  lies  on 
the  opposing  party.^  The  only  absolute  remedy,  therefore,  against  an 
injurious  sale,  is  to  pay  off  the  debt.*^ 

In  regard  to  the  preliminary  advertisements,  the  utmost  care  most 
be  observed ;  because,  if  there  is  any  shortcoming  or  error  as  to  these, 
the  whole  proceedings  will  fall  to  the  ground.  We  have  seen  that  sales  of 
entailed  lands,  in  virtue  of  powers  in  private  Acts  of  Parliament,  proved 
abortive,  because  of  imperfect  compliance  with  the  requisites  as  to 
advertisement.^  The  same  rules  would  apply  in  the  case  of  sales  under 
bonds  and  dispositions  in  security  in  the  statutory  form.  But  when 
there  were  two  series  of  advertisements,  the  second  of  which  was 
unexceptionable,  it  was  found  not  relevant  to  show  that  the  first  was 
defective;^  and  in  Dickson's  case,  and  also  in  that  of  the  Earl  of 
Bosslyn,^  it  was  found  that  advertisement  in  a  mere  advertising  paper 
was  sufficient  compliance  with  a  provision  in  an  Act  requiring  adver- 
tisement in  a '  newspaper.' 

We  have  then  the  clause  of  registration  for  preservation  and  execu- 
tion, which  is  declared  to  import  a  consent  to  registration  and  procora- 
tory  for  registration  in  the  Books  of  Council  and  Session,  or  other  Judges' 
Books  competent,  for  preservation,  and  that  letters  of  homing  on  six 
days'  charge,  and  all  other  necessary  execution,  may  pass  on  a  decree  to 


^  Taylor  v.Wat8Oii,20  JaiLl846, 8  D.400. 

>  Jeffirey  v,  Aitken,  16  June  1826, 4  Sh. 
722. 

'  Maxwell  v.  Drommond'B  TniBtees,  21 
Jan.  1823,  2  Sh.  130. 

^  Ketr  o.Wood,  3  March  1830, 8  Sh.  628. 

'  Lord  Medwyn,  in  Kerr^s  case;  and 
consulted  Judges  in  Beveiidge's  case. 


*  Hope  V.  Moncreiff,  26  Jan.  1833, 11 
Sh.  324 ;  Melville  and  Dondas,  28  Jan. 
1854,  16  D.  419,  see  mpro,  p.  729. 

7  Glas  V.  Stewart,  29  May  1830,  8  Sh. 
843;  Dickson  V.  Magistrates  of  Dumfriei, 
15  Jan.  1831,  9  Sh.  282. 

^  Earl  of  Rosslyn  and  others,  PetitioiMn, 
23  June  1830,  8  Sh.  964. 


*  See  remarks  of  Lord  Justice-Clerk  Moncreiff  in  Park  v.  Alliance  Heritable  Security 
Company  (24  Jan.  1880,  7  R.  546),  as  to  distinction  between  sale  by  creditor  nnder 
bond  and  by  creditor  holding  absolute  disposition. 
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be  inteiponed  thereto ; — and  the  clause  of  registration  for  publication,  bovd  and 
which  entitles  the  creditor  to  register  the  bond  either  in  the  general  or  fii^^!^*^. 
particTilAr  or  burgh  register  of  sasines,  as  the  tenure  of  the  lands  RgQis^ji^joN 
embraced  in  the  security  may  require.    The  creditoi^s  right  and  security  vor  pubuca- 
are  completed  by  the  registration  of  the  bond  and  disposition  in  security 
in  the  proper  register  of  sasines  for  publication.^^ 

The  effect  of  the  bond  and  disposition  in  security,  as  constituting  a 

real  and  preferable  right  in  the  lands,  depends   exclusively  on   the 

registration  of  the  bond  in  the  register  of  sasines ;  and  the  results  of 

the  r^istration  are  the  same  in  the  case  of  securities  over  lands  held 

burgage,  as  over  lands  held  by  proper  feudal  tenure.     The  security 

thus  constituted  i3  preferable  over  the  lands,  in  competition  with  other 

securities,  or  with  purchasers  from  the  debtor,  according  to  the  order  of 

priority  of  the  registration  of  the  bond,  and  of  the  other  securities  or  bonds. 

As  to  bonds,  the  Act  of  1847  (sect  5)b  makes  the  date  of  the  entry  in  the 

minute-book  the  date  of  the  registration.    Begistration  of  the  bond  and 

disposition  in  security  must  take  pkce  during  the  grantee's  lifetime,  in 

order  to  have  the  above  statutory  effect    But,  if  the  grantee  shoidd  die  Grantek's 

before  registration,  the  bond  will  become  (sect  6)  the  warrant  of  sasine  infeftmkmt. 

in  favour  of  the  party  having  right  to  it  by  service,  adjudication,  or 

otherwise ;  and  infeftment  may  be  passed  thereon,  in,  or  as  nearly  as  may 

be  in,  the  form  pointed  out  by  the  Infeftments  Act  of  1845  ;  and  such 

infeftment,  when  duly  recorded,  is  declared  to  be  good  and  valid  to  all 

intents  and  purposes.    Of  course,  the  decree  of  service,  or  other  connecting 

link,  must  be  produced  to  the  notary,  and  narrated  in  the  sasine  as  in 

the  ordinary  case  of  the  sasine  of  lands  following  on  a  disposition  or 

other  connecting  link ;  or  we  may  now  have  a  notarial  instrument  under 

the  Titles  Acts  of  1858,  sect  14,  and  1860,  sect  10.^ 

UO  &  11  Vict  cap.  50,  sect  1. 

*  No  consent  to  regiatration  for  publication  should  now  be  added.  Registration  is 
made  in  Tirtne  of  a  warrant  of  registration  to  be  written  on  the  bond,  whidb  will  be  in 
the  form  of  No.  1  of  Schedule  (H)  annexed  to  the  Act  of  1868. 

b  Act  of  1868,  section  142. 

^  The  120th  section  of  the  Act  of  1868  enacts  that,  if  the  grantee  shaU  die  before  CoMPLKnoir  ov 
registoition,  the  heritable  secnrity  '  shall  be  as  f nU  and  sufficient  warrant  for  completion  riTLB  bt  rb- 
'  of  the  title  in  favour  of  the  party  having  right  thereto,  as  if  it  had  been  a  bond  and  ^^^^^u^^ 
'  disposition  in  secnrity,  containing  precept  of  sasine  and  other  clauses/  in  the  ordinary  dyq^q  univ- 
form  in  use  prior  to  30th  September  1847,  '  which  title  may  be  completed  as  after  fbft— act  of 
*  provided,  or  by  service  or  notarial  instrument,  as  the  circumstances  of  the  case  may  1868. 
<  require.'    The  130th  section  (as  amended  by  the  Act  of  1869,  sect  8)  enacts  that  0)  EuctrroBS 
where  the  grantee  in  the  security  has  died  without  taking  infeftment  on  the  bond,  ^^  bxgludbd. 
then,  if  he  was  in  life  at,  or  at  any  time  subsequent  to,  the  commencement  of  the  Act 
of  1868,  and  if  there  is  no  exclusion  of  executors,  the  security  shall  form  a  warrant 
for  a  notarial  instrument  in  the  form  of  Schedule  (M.  M.)  annexed  to  the  Act  in  favour 
of  the  executors  (nominate  or  dative)  of  the  creditor,  duly  confirmed,  or  in  favour  of 
the  disponees  or  assignees  of  the  security  or  of  the  moveable  estate  of  the  creditor 
under  any  deed  or  conveyance  inter  vwo8  or  mortia  eauadf  or  in  favour  of  any  legatees 
of  the  security.    If  the  executors  or  disponees  or  legatees,  being  more  than  one,  are 
not  entitled  to  the  security  wholly  for  tiieir  own  beneficial  interest,  the  instrument 
may  be  in  favour  of  them  and  the  survivors  or  survivor  of  them,  unless  such  destination 
ia  expressly  excluded  by  the  terms  of  the  conveyance  or  deed  or  writing.    If  there  is 
an  exclusion  of  executors,  or  if  the  creditor  has  died  before  the  commencement  of  the 
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In  case  of  non-payment  of  the  debt^  the  creditor's  remedy  is  to 
exercise  the  power  of  sale,  if  any  is  contained  in  his  bond  If  he  has 
no  power  to  sell,  his  best  course  would  apparently  be  to  get  the  debtor 
sequestrated,  and  to  realise  through  the  trustee  in  the  sequestratioiL 
But  sequestration  may  not  be  attainable  or  advisable, — ^in  which  case 
the  creditor  can  realise  the  subject  of  his  security  by  sale  only  if  the 
lands  are  bankrupt,  that  is,  burdened  with  heritable  debts  beyond  their 
value,  and  if  the  creditors  are  in  possession.  In  such  case  he  can  raise 
an  action  of  ranking  and  sale  before  the  Court  of  Session,  under  whose 
orders  the  sale  will  proceed  as  directed  by  the  Act  1681,  cap.  17 ;  and 
the  price  will  be  applicable  in  or  towards  payment  of  his  debt,  under 
order  of  the  Court. 

But  he  can  also  poind  the  ground ;  or  enter  to  possession  of  the  lands, 
so  far  as  they  are  in  the  hands  of  tenants,  by  an  action  of  maills  and 
duties.  By  the  poinding  of  the  ground,  the  creditor  can  secure  to  him- 
self all  the  moveables  thereon  belonging  to  the  proprietor ;  and  likewise 
those  belonging  to  the  tenants,  to  the  extent  (in  the  tenants'  case)  of 
their  rents  past  due  and  current  at  the  time.  The  action  of  maills  and 
duties  against  the  tenants  is  a  process  which  may  be  raised  before  the 
Court  of  Session,  or  before  the  Sheriff  of  the  county  where  the  lands 
lie.  The  creditor  thereby  comes,  for  the  time,  in  the  place  of  the  land- 
lord as  regards  the  tenants.  But,  his  right  being  only  in  security,  the 
landlord's  right  as  proprietor  is  only  incumbered,  not  taken  away,  bj 
the  debt  and  security.^  But,  if  the  debtor  is  sequestrated,  no  poinding 
of  the  ground  which  has  not  been  carried  into  execution  by  sale  of  the 
effects  sixty  days  before  the  date  of  the  sequestration,  and  no  decree  of 
maills  and  duties  on  which  a  charge  has  not  been  given  sixty  days 
before  said  date,  is  available  in  competition  with  the  trustee,  except 
for  the  interest  of  the  current  half-yearly  term,  and  arrears  of  interest 
for  one  year  immediately  before  such  term,  if  so  much  be  due  ;* — ^to  the 

1  Earl  of  Lothian  v.  Vassala  of  Jedburgh,          «  19  &  20  Vict.  cap.  79,  sect  118.* 
11  July  1634,  M.  14,087. 

Act  of  1868,  the  security  will  form  a  warrant  for  a  notarial  instrument,  in  the  fonn  <rf 
Schedule  (M.  M.),  in  favour  of  any  disponees  or  assignees,  or  legatees  of  the  secunty 
or  of  the  heritable  estate  of  the  creditor  under  any  deed  or  conyeyance  by  him  »<^ 
VW08  or  moH\8  catud,  or  under  any  testamentary  deed  or  writing  by  him  within  tiie 
meaning  of  the  20th  section  of  the  Act,  or  in  favour  of  the  heiis  of  the  creditor  iamng 
right  to  the  security  by  decree  of  general  or  special  service  as  heir  to  the  creditor. 

*  This  section  was  repealed  by  the  66th  section  of  the  Act  of  1874.     The  effect  of  we 
repeal  was  to  restore  the   conmion  law   rights  of  heritable  creditors,  poindxn^  tiic 


sequestration  (whether -       i    j 

the  trustee  in  respect  of  the  moveables  on  the  ground— Royal  Bank  of  Scotlsna  r. 
Bain,  6  July  1877,  4  R.  986  ;  Dick's  Trustees  v.  Whyte*s  Trustee,  28  January  1879, 6 

R.  686.  .  -  . , 

The  118th  section  of  the  Bankruptcy  Act  of  1866  has,  as  regards  pomdmgs  w  »e 
ground,  been  revived  by  the  Act  42  &  43  Vict.  cap.  40,  which,  however,  is  declared  not 
to  apply  to  securities  constituted  prior  to  the  commencement  of  the  Act  (let  J^*^*"*^ 
1879)  until  1st  December  1882,  nor  will  it  affect  any  action  of  poinding  of  the  groiod 
prooeeding  upon  such  securities  which  shall  have  been  instituted  prior  to  the  Itft- 
mentioned  date,  or  any  decree  of  poinding  obtained  in  such  action  prior  to  that  date. 
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extent  of  seciuing  which  interest  and  axrears,  poinding  of  the  ground,  Bond  and 
or  action  of  maills  and  duties,  is  lawful  even  after  sequestration.  in^tcubitt. 

The  heritable  creditor,  however,  is  preferable  over  the  rents  to  a  ^q^^^^^^ 
personal  creditor  arresting  in  the  tenants'  hands,  even  though  he  has  not  orognd— 
preTioualy  poinded  the  ground,  or  entered  into  possession  by  action  of  duties. 
maUIs  and  duties.^    This  is  on  the  principle  that  the  creditor's  registered 
sasine  completes  his  real  right,  and  is  also  equivalent  to  intimation  to 
the  tenants  of  the  assignation  of  the  maills  and  duties.     And,  when  a 
heritable  and  a  personal  creditor  respectively  raise  adjudications  of  the 
lands  for  payment  of  their  debts,  the  heritable  creditor  will  be  preferred, 
because  of  his  prior  real  right    But  the  heritable  creditor  has  no  prefer- 
ence over  the  moveables  without  adopting  the  requisite  steps  of  diligence ; 
that  is,  poinding  the  ground  whilst  the  proprietor  is  in  possession,  and 
sequestration  against  the  tenants  after  the  creditor  has  entered  to  pos- 
session by  action  of  maills  and  duties  ;^  and,  after  entering  to  possession, 
the  creditor  must  account  for  his  intromissions.     In  one  case  it  was 
held  that  the  creditor  must  account,  without  deduction  of  factor-fee, 
in  a  question  with  postponed  creditors,  on  the  ratio  that  a  heritable 
creditor  in  possession  was  to  be  viewed  as  a  proprietor,  and  entitled,  in 
accounting  with  postponed  creditors,  to  no  allowance  which  would  not  be 
made  to  a  proprietor  levying  his  own  rents.^    But  supposing  the  case  to 
require  the  employment  of  a  factor,  and  a  factor  to  be  actually  employed, 
I  cannot  suppose  that  the  Court  would  enforce  such  a  rule  now,  at 
least  on  the  ratio  here  given.    The  creditor  is  not  levying  the  rents  as 
a  proprietor.     He  is  not  levying  them  for  his  own  behoof,  but  under 
obligation  to  accountb 

The  power  of  removing  a  proprietor  who  is  in  the  natural  possession  Removal  of 
of  the  lands  forming  the  subject  of  security  is  a  matter  of  great  practical  natural 
importance.    In  one  case,  lands  had  been  sold  subject  to  a  reserved  real  J]^^^^°^  ^^ 
burden,  with  a  declaration  that  in  certain  events,  which  happened,  the 
seller  should  be  entitled  to  enter  to  immediate  possession.     In  another 
events  which  also  happened,  it  was  declared  competent  to  the  seller  to 
revert  to  his  own  infeftment  in  the  lands,  and,  in  virtue  thereof,  to  sell  the 
same.  These  clauses  were  all  engrossed  in  the  purchaser's  titles.   In  these 
circumstances,  the  seller  obtained  decree  in  a  declarator  of  removing  in 
the  Court  of  Session  against  the  purchaser.^    There  seems  to  have  been 

1  Webster  v.  DonaldBon,  13  July  1780,  >  Wilson  v.  Fraser,  13  Feb.  1822,  1  Sh. 

M.  2902.  316 ;  affirmed  16  April  1824,  2  Sh.  App. 

^  KildoDsa  v,  Douglas,  Heron,  &  Co.,  162. 
16  Jane  1785,  M.  14,135. 

The  55th  section  of  the  Act  of  1874  farther  enacts  that '  all  heritable  creditors  who 
*  have  been  in  possession  onder  their  secorities,  and  whose  right  to  the  rents  coUected  by 
'  them  has  not  been  challenged  by  action  previoas  to  the  commencement  of  this  Act,  shaU 
'  be  entitled  to  retain  and  apply  aU  rents  coUected  by  them  in  the  same  manner  as  they 
'  might  haye  done  if  the  provisions  of  the  section  hereby  repealed  had  not  been  enacted.' 

*  A  creditor,  although  in  possession  under  a  decree  of  maiUs  and  duties,  may  bring 
an  action  of  poinding  of  the  ground — Henderson  v.  Wallace,  7  January  1875,  2  K.  275. 

b  He  is  now  entitled  to  take  credit  for  expense  of  'maoagementi' — 9upra,  p.  1161, 
note^ 
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no  discuBsion  in  the  question  of  removing,  which,  however,  was  not  an 
ordinary  summary  action  before  the  Sheriff,  but  a  declarator  in  the 
Court  of  Session.    We  have  another  case,  in  which  decree  of  removing 
was  obtained  by  a  heritable  creditor  in  the  Court  of  Session,  where 
there  was  no  proper  tenant  in  the  subjects  of  security, — the  proprietors 
being  marriage  trustees,  who  were  allowing  the  beneficiary  under  their 
trust  to  possess  without  payment  of  rent  in  order  to  defeat  the  heritable 
creditor's  remedy  by  maills  and  duties.^     And  in  a  subsequent  case  it 
was  found  incompetent  for  a  heritable  creditor  to  pursue  a  summary 
removing  against  the  proprietor  in  the  natural  possession  of  the  subjects 
of  the  security,  notwithstanding  that  the  bond  contained  power,  in  the 
event  which  happened, '  to  enter  into  possession  of  the  said  subjects,  and 
*  to  appoint  a  factor,  grant  tacks  or  leases,  output  and  input  possessors, 
'  uplift,  receive,  and  discharge  the  rents  and  profits,'  eta^    The  judgment 
of  the  Court  in  this  case  was  given  on  the  sole  ground  that  a  sunmiaiy 
action  of  removing,  at  the  instance  of  a  heritable  creditor  against  a 
proprietor  feudally  infeft,  was  clearly  incompetent  in  the  Sheriff-Court^ 
The  difficulty  of  removing  a  proprietor  in  possession  of  the  subjects  of 
the  security  may  sometimes  be  a  serious  objection  to  lending  money  on 
lands  in  the  natural  possession  of  the  borrower  h    In  such  cases  the  direct 
funds  readily  available  for  payment  of  interest,  when  lands  are  held  by 
tenants, — ^viz.,  rents, — ^have  no  existenca     Begularity  in  payment  of 
interest  cannot  be  so  fully  relied  on  as  when  there  are  rents  to  meet  it 
And,  supposing  the  sale  not  to  be  advisable,  there  is  no  remedy  short  of 
an  action  of  declarator  of  removing  in  the  Court  of  Session.    It  may  thus 
be  frequently  of  importance,  in  such  cases,  to  stipulate  for  a  collateral 
obligation  or  other  security  for  the  regular  payment  of  the  interest 
Forms  for  such  obligations  will  be  found  in  the  Style  Book.* 

Mat  criditob        Mr.  Duff  says  that  heritable  creditors  in  possession  can  grant  leases ; 

SLlNT^uABn  r  ^^^  1^0  doubt  they  can  do  so  as  long  as  they  continue  in  possession.  Bat, 
if  it  be  meant  that  a  heritable  creditor  can  grant  a  lease  which  will  subsist 
after  his  debt  is  paid  up  and  discharged,  I  see  no  authority  for  the 
doctrine,  unless  it  be  in  the  view  of  the  Court  in  the  Ealdonan  case,  that 
the  heritable  creditors  in  possession  are  to  be  looked  on  as  the  landlords, 
which  I  think  the  Court  would  hold  to  a  very  limited  effect  only.  The 
creditor's  remedy,  when  the  proprietor  is  not  aiding  them,  is  to  selL 

I  have  mentioned  that  the  securities  over  lands  are   preferable 
according  to  the  date  of  the  registration  of  the  sasine  or  bond,  as  the  case 

^  BUir  V.  QaUoway,  21  Deo.  1853,  16  D.  291. 

>  M'Farlane  o.  Campbell,  4  Maroh  1857,  19  D.  623. 

3  Juridical  Styles  (4  Edit.),  i.  598  and  608. 

*  A  nmilar  judgment  on  the  same  ground  was  pronounced  in  the  ease  of  Wylie  *• 
Heritable  Seonritiea  Investment  Association,  22  December  1871,  10  Macph.  253.  In 
this  case  the  debtor  had  undertaken  to  repay  the  loan  by  monthly  instalments,  with 
power  to  the  creditors  in  the  eyent  of  any  instalment  falling  into  arrear  for  two  xnoothi 
*  to  remove  me  or  my  tenants  from  the  occupancy  of  the  said  subjects  and  to  enter  isto 
'  possession  thereof  . . . '  withont  any  warning  or  legal  process  whatever.'  See  i^ 
Soottidi  Property  Investment  Building  Society  v.  Home,  81  May  1881,  8  R.  737. 

b  See  ti|/ra,  p.  1 174,  note  ^. 


Prioritt  of 
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may  be ;  and  the  principle  of  giving  preference  accoiding  to  priorily  in  bond  and 

DISFOSinOI 
IN  8KCURITY. 


point  of  r^istration  has  been  rigidly  earned  out   Thus  when  two  sasines,  ^^*^*'®^®* 


following  on  bonds  and  dispositions  in  security  by  the  same  party  over 
the  same  lands,  were  given  in  to  the  register  by  the  same  agent,  and 
actually  at  the  same  time,  the  sasine  first  entered  in  the  minute-book 
and  register  was  held  preferable  to  that  which  immediately  followed.^  ^ 
IThen,  therefore,  it  is  intended  that  several  securities  to  be  created  over 
the  same  lands  by  separate  bonds  and  dispositions  in  security  shall  be 
Tis^eA.  pari  passu  on  the  lands,  the  only  safe  course  is  to  insert  a  clause 
in  each  bond,  declaring  that  they  are  to  be  so  ranked,  whatever  may  be 
the  order  of  priority  of  their  r^stration.  You  will  find  two  forms  for 
this  provision,  applicable  to  circumstances  slightly  different  in  detail, 
in  the  Style  Book  ;^  and  in  such  cases  you  will  keep  in  mind  that  it 
is  generally  necessary  for  the  agent  of  any  one  of  several  creditors 
to  see  that  the  clause,  which  is  adopted  and  inserted  in  the  bond  and 
disposition  in  security  in  favour  of  his  own  constituent,  is  duly  inserted 
likewise  in  all  the  other  bonds  which  are  to  be  so  ranked. 

When  the  bond  is  granted  to  trustees,  guardians,  or  others,  a  clause 
should  be  inserted,  at  the  close  of  the  personal  obligation,  for  protecting 
the  debtor,  assignees,  and  others,  from  all  concern  with  the  application 
of  the  moneys  paid  to  them.' 

K  the  security  depends  to  any  extent  on  house  property,  provision  Insurance 
has  to  be  made  for  insurance  of  the  houses  against  fire.*  The  policy  of  ^°^'^®''  "*"* 
insurance  ought  to  be  in  the  name  of  the  creditor,  who  of  course  must 
see  that  the  premiimi  for  keeping  up  the  insurance  is  regularly  paid. 
When  the  bond  and  disposition  in  security  over  house  property  contains 
no  power  to  the  creditor  to  insure  against  fire,  a  creditor  in  possession  is 
not  entitled,  in  a  question  of  accounting  with  postponed  creditors,  to 
allowance  of  sums  disbursed  for  fire  insurance.^  h  Jt  may,  however,  be 
clearly  for  the  interest  of  the  postponed  creditor,  as  well  as,  or  even 
more  than,  of  the  preferable  creditor,  to  see  that  the  subjects  are  insured ; 
and  where  bonds  do  not  contain  power  to  insure,  and  the  creditor  is  to 
enter  into  possession,  he  should  endeavour  to  make  a  proper  arrangement 
with  the  postponed  creditor  on  that  point. 

We  have  been  considering  the  case  of  ordinary  securities  granted  for  sbcuritikb  for 
money  instantly  advanced  and  lent.    When  securities  are  given  for  debts  ^^^l^!^^^ 

^  Doaglas  v.  Danlop  k  Co.,  21   Feb.  '  72»m2.  600.  ^  Ibid.  603-5.  ^■^s- 

1835,  13  Sh.  505.  «  PoUock  v.  Marnooh,  12  July  1859, 

s  Juridical  Styles  (4tii  Edition),  i.  601.        21  D.  1210. 

'The  law  on  this  subject  has  been  modified  to  a  limited  extent  by  the  Land 
Roisters  Act  of  1868  (section  6)  and  the  Consolidation  Act  of  1868  (section  142),  which 
provide  that  when  two  or  more  writs,  transmitted  by  post  to  the  keeper  of  the  register, 
are  received  by  him  at  the  same  time,  they  shall  be  deemed  and  taken  to  be  presented 
and  registered  contemporaneously. 

b  The  clause  of  assignation  to  rents  is  now  held  to  include  a  power  to  the  creditor 
and  his  heirs  and  assignees  '  to  insure  all  buildings  against  loss  by  fire ' — Act  of  1 868, 
section  119.  The  expense  of  insurance  will  be  allowed  in  the  accounting — Ibid, 
section  122  ;  Act  of  1869  (section  7). 
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already  subsisting,  the  only  difference  in  form  is  in  the  narratiTe  or 
inductive  clause  of  the  bond,  which  narrates  the  existence  of  the  debt 
as  the  cause  of  granting.    But  it  will  be  kept  in  mind  that  such  securities 
are  liable  to  be  challenged  on  the  Act  1696,  cap.  5,  if  granted  within 
sixty  days  of  the  granter^s  bankruptcy.    That  Act  struck  at  securities 
for  future  debts  likewise,  declaring  null  such  debts  as  should  be  found 
to  be  contracted  after  the  sasine  or  infeftment  following  on  the  right 
But  the  Act  was  held  not  to  strike  at  the  security  for  sums  advanced  after 
the  date  of  the  bond,  but  prior  to  the  date  of  the  sasine.^     In  another 
case,  sums  contracted  to  be  lent,  and  which  were  actually  advanced  from 
time  to  time  between  autumn  1774  and  spring  1775,  were  held  to  be 
secured  by  a  bond  and  sasine  for  the  fuU  sum  completed  in  November 
1774,  but,  it  is  said,  not  delivered  till  after  the  full  advance  was  mada 
The  sasine,  however,  appears  to  have  been  passed  and  recorded : — so 
that  there  could  be  no  question  upon  delivery.' 

And  there  are  various  modes  in  which  securities  for  future  debts  may 
be  validly  created.    Of  these  I  notice — (1.)  the  cash-credit  bond.     The 
nature  of  the  transaction,  or  course  of  transactions,  which  the  bond  is 
intended  to  represent,  was  explained  when  we  were  on  the  subject  of 
personal  bonds;'  and  I  then  noticed  also  the  peculiarities  requiring 
attention  when  such  bonds  were  granted  by  or  to  trading  companies. 
The  debt  in  these  cases  is  future,  and  as  such  would  be  struck  at  by  the 
Act  of  1696.    But  objection  on  that  ground,  in  the  case  of  sums  paid  or 
balances  arising  upon  cash  accounts  or  credits,  or  by  way  of  relief  to 
cautioners  or  others  who  might  become  bound  with  the  proper  debtor 
for  the  payment  of  such  sums  or  balances,  is  removed  by  the  Act  19  & 
20  Vict.  cap.  91,  sect.  7,  renewing  a  former  Act  which  had  been  repealed  ;* 
the  principal  and  interest  which  might  become  due  upon  such  cash 
accounts  or  credits  being  always  limited  to  a  definite  sum,  not  exceeding 
the  amount  of  the  principal  sum  of  the  credit^  and  three  years'  interest 
thereon  at  the  rate  of  five  per  cent.    The  above  Act,  which  was  passed 
in  1856  (overlooking  the  change  in  the  form  of  securities  introduced  by 
the  Heritable  Securities  Act  of  1847),  spoke  of  securities  constituted  by 
deeds  in  the  old  form.     But  by  the  Act  20  &  21  Vict  cap.  19,  sect  8, 
the  provisions  of  the  Securities  Acts  of  1847  and  1854  are  declared  to 
apply  to  the  heritable  securities  authorised  by  the  Act  of  1856.    The 
short  form  introduced  by  the  Act  of  1847  may  therefore  be  adopted  in 
reference  to  cash-credit  bonds ;  and  you  will  find  forms  for  it  in  the 
Style  Book.^^    The  specification  of  the  principal  sum,  with '  three  yeais' 

^  Piokering  v.  Smith,   16   Jan.    17S8,  '  Dunbar's   Creditore  v.  Abercrombyi 

M.  1155;  Stein's  Creditors  v.  Newnham,      30  July  1789,  M.  1156. 
Everett,  &  Co.,  14  Nov.  1789,  M.  1168  ;  '  See  9upra,  p.  267,  et  seq, 

Brough's  Creditors  v.    Selby's   Heirs,   2  *  64  Gea  in.  capi  137. 

March  1791,  M.  1169.  «  Juridical  Styles  (4th  Edition),  L  618, 

and  621. 


*  The  provisions  of  the  Act  of  1868  relative  to  bonds  and  dispositiona  in  secoxity 
are  by  the  134th  section  made  applicable  to  aU  heritable  securities.  See  also  tl>e 
interpretation  clause  of  that  Act,  voce  *  Heritable  SecuritieB.' 
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'  interest  iheieon  at  the  rate  of  five  per  cent.'  was  held  to  satisfy  the 
Statate  as  regards  the  specification  of  the  limit  to  which  the  security 
might  extend.^  The  power  of  redemption  should  be  available  at  any 
time,  and  '  without  premonition.' 

(2.)  A  heritable  security  for  a  future  debt  may  also  be  constituted  in  Absoluts 
the  form  of  an  absolute  disposition  qualified  by  a  back-bond  or  other  ^^^  bIck^ 
writing ;  which  form  is  available  also,  and  is  the  only  form  available,  when  ^^^^• 
the  debt  is  of  uncertain  or  indefinite  amount.  In  such  cases,  the  debtor 
grants  the  creditor  an  absolute  disposition,  whereby,  '  for  certain  good 
causes  and  considerations,'  he  sells  and  dispones  to  the  creditor  the 
lands  in  ordinary  form ;  and  the  deed  contains  all  the  usual  clauses  of  a 
disposition  granted  for  onerous  causes,  including  a  procuratory  or  clause 
of  resignation  if  the  lands  are  held  by  feudal  tenure.  The  creditor 
registers  the  disposition  with  warrant,  or  is  infeft  thereon ;  or  he  expedes 
a  notarial  instrument,  if  such  a  mode  of  procedure  be  competent ;  and  he 
grants  a  back-bond  or  other  writing  acknowledging  that,  though  the  deed 
is  absolute  in  form,  it  is  only  to  be  held  in  security  of  the  advances  to 
be  made  (or  as  the  case  may  be),  and  engaging,  when  the  advances  are 
repaid  (or  as  the  case  may  be),  to  reconvey  the  lands  to  the  debtor  at 
his  expense,  with  warrandice  from  fact  and  deed.  Such  a  back-bond 
is  clearly  within  the  terms  of  the  Statute  1696,  cap.  25 ;  but  the  strong 
words  of  that  Act,  that  a  declaration  or  back-bond  of  trust  is  to  be  '  law- 
fully subscribed  by  the  person  alleged  to  be  the  trustee,'  do  not  imply 
that  a  probative  deed  is  necessary ;  on  the  contrary, '  a  trust  may  be 
'  competently  proved  by  writings  under  the  hand  of  the  party,  importing 
'an  admission  or  acknowledgment  of  a  trust;  as,  for  instance,  by  a 
'  holograph  writing  signed  by  him,  or  by  a  writing  to  which  his  signa- 
'  ture  is  adhibited,  if  its  authenticity  is  not  disputed,  or  shall  be  instructed. 
'  And  not  only  so,  but  the  fact  of  the  existence  of  a  trust  may  also  be 
'  competently  established  by  the  tenor  of  several  writings  taken  together ; 
'  and  this  although  there  may,  in  terms,  be  no  positive  declaration  of 
'  trust,  or  direct  expressions  of  that  import.  But  then,  while  that  lati- 
'  tade  has  been  allowed,  it  has  never  been  so,  except  with  the  restriction 
'  and  limitation  (and  a  most  necessary  one)  that  the  contents  of  the 
'  writing  shall,  although  not  in  direct  words,  amount  to  an  unambi- 
'  guous  acknowledgment  of  the  existence  of  a  trust,  or  shall  be  such 
'  as  not  to  be  capable  of  being  explained  in  any  other  way  than  as 
'  an  admission  that  the  party  holds  in  trust.  They  must  be  perfectly 
*  unequivocal'** 

Securities  by  absolute  disposition,  qualified  by  back-bond,  are  good 
to  the  extent  of  the  value  of  the  subjects,  for  any  debt  to  be  incurred, 
whether  before  or  after  the  registration  of  the  disposition,  or  instrument 

^  Morton  v.  Hantera  k  Co.,  10  Dec.  '  Opinion  of  Lord  Wood  in  Seth  v,  Hain, 

1823,  7  Sb.  172 ;  affirmed  26  Nov.  1830,      ir^fra,  p.  1174. 
4  WiL  &  Sh.  App.  379. 


^  See  Thomaon  v.  Lindsay,  28  October  1873,  1  R.  65. 
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ABMLim  DO-  of  sasine,  or  notarial  instniment^    And  the  secoritr  is  not  limited  to 

FOSmON  WITH 

BACK-BOND.      the  debt  or  sum  specified  in  the  back-bond,  bat  will^cover  all  smns  doe 
by  the  owner  of  the  lands  to  the  granter  of  the  back-bond.^  *   Bat,  if  the 
back-bond  has  the  necessaiy  clause  of  registration,  it  may  be  recorded  in 
the  register  of  sasines  for  publication;  and,  if  so  recorded,  the  right 
under  the  absolute  disposition  will  become  qualified  as  of  the  date  of 
registering  the  back-bond ;  in  which  case  the  security  will  apparently 
stand  good  only  for  such  sums  as  were  advanced  prior  to  the  date  of 
recording  the  back-bond.'    The  same  result  apparently  would  follow  the 
judicial  production  ^f  the  back-bond,  or  judicial  demand  for  a  reconvey- 
ance in  terms  of  it    On  account  of  the  risk  of  limiting  the  security  thus 
attending  the  execution  of  a  formal  back-bond  it  is  not  uncommon  for 
banks,  in  dealing  with  securities  of  this  nature,  to  grant  no  back-bond. 
The  nature  of  the  transaction  with  their  debtor  appears  in  the  directors' 
minute-books,  or  can  be  otherwise  proved  if  necessary ;  and  the  bank 
thus  remains  safe  against  registration.    And,  even  when  back-bonds  are 
granted,  they  often  remain  in  the  creditor's  custody  for  the  same  reason 
When,  however,  the  absolute  disposition  is  of  proper  feudal  subjects, 
and  has  been  registered  or  followed  by  infeftment,  the  creditor,  notwith- 
standing an  unrecorded  back-bond,  is  personally  bound  to  the  superior, 
though  not  actually  entered  as  his  vassal,  to  fulfil  all  the  conditions  of 
the  feu-right  conceived  in  favour  of  the  superior,  who  is  not  concerned 
with  the  latent  back-bond.^ 

These  are  risks  affecting  the  disponee.  On  the  other  hand,  the 
qualification  of  the  conveyance  can  be  established  only  by  the  writ 
or  oath  of  the  holder.^h  xhe  cases  cited  will  show  the  risk  affecting 
the  disponer,  viz.,  that  his  disponee  in  trust  may  claim  to  be  absolute 
proprietor.  On  this  subject  Professor  Bell  remarks,' '  It  will  not  appear 
'  surprising  that  such  a  security  should  not  have  been  adopted  into 
<  conmion  use,  when  it  is  considered  how  unwilling  any  proprietor  must 
'  be  to  grant  an  absolute  conveyance  of  his  estate,  by  which  he  must  cease 
'  to  appear  in  the  world  as  proprietor  of  it,  and,  being  unprotected  by 
'  the  Acts  1469  and  1617,  must  leave  it  in  his  creditor's  power  to  convey 
'  his  estate  away  from  him  for  ever.'  ^    These  considerations,  no  doubt, 

1  Riddd  V.  NibUe's  Creditors,  16  Feb.  <  BeU's  Comm.  L  6S4 ;  Keith  «.  Max- 

1782,   M.   1154;  James  v.  Downie,   15  well,  8  July  1795,  M.  1163. 

Nov.  1836,  15  Sh.  12.  «  Clark  v.  City  of  Glasgow  AssnTUce 

3  Maitland  v.  CockereU,  23  Nov.  1827,  Company,  20  June  1850,  12  D.  1047. 

6  Sh.  109;  RusseU  v.  Breadalbane,  18  '  1696,  cap.  25;  Knox  v.  Martm,  12 
June  1829,  7  Sh.  767 ;  affirmed  4  April  Feb.  1850,  12  D.  719;  Seth  v.  Hain,  14 
1831,  5  WiL  k  Sh.  App.  256 ;  Tiemey  v.  July  1855,  17  D.  1117. 

Court,  16  June  1832,  10  Sh.  664.  <  BeU*s  Comm.  i  672. 

*  If  the  holder  of  the  absolute  disposition  has  expended  money  on  the  subjects,  he 
is  entitled  to  be  reimbursed  to  the  extent  that  the  real  owner  is  lueraUu  by  the 
expenditure— Nelson  v,  Gordon,  etc.,  26  June  1874,  1  R.  1093. 

b  See  Murray  v.  V^Tright,  16  March  1870,  8  Macph.  722. 

^  A  creditor  inf eft  on  an  «x  faaU  absolute  disposition  is  entitled  to  pnrtite  a 
declarator  of  removing  against  the  proprietor  and  to  enter  into  possession  of  the  Unds, 
at  least  if  there  is  no  recorded  back-bond — Bankin  v.  Russell,  19  November  186S, 

7  Macph.  126.  Summaiy  ejection  is  incompetent; — Scottish  Property  Investmenft 
Building  Society  v.  Home,  aupra^  p.  1170. 
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have  operated  to  make  this  form  of  security  rare^  except  in  transactions 
with  bankers. 

Another  case  in  which  the  security  has  to  reach  something  like  a  Sicubitt  whsn 
fdtore  debt  occurs  when  a  loan  is  to  be  made  as  certain  works  progress,  bb  madr 
—the  building  or  finishing  of  a  hoiise,  for  example ;  or  as  debts  forming  ^^J^^JJ^ 
burdens  on  the  lands  are  cleared  off.  In  these  cases,  the  proper  course 
is  to  advance  the  full  sum  on  execution  and  delivery  of  the  bund,  and  to 
deposit  in  bank,  in  the  joint  names  of  borrower  and  lender,  such  portion 
of  the  amount  as  is  not  at  once  to  be  placed  in  the  debtor's  hands.  The 
parties  will  at  the  same  time  enter  into  a  probative  minute,  stating  what 
has  been  done,  and  explaining  on  what  conditions  the  deposited  sum  is 
to  be  uplifted  and  paid  over  to  the  borrower.  In  this  way  the  lender 
gets  his  security  completed  at  once.  The  money,  so  far  as  not  at 
once  advanced  to  the  debtor,  is  made  ready  for  him  on  his  fulfilling  the 
stipulated  conditiona  He  pays  interest  on  the  full  amount  of  the  loan, 
receiving  the  banker's  interest  on  the  deposited  money ;  and  no  risk 
of  question  as  to  future  loan  arises.  A  plan  of  this  nature  was  adopted 
for  the  security  of  the  lender  of  money  over  houses  in  Glasgow  in  the 
course  of  erection,  as  appears  from  a  recent  case.^ 

The  risk  of  proceeding  in  a  different  way  will  be  seen  by  reference 
to  a  case'  referred  to  when  we  were  on  the  subject  of  the  delivery  of 
deeds,  and  to  another  very  similar  case.'  In  both  cases  the  same  party 
acted  as  agent  for  boiTOwer  and  lender,  which  was  in  a  great  measure 
the  cause  of  the  irregularities  and  loss  which  ait)se. 

Bonds  of  relief  and  dispositions  in  security  do  not  appear  to  require  bond  of 
much  remark.  The  form,  however,  given  in  the  Style  Book^  is  defective,  mspourioN  is 
as  containing  an  obligation  on  the  debtor  to  pay  the  amount  of  the  "^^o^^*"- 
debt  to  his  cautioner  or  co-obligant  contingently  only  on  failure  to  pay 
to  the  principal  creditor,  and  not  absolutely.  Having  noticed  that  point 
particularly  on  a  former  occasion,^  I  need  only  here  put  you  on  your 
guard  in  reference  to  it,  as  connected  with  heritable  securities  for  relief 
of  personal  obligations.  The  power  of  redemption  should,  of  course,  be 
available  at  any  time  on  payment  of  the  principal  debt,  and  without 
premonition  to  the  cautioner ;  and  the  power  of  sale  should  be  '  on  default 
'  in  relieving  the  said  B.  (cautioner)  and  his  foresaids,  as  aforesaid,  or  in 
*  making  payment  to  the  cautioner  himself,  so  that  he  may  operate  his 
'  relief  And  there  should  be  right  to  exercise  this  power  on  previous 
intimation  or  requisition  for  relief  as  aforesaid,  or  for  payment  as  afore- 
said, according  to  the  form  and  in  the  manner  prescribed  by  the  Act  of 
1847  in  reference  to  the  sale  of  lands  contained  in  bonds  and  dispositions 
in  security,  on  default  in  payment  of  the  sums  contained  in  such  bonds 
and  dispositions  in  security,  or  as  near  thereto  as  may  be. 

^  City  of  OUsgow  Bank  v.    Sword,  5  '  Idackintosh    v.     Pitcairn,    16    Dec. 

ManOi  1862,  24  D.  703.  1851,  14  D.  187. 

«  Juridical  Styles  (4th  Edition),  i.  654. 

^  Mair  &  Sons  v.  Thomas  Trastees,  20      [See  5tli  Edit.  i.  479.] 
Feb.  1850,  12  D.  748.     See  supra,  p.  104.      ^  '  See  ntpra,  p.  284 
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Bonds  of 

ANNUITY. 

With  powbb 

OF  BALE. 


Bond  bt  bjur 
of  entail  in 

FOSSESaiON. 


Bonds  of  annuity   and  dispositions  in  security,  without  power  of 
sale,  are  deeds  of  so  simple  a  character  as  to  call  for  no  obsenration. 
When  a  power  of  sale  is  stipulated  for,  it  may  be  to  take  effect  on 
failure  in  payment  of  one  or  more  terms'  payments  of  the  annuity ;  and 
there  may  be  an  obligation  to  account  for  the  price  after  deducting  all 
arrears  of  the  annuity,  with  interest  and  penalty,  so  far  as  incurred,  and 
also  such  a  sum  as  shall  be  expended  in  the  purchase  of  a  corresponding; 
annuity  from  Government,  or   from  any   well-established  assurance 
company, — the  sum  payable  to  such  company  never  exceeding  the 
Grovemment  price, — and  the  payment  therefor,  out  of  the  price  of  the 
lands  sold,  operating  a  discharge  of  the  obligation  for  payment  of  the 
annuity  contained  in  the  bond.^     If,  as  is  commonly  the  case,  the 
annuitant  effects  an  assurance  on  the  life  of  the  debtor,  with  a  view  to 
the  recovery  of  the  price  paid  for  the  annuity  as  at  the  time  when  the 
annuity  will  cease  to  be  payable,  it  may  be  advisable  to  make  the 
annuity  payable  for  three  or  six  months  after  the  debtor's  death,  because 
the  sum  assured  will  not  be  payable  until  such  period  has  elapsed. 

The  only  other  security  to  which  I  shall  direct  your  attention  is  that 
by  the  proprietor  of  an  entailed  estate  over  his  interest  in  the  estate, 
conjoined  with  policies  of  assurance  on  his  life ;  or  by  the  heir-apparent 
over  his  prospective  interest,  conjoined  with  assurance  policies.     The 
policies  form  the  source  out  of  which  the  capital  sum  lent  will  be  repaid 
at  the  debtor^s  death.    In  the  case  of  the  heir  in  possession,  the  rents  of 
the  estate,  and  in  that  of  the  heir-apparent  these  rents,  with  some  other 
interim  fund  available  until  the  succession  to  the  estate  opens  to  him, 
will  afford  the  security  for  the  interest  and  premiums  of  assurance 
during  the  lives  of  the  grantors  respectively.^    The  leading  peculiarity  of 
the  bond,  in  both  cases,  arises  from  this,  that  assurance  policies  may  be 
forfeited  and  have  to  be  renewed,  or  extra  premiums  of  assurance  may 
have  to  be  paid  for  foreign  residence,  war  risk,  or  other  causes ;  and  it 
is  uncertain  what  sums  may  become  payable  on  these  accounts.    As  a 
security  for  an  indefinite  amount  cannot  competently  be  created  over 
lands  by  bond  and  disposition  in  security,  the  mode  of  proceeding  is  to 
take  an  obligation  for  payment  of  such  an  annual  sum  as  will  certainly 
cover  the  amount  of  the  extra  payments  required  in  any  of  these  con- 
tingencies, and  to  declare  that  the  creditor  shall  account  therefor  and 
pay  over  to  the  debtor  the  surplus,  if  any,  remaining  in  his  hands  after 
satisfying  the  extra  payments. 

The  deed  will  also  contain  the  proper  clause  qualifying  the  con- 
veyance of  the  interest  in  the  entailed  estate,  so  as  not  to  infer  a 
contravention  of  the  entail  and  forfeiture  of  the  debtor's  right  A  fonn 
containing  these  clauses  will  be  found  in  the  Style  Book.'    I  apprehend 


^  Snch  an  airangement  was  made,  and 
the  power  of  sale  was  aUowed  effect,  in 
Dunlop  o.  Marshall,  19  Jan.  1821,  F.  G.  ; 
and  Hame  666.  See  also  Hamilton  v. 
Roger,  22  May  1823,  2  Sh.  324. 


'  A  form  for  this  deed  will  be  f oimd  in 
the  Style  Book  (4th  Edition),  L  643,  with 
corresponding  pairi  passu  preference  cLuues 
if  required,  650.     5th  Edit  L  469. 

3  Style  Book,  i  643. 
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however,  that  in  case  of  the  debtor's  death  before  payment  of  the  debt, 
the  creditor  is  bound,  according  to  that  form,  to  take  payment  as  soon  as 
the  sum  in  the  policy  of  assurance  becomes  payable,  even  though  that 
ihould  be  between  the  two  terms  of  Whitsunday  and  Martinmas ;  and 
I  think  the  bond  should  be  so  framed  as  to  entitle  the  creditor  to 
decline  payment  until  one  of  these  terms  arrives,  or  at  least  to  have 
the  amount  of  the  interest  at  the  current  rate  made  up  to  him  until 
the  term  arrives. 

When  the  security  is  by  an  heir-apparent,  the  form  of  the  deed  will  Post-obit 
be  very  much  the  same  as  when  by  an  heir  in  possession.  Provision  ^^' 
will  of  course  have  to  be  made  for  security  of  the  interest  and  premiums, 
from  some  source  other  than  the  rents  of  the  entailed  estate,  until  the 
heir's  right  to  these  rents  becomes  actually  available.  And,  moreover, 
as  the  heir  in  possession  may  during  his  possession  burden  the  estate, 
or  particular  portions  of  it,  with  debts  for  improvements  or  otherwise, 
or  with  provisions  to  his  wife,  it  would  not  in  general  be  safe  to  take 
the  security  for  the  loan  to  the  heir  apparent,  though  but  of  a  moderate 
amount,  over  a  portion  only  of  the  estata  It  ought  to  be  a  catholic 
security ;  but  it  may  be  provided  that  the  creditor,  on  obtaining  inde- 
feasibly  a  first  security  over  a  portion  of  the  estate  of  a  certain  specified 
yearly  value,  shall  be  bound  to  release  the  remainder. 

Before  proceeding  to  the  subject  of  the  transmission  of  heritable  rbsebvid 
securities^  I  may  again  notice  that  it  may  be  of  importance — ^in  cases  ^^^  ^^  ^^' 
where  securities  extend  over  ground  likely  to  be  feued,  or  disponed 
ander  the  burden  of  ground-annuals,  or  leased  for  building  purposes — 
to  reserve  power  to  the  debtor  to  grant  feus,  ground-annual  rights,  or 
leases,  at  a  minimum  rate  of  feu-duty,  ground-annual,  or  rent,  free  of 
the  security  constituted  by  the  bond ;  such  security  afiPecting  only  the 
feu-duty,  or  ground-annual,  or  rent,  and  casualties.  Such  a  reservation 
in  the  bond  will  save  the  necessity  of  afterwards  obtaining  a  deed  of 
restriction,  from  the  creditor,  of  his  security  as  affecting  the  lands  feued, 
leased,  etc.  And,  as  the  transactions  contemplated  will  improve  the 
security,  the  lender  has  no  interest  to  object  to  the  reservation.  Such 
reservation  is  specially  important  in  the  case  of  securities  for  irredeem- 
able annuities.  In  the  case  of  redeemable  rights,  the  debtor  can  pay 
up  the  debt,  and  make  a  new  arrangement  with  the  new  creditor.  But 
with  one  whose  right  is  irredeemable  there  is  no  such  remedy.^ 

Bonds  and  dispositions  in  security  in  the  old  form,  whether  affect-  old  form 
ing  feudal  or  burgage  subjects,  were  framed,  in  so  far  as  regarded  the  dupobition^in 
conveyances  of  lands  contained  in  them,  according  to  the  same  rules  as  security. 
absolute  dispositions.    It  was  equally  necessary  in  regard  to  them,  as 
in  the  case  of  absolute  dispositions,  to  use  the  word  '  dispone ;'  and  the 
deeds  contained  the  executive  clauses  of  obligation  to  infeft,  procuratory . 
of  resignation,  and,  as  to  feudal  subjects,  precept  of  sasina    And  in  order 

'  A  fonn  which  can  be  adapted  to  the  case  in  hand  wiU  be  fonnd  in  the  Style 
Book  (4th  Edition),  toL  L  p.  741,  et  9eq.    [6th  Edit  i  553.] 
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to  complete  the  security  they  were  intended  to  constitate,  sasine  had  to 
be  expede  on  them  with  the  same  formalities  as  in  the  case  of  absolute 
and  irredeemable  rights. 
A  me  HOLDiNo.        Farther,  if  the  obligation  to  infeft  contained  in  the  bond  and  disposi- 
tion in  security  was  a  me  only,  and  not  de  me  or  alternatively  a  me  vel  de 
me,  the  security  was  not  feudally  complete  until  the  bond  and  disposition 
in  security  and  sasine  thereon  were  duly  confirmed  by  the  debtors 
superior ;  and  where  successive  bonds  and  dispositions  in  secnri^  were 
granted  over  the  same  subjects,  with  obligations  to  infeft  a  ms  only,  the 
creditor  whose  right  was  first  confirmed  by  the  superior  became  the 
preferable  claimant  on  the  lands,  though  he  might  ha^  been  last  infeft^ 
The  creditor  whose  title  was  defective,  for  want  of  ^confirmation,  Mas 
excluded  by  the  trustee  in  a  sequestration  who  first  completed  a  feudal 
title,'  and  by  a  posterior  creditor  holding  a  bond  and  disposition  in 
security,  with  amevel  dem^  holding,  completed  by  infeftment.* 

And  when  the  debtor^s  own  title  consisted  of  a  disposition  with  a 
me  holding  only,  and  sasine  thereon  unconfirmed,  an  a  m^  infeftment 
granted  by  him  to  a  creditor  (though  such  latter  infeftment  should  itself 
be  separately  confirmed  by  the  debtor's  superior)  would  nevertheless 
remain  inept  so  long  as  the  debtor's  own  sasine  remained  unconfirmed 
But,  supposing  that  the  debtor^s  own  sasine  should  thereafter  be  con- 
firmed, the  confirmation  thereof  would  immediately  ox>erate  to  make  good 
the  superior's  prior  confirmation  of  the  a  me  infeftment  which  the  debtor 
had  granted  to  his  creditor.  The  following  is  an  actual  case  on  tiiis 
point  A.,  the  proprietor  of  the  lands,  was  infeft  a  me  without  confirma- 
tion. He  granted  successive  bonds  and  dispositions  in  security,  first  to 
R,  and  thereafter  to  C,  with  a  me  holdings  only ;  and  B.  and  G.  were 
severally  infeft.  B.  obtained  confirmation  of  his  own  infeftment^  and 
nothing  more,  leaving  A.'s  infeftment  still  unconfirmed.  C.  afterwards 
obtained  confirmation  not  only  of  his  own  infeftment,  but  also  of  A's 
infeftment,  and  he  then  claimed  as  the  first  who  had  obtained  a  complete 
title.  But  the  confirmation  of  A's  infeftment,  though  obtained  by  C, 
was  a  good  confirmation  of  that  infeftment ;  and  it  was  found  to  operate 
by  accretion  so  as  to  be  available  to  B.,  in  the  same  manner  as  if  B. 
himself  had  obtained  the  confirmation  of  A's  infeftment  and  his  own 
infeftment  at  the  same  time.  The  completion  of  A^'s  title,  though 
accomplished  by  C,  was  thus  made  available  to  B.  who  was  thereby 
made  the  holder  of  a  real  right  which  was  prior  in  date,  and  therefore 
preferable,  to  the  real  right  of  C.^ 

Although  we  have  now  a  statutory  form  for  the  bond  and  disposition 
in  security,  the  use  of  which  obviates  the  risk  of  error  in  finaming  new 

1  Straihen  v.  Lang,  2  Feb.  1826,  4  Sk  '  Rowand  v.  CampbeUs,  30  Jane  1824, 

418 ;  affirmed  28  May  1827,  2   WU.   k      3  SK  197. 

Sh.  App.  563.  *  Henderson  v,  GampbeU,  5  July  1821, 

1  Sh.  104.     The  principle  of  ihia  decision 

s  Peebles   v.   Watson,  9  Dec.   1825,  4      ia  stoted  in  Stair,  ii.  3.  28  ;  and  Erskine, 
Sh.  290.  ii.  7.  15. 
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secTuities,  we  have  still  to  see  that  securities  in  the  old  fonn  have  been 
confirmed  by  the  superior  when  confirmation  is  required ;  and  we  have 
also  to  see  that  the  titles  of  the  debtor  are  duly  confirmed  when  he  is 
infeft  a  me  only.  This  is  a  matter  in  which  agents  most  properly  are 
personally  as  well  as  professionally  interested.  In  two  reported  cases, 
the  agent  who  failed  to  complete  the  securities  was  foimd  personally 
liable  to  make  good  the  consequences  to  his  client.^ 

I  may  notice  with  reference  to  the  case  of  Henderson,  in  order  the 
better  to  illustrate  the  system  of  titles,  that  there  was  a  way  in  which 
C.  could  have  proceeded  so  as  to  obtain  a  preference  over  B.,  notwith- 
standing the  confirmation  of  B.'s  infeftment  A.,  the  debtor,  had  a 
procuratory  of  resignation  in  the  disposition  in  his  favour ;  and  we  have 
seen  that  executive  clauses,  with  a  view  to  an  absolute  infeftment,  may 
be  made  use  of  for  an  infeftment  in  security.  C.  had  an  assignation  to 
writs  in  his  bond ;  and  he  might  have  gone  to  the  superior,  and,  in  place 
of  asking  for  a  charter  of  confirmation  of  his  own  and  of  A.'s  infeftments, 
he  might  have  obtained  a  charter  of  resignation  proceeding  on  the 
procuratoiy  in  favour  of  A.,  and  the  assignation  to  writs  contained  in 
his  bond  to  C.  Infeftment  on  this  charter  would  have  carried  the  full 
fee  <if  the  lands  to  C.  in  security  of  his  debt,  unaffected  by  the  infeft- 
ment in  favour  of  A.,  which  was  unavailing  until  confirmed,  and  unaffected 
by  the  infeftment  in  favour  of  B.,  which,  though  confirmed,  was  of  no 
avail  without  the  confirmation  of  A.'s  infeftment.  And,  moreover,  the 
superior,  by  granting  the  charter  of  resignation  to  C,  would  have  precluded 
himself  from  granting  any  confirmation  either  to  A.  or  B.  which  could 
have  interfered  with  the  completed  right  which  he  had  granted  to  C. 
It  is  comforting  to  see  that  questions  such  as  those  we  are  now  consider- 
ing have  not  been  before  the  Court  for  a  considerable  time.* 

As  regards  searches  for  incumbrances  affecting  the  lands  to  be  Sbabcios. 
burdened,  the  same  care  is  necessary  in  connection  with  bonds  and 
dispositions  in  security  as  in  the  case  of  absolute  dispositions,  and  the 
same  records  have  to  be  searched.'  An  agent  who  omits  to  obtain  the 
requisite  searches  is  personally  Uable  to  his  constituent  for  loss  arising 
through  a  preferable  security,  which  a  search  would  have  disclosed.' 

'  See  Stmthen'  cue ;  and  Rowand  v.  '  See  tupra,  p.  *!12  et  seq, 
Stevenson,    6    July   1827,  6    Sh.    903; 

affirmed  14  July  1830,  4  Wil.  &  Sh.  App.  '  Graham  v.  Hunter's  Trustees,  4  March 

177.  1831,  9  Sh.  643. 


*  Since  the  commencement  of  the  Act  of  1874  (Ist  October  1874),  this  point  has 
been  of  no  importance,  as  infeftment  now  implies  entry  with  the  superior  by  confirma- 
tion—Act of  1874,  section  4,  sub-section  2. 
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CHAPTER  11. 


Transmission 
of  8b0uritibs. 


Bt  assigna- 
tion. 


Drbt 
afpkoting 

BSTATB  PAID 
FROM  HRIR 

OF  kntail's 
own  funds. 


I  NOW  proceed  to  the  deeds  of  transmission  of  bonds  and  dispositions 
in  security,  and  similar  writings.  Before  the  passing  of  the  Convey- 
ancing Acts  of  1845,  such  deeds  were  constructed  strictly  on  the  rules 
applicable  to  the  conveyances  of  feudal  or  burgage  subjects.  The  debts 
were  assigned,  or  the  new  creditor  was  constituted  cessioner  and  assignee 
thereto;  and  the  lands  were  disponed  in  security,  with  obligation  to 
infeft,  and  other  executive  clausea  Infeftment  was  necessaiy  to 
complete  the  assignee's  title,  and  confirmation  from  the  superior  in 
feudal  subjects  if  the  holding  was  a  me  only.  The  titles  of  heirs  and 
general  disponees  also  had  to  be  completed  by  charter  or  precept  of 
dare  constat  and  sasine ;  or  by  adjudication  in  implement  and  charter 
and  sasine ;  or  sasine,  or  resignation  and  sasine  without  charter,  in  the 
case  of  burgage  subjects, — just  as  if  the  lands  had  been  held  by  absolute 
and  irredeemable  titla^  I  do  not  think  it  necessary  to  examine  these 
writings  here. 

The  Act  of  1845  supplied  forms  of  transfer  to  new  creditors,  heirs, 
general  disponees,  and  adjudgers,  in  all  cases  where  the  cedent  or  pre- 
decessor was  himself  infeft;  and,  the  Act  of  1847  having  declared 
registration  of  bonds  and  dispositions  in  security  (framed  in  the  terms 
thereby  authorised)  to  be  equivalent  to  infeftment,  the  forms  of  the  Act 
of  1845  are  applicable  to  all  securities  in  the  new  form  which  were 
completed  by  registration  during  the  lifetime  of  the  grantee. 

The  Act  of  1845  supplies  the  form  of  an  Assignation  of  an  entire 
security  to  a  new  creditor.  That  form  contains  an  acknowledgment  of 
the  receipt  of  the  consideration  money  for  which  the  assignation  is 
granted ;  but  the  form  does  not  say  from  whom,  nor  does  it  give  any 
destination  to  heirs  or  others  in  the  dispositive  clause.^  When  the 
money  is  advanced  out  of  any  particular  fund,  it  may  be  of  importance 
to  specify  it ;  and  certainly,  if  an  heir  of  entail  is  paying  a  debt  affect- 
ing the  entailed  estate  upon  assignation,  the  deed  in  his  favour  should 
express  that  the  amount  is  advanced  from  his  own  private  funds,  and 
should  contain  a  destination  to  him  and  his  heirs  and  assignees  whom* 
soever,  or  other  destination,  to  exclude  the  heirs  of  entail  as  such.  The 
appropriate  destination  will  also  be  inserted  when  the  debt  is  to  be 
vested  in  trustees,  judicial  factors,  or  others  holding  offices  or  the  like. 

1  Examples  of  the  deeds  in  use,  as  applicable  to  different  circumstances,  will  be  fonnd 
in  the  Style  Book  (4th  Edition),  i.  679  el  seq.    [5th  Edit.  L  490  e<  seq.l 


^  The  Act  of  1845  was  repealed  by  the  Act  of  1868,  and  the  sabsisting  proTisioitt 
88  to  transmission  of  heritable  secorities  are  contained  in  section  124  and  following 
sections  of  that  Act.  Assignations  of  bonds  constituted  by  infeftment  wiU  now  be 
in  the  form  of  Schedule  (G.  G.)  annexed  to  the  Act  of  1S68.  The  fonn  contains  the 
consideration  money  and  the  name  of  the  person  from  whom  it  is  received,  and  the 
assignation  bears  to  be  in  favour  of  <0.  B.  and  his  executors  {or  heirs  excluding 
executors)  and  assignees  whomsoever/ 
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Though  part  only  of  a  debt  is  assigned,  the  whole  lands  have  to  be  Pabral 
disponed  in  security ;  and  it  is  usual  in  such  cases,  though  perhaps  not  ^®"®*^"^^- 
always  necessary,  to  introduce  in  the  assignation  a  clause  of  pari  passu 
preference  between  the-  cedent  and  the  assignee,  or  between  two  or 
more  assignees.^  In  these  cases  also,  and  some  others,  provision  ought 
to  be  made  as  to  the  custody  and  exhibition  of  the  writs  of  the  security, 
r^arding  which  the  statutoiy  form  of  deed  says  nothing. 

Sometimes  the  bond  and  disposition  in  security  for  a  cash-credit  has  Assignation 
to  be  assigned,  not  as  a  security  to  be  operated  on  as  it  was  while  held  orbdit  bond. 
by  the  original  creditor,  but  to  stand  as  a  permanent  loan  of  the  amount 
of  the  balance  due  at  the  time  of  the  transfer.  In  such  cases  the 
balance  should  be  ascertained  in  manner  pointed  out  in  the  bond,  and 
should  be  acknowledged  by  the  debtor  to  be  correct  This  will  be  best 
done  by  a  certificate  indorsed  on  the  assignation,  and  duly  authenticated. 
It  is  probable  also  that  premonition  of  payment  will  be  stipulated  for 
by  the  new  creditor ;  and,  if  so,  there  should  be  a  separate  agreement  on 
that  point  registered  in  the  General  or  Particular  or  Buigh  Begister  of 
Sasines,  as  the  case  may  require;  or  the  new  arrangements  may  be 
expressed  in  a  bond  of  corroboration  and  disposition  in  security. 

In  some  cases  assignations  must  be  regarded  as  deeds  granted  on  the  Stavp-dutt 
sale  of  the  obligation  or  right  assigned, — for  instance,  the  assignation  of  ofb^^of'^^ 
a  bond  of  irredeemable  annuity,  or  of  a  bond  of  annual-rent,  over  an  ajwuitt. 
entailed  estate,  granted  for  a  capital  sum  paid  down.    In  these  cases  the 
ad  valorem  conveyance  stamp-duty  appears  to  attach.     The  assignation 
of  a  redeemable  bond  of  annuity  is  liable  only  in  the  stamp-duty 
chargeable  on  the  assignation  of  a  bond  for  the  amount  of  the  redemp- 
tion-money.' 

In  reference  to  the  assignation  of  a  bond  and  disposition  in  security  assignation 
over  lands  which  have  been  sold,  when  it  is  to  be  granted  by  the  collateral 
creditor  in  favour  of  the  purchaser  as  a  collateral  security  of  his  purchase,  ^^^^^ 
1  refer  you  to  the  case  of  Bussell,'  in  the  special  circumstances  of 
which  it  was  found,  that  the  warrandice  to  be  granted  should  be  of  the 
import  of  that  appropriate  to  the  warrandice  of  a  discharge  on  payment ; 
viz.,  that  the  money  had  been  actually  advanced  at  the  date  of  the 
bond,  and  had  not  been  repaid  to  the  cedent  who  was  the  original 
grantee  of  the  bond. 

The  heirs  of  parties  infefjb  in  lands  in  security  of  debts,  or  whose  Writ  ov 
bonds  have  been  duly  registered,  can  complete  their  titles  by  writusifTTo 
of  acknowledgment  from  the  person  of  whom  the  security  is  held,  g^"^**^ 
according  to  a  simple  form  provided  in  the  Act  of  1 846.    When  the  party 
deceased  was  infeft  on  an  original  bond  and  disposition  in  security  with 
de  me  holding,  or  with  a  me  vd  de  me  holding  imconfirmed,  it  is  clear 
that  the  security  is  held  of  the  debtor,  and  he  is  the  proper  person  to 

^  A  form  for  this  will  be  found  in  the  ^  Scottish  Union  Inannince    Company 

Style  Book  (4th  Edition),  i.  678.     [6th      v.  Bontine,  30  Jane  1838,  16  Sh.  1241. 
Edition,  493.]  »  Rnasell  v.  Mndie,  28  Xov.  1867,  20  D. 

126. 
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Trastsmission.  grant  the  writ.     When,  again,  the  bond  and  disposition  in  security  and 
HbieI  saaine  thereon   have   been  confirmed  by  the  debtor's  superior,  such 

superior  should  grant  the  writ  In  cases  where  the  creditor  was  infeft, 
not  on  the  original  bond,  or  on  a  deed  which  has  been  confirmed  by  the 
debtor's  superior,  but  on  a  disposition  and  assignation  from  the  original 
creditor,  with  an  obligation  to  infef  t  amevelde  me,  not  confirmed  by  the 
debtor,  the  debtor  is  not,  strictly  speaking,  the  superior  of  whom  the 
security  is  held  ;  and  it  may  be  doubted  whether,  in  that  case,  a  title  can 
be  made  up  by  writ  of  acknowledgment  from  the  debtor.  Those  who 
think  there  is  ground  for  such  doubt  can  make  up  the  heir's  title  either 
in  the  old  form,  by  charter  of  confirmation  and  precept  of  dare  constat, 
which  can  be  registered  in  terms  of  the  Titles  Act  of  1858 ;  or  by  simple 
writ  of  dare  constat,  in  virtue  of  that  Act,  sect.  11;  or  by  general  service 
and  notarial  instrument,  in  terms  of  the  Act  of  1845.  The  service  or 
precept  or  writ  of  dare  constat  will  be  in  the  proper  character,  according 
to  the  destination  contained  in  the  titles  of  the  deceased  ;  and  for  the 
notarial  instrument  forms  will  be  found  in  the  Style  Book.^^ 

^  Juridical  Styles  (4th  Edition),  vol.  L  p.  704. 

CovPLsnoN  OP  *  I.  Id  the  event  of  a  creditor,  in f eft  in  a  heritable  security,  dying  intestate,  his 
TITLB  WHBRB  exeoutor-dative  or  heir-at-law,  as  the  case  may  be,  wiU  now  complete  his  title  as  follows : — 
CB^OBDiKS  (I.)  The  executar-cUuive,  if  there  is  no  exclusion  of  executors,  wiU  complete  his  title 
THBSBCURITT.  ^^  cxpediug  and  recording  a  notarial  instrument  in  the  form  of  Schedule  (J.  J.) 
'  annexed  to  the  Act  of  1868.     If  the  executors  (being  more  than  one)  are  not  entitled 

I.  Crbditob  to  the  deceased^s  moveable  estate  wholly  for  their  own  beneficial  interest,  they  may 
IBTB8TATB.  take  the  instrument  in  favour  of  themselves  and  the  survivors  or  survivor  of  them. 

The  executors  must  in  aU  cases  be  confirmed  before  expeding  the  instrument»'whicli 
must  bear  that  they  are  so— Act  of  1868,  section  126,  and  relative  Schedule. 

(2.)  Tke  heir-cU-law,  if  executors  are  excluded,  or  if  the  creditor  died  before  the 
commencement  of  the  Act  of  1868,  may  complete  his  title  either  by  writ  of  scknow. 
ledgment  in  his  favour  granted  by  *  the  debtor  in  the  said  security  infef t  in  the  Isodi 
comprehended  therein'  in  the  form  of  Schedule  (I.  I.)  annexed  to  the  Act  of  1868,— 
(sect.  125  of  the  Act  of  1868  as  amended  by  sect.  63  of  the  Act  of  1874) ;  or  by  obtain, 
ing  a  general  or  special  service  in  the  proper  character,  and  thereafter  expeding  aod 
reconiing  a  notarial  instrument  in  the  form  of  Schedule  (J.  J.) — Section  128  of  the 
Act  of  1868. 

II.  Cbbditob  II.  If  the  creditor  infeft  in  the  security  did  not  die  intestate,  and  if  there  is  do 
TKSTATB  AND  exdttsion  of  executors,  his  executors-nominate  (being  duly  confirmed),  or  the  dispo- 
BXBOUTOBS  not  Q^es  or  legatees  of  his  moveable  estate  generally,  or  of  the  security  (as  the  case  may 
BXOLUDBD.          Y}e),  wiU  complete  a  title  to  the  security  either  « by  a  writ  of  acknowledgment  to  be 

*  granted  in  their  favour  by  the  debtor  in  the  said  security  infeft  in  the  lands  com- 

*  preheoded  therein'  in  the  form  of  Schedule  (I.  I.)  annexed  to  the  Act  of  1868,  or  by 
expeding  and  recording  a  notarial  instrument  in  the  form  of  Schedule  (K.  K.).  If  the 
executors,  or  the  disponees  (being  more  than  one),  are  appointeii  to  hold  the  decested's 
moveable  estate  for  the  purposes  specified  by  him,  and  not  wholly  for  their  own 
beneficial  interest,  they  may  take  the  writ  of  acknowledgment  or  the  notarial  instn- 
ment  in  favour  of  themselves  and  the  survivors  or  survivor  of  them,  uoless  such  dettins- 
tion  is  expressly  excluded  by  the  terms  of  the  deed  or  writing — Act  of  186S,  ssctiou 
125  and  127  as  amended  by  sections  63  and  64  of  the  Act  of  1874. 

III.  Cbbditob  IIL  If  the  creditor  infeft  in  the  security  died  before  the  commencement  of  the  Act 
TB8TATB  DTINO  of  1868  leaving  a  martii  caiud  conveyance  of  the  security  or  of  his  heritable  estate 
l^^B^WHUi  8*°®"^y»  ®'  ^^•ro  »ny  creditor  has  died  since  that  date  in  right  of  a  security  from 
BXECUTOBS  which  executors  have  been  excluded,  and  leaving  a  mortis  cauad  conveyance  or  tests- 
BXCLUDBD.  mentary  deed  or  writing  within  the  meaning  of  the  20th  section  of  the  Act  of  186S, 

the  grantee  or  legatee  under  such  conveyance  or  testamentary  deed  or  writing  msy 
complete  a  title  to  the  security  by  expeding  and  recording  a  notarial  instrument  in 
the  form  of  Schedule  (K.  K.)— Sect.  127  of  the  Act  of  1868  as  amended  by  sect  64  of 
the  Act  of  1874. 
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The  general  disponee  of  a  creditor  duly  infeft  or  registered  may  also  Transmission. 
make  up  his  title  by  notarial  instrument.    This  was  clearly  provided  by  gbnerIl 
the  Act  of  1845,  in  the  case  where  the  creditor  was  deceased.*  disponbe. 

It  may  happen  that  the  bond  and  security  was  held  by  two  or  more  when 
parties  jointly  and  pro  indiviso,  and  that  the  heir  or  general  disponee  ^^SS^^^ 
of  one  of  these  parties  is  making  up  his  title  to  the  share  of  the  debt 
which  VTBs  held  by  his  author.  In  such  case  the  writ  will  show  that 
the  heir  or  disponee  has  right  only  to  a  share  of  the  debt,  but  it  will 
contain  the  whole  lands, — not  merely  ^pro  indiviso  or  other  share  thereof. 
The  security  for  each  share  or  portion  of  the  debt  extends  over  the  whole 
lands  ;  and  the  creditor  on  receiving  payment  of  his  share  of  the  debt 
must  be  placed  in  titulo  to  release  or  convey  the  whole  lands. 

It  v?as  questioned  whether  the  Act  of  1845  extended  to  the  case  of  General 
a  general  disponee  under  a  deed  inter  vivos,  I  rather  think  that  the  f^^^^ 
Act  did  apply  to  all  bond  fide  general  disponees.  But  the  case  of  general 
disponees  by  deed  inter  vivos  is  now  provided  for  by  the  Titles  Acts  of 
1858,  sect  12,  and  1860,  sect.  8,  which  place  all  general  disponees  on 
the  same  footing  as  regards  the  power  to  make  up  titles  by  notarial 
instrument.^ 

Adjudgers,  as  I  have  mentioned,  formerly  had  to  expede  charter  adjudication. 
and  sasine  of  feudal  subjects,  and  sasine  or  registration  and  sasine  of 
burgage  subjects.     Now,  by  the  Act  of  1845,  sect.  3,  the  registration  of 
the  abbreviate  of  their  adjudication  in  the  General  or  Particular  or 
Burgh  Begister  of  Sasines  completes  their  title.^ 

The  only  other  case  requiring  notice  is  that  of  assignations  of  secu-  assignations 

IN  DEEDS  FOB 

rities  contained  in  deeds  'granted  for  further  purposes  and  objects,  or  further 
*  conveying  other  properties, — such  as  marriage-contracts,  deeds  of  trust  p^^p^^**- 

^  The  grantee  under  a  general  disposition  within  the  sense  and  meaning  of  the  19th 
section  of  the  Act  of  1868  may  complete  a  title  to  the  security  by  notarial  instrument 
in  the  form  of  Schedule  (K.  K.)  or  of  Schedule  (L.)  annexed  to  the  Act  of  1868  ;  or  in 
the  form  of  Schedule  (N.)  annexed  to  the  Act  of  1874 — Act  of  1868,  sections  125  and 
127  amended  as  above  ;  and  Act  of  1874,  section  53. 

h  The  general  disponee  under  a  deed  inter  vivos  granted  by  a  creditor  infeft  in  a 
secnrity,  or  a  person  acquiring  right  from  the  general  disponee,  may  now  complete  his 
title  to  the  security  by  notarial  instrument  either  under  Schedule  (L.)  of  the  Act  of 
1868  or  under  Schedule  (N.)  of  the  Act  of  1874— Section  53  of  the  Act  of  1874. 

^  When  decree  of  adjudication  for  debt  or  in  implement,  or  of  constitution  and 
adjudication  whether  for  debt  or  in  implement,  or  of  declarator  and  adjudication,  has 
been  obtained,  the  adjudger  may,  where  the  subjects  contained  in  the  decree  are 
heritable  securities,  complete  his  title  to  the  securities  by  recording  an  extract  of  the 
decree  or  an  abbreviate  of  the  adjudication  in  the  Register  of  Sasines.  Such  recording 
win  place  him  in  the  same  position  as  if  an  assignation  of  the  securities  bad  been 
granted  in  his  favour  by  the  ancestor  or  person  or  creditor  in  trust  or  otherwise,  and 
whether  in  life  or  deceased,  whose  estate  is  adjudged,  and  had  been  duly  recorded  at 
the  date  of  so  recording  the  abbreviate  or  extract  decree — Act  of  1868,  section  129,  as 
amended  by  the  65th  section  of  the  Act  of  1874. 

The  above  provision  seems  te  contemplate  merely  the  case  where  the  person,  whose 
estete  is  adjudged,  was  infeft  in  the  securities.  If  he  possessed  them  on  a  personal 
title,  it  would  be  against  principle  te  record  the  extract  decree  or  abbreviate  by  itself. 
In  such  a  case  the  decree  should  be  teken  te  be  an  assignation  of  an  unrecorded  con- 
veyance, and  the  title  should  be  completed  by  notarial  instrument  accordingly — See 
Mr.  Mowbray's  observations  on  this  subject,  p.  63  of  his  Analysis  of  the  Conveyancing 
Act  of  1874. 
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Effect  OF 

RIOIBTSRBD 
ASBIONATION. 


Creditor 
not  infeft. 


TRAV8MI88IOH.  '  OF  Settlement/ — ^in  which  cases,  by  sect  1  of  the  Act  of  1845,  it  is  uot 

necessary  to  record  the  whole  of  the  deed ;  but  it  is  sufBcient  to  ezpede 
and  put  on  record  a  notarial  instrument,  setting  forth  generally  the 
nature  of  the  deed  of  conveyance,  and  containing  at  length  the  part  of 
the  deed  which  relates  to  and  conveys  the  security  in  question.^ 

The  assignations  in  the  new  form,  or  other  writs  authorised  by  the 
Act  of  1845,  must  be  registered  in  the  proper  raster  of  sasines ;  and, 
on  being  so  registered,  the  Act  (sect  1)  declares  the  security  transferred 
to  the  assignee  as  effectually  as  if  it  had  been  disponed  and  assigned , 
and  the  disposition  and  assignation  or  conveyance  had  been  followed  by 
sasine  duly  recorded,  according  to  the  former  law  and  practice ;  and  the 
disponee  or  assignee  is  thereupon  to  be  held  fully  entered,  as  if  he  had 
obtained  a  renewal  of  the  investiture  in  his  favour,  according  to  the  law 
and  practice  in  use  before  the  passing  of  the  Acth 

Supposing  the  creditor  not  to  have  been  infeft,  the  old  forms  may  be 
resorted  to.  The  heir  will  expede  decree  of  general  service,  and  he  can 
pass  infeftment  on  the  bond,  or  disposition  and  assignation,  in  favour  of 
his  predecessor,  and  on  the  service ;  the  disponee  can  pass  infeftment  on 
the  deed  in  favour  of  his  author,  and  his  author's  disposition ;  or  the 
forms  introduced  by  the  Titles  Act  of  1858,  sect  14,  and  1860,  sect  10, 
can  be  made  use  of,  care  being  taken  in  such  case,  if  the  bond  or  assig- 
nation in  favour  of  the  ancestor  or  cedent  is  to  be  roistered,  to  write 
a  warrant  of  registration  upon  it  Supposing  that  a  disposition  and 
assignation  in  the  new  form  has  been  granted  and  delivered,  but  not 
recorded  during  the  lifetime  of  the  grantee,  it  cannot  be  recorded  after- 
wards to  the  effect  of  making  his  title  complete.^  If  it  relates  to  a 
security  over  ordinaiy  feudal  subjects,  the  heir  or  disponee  can  make 
use  of  it  along  with  his  decree  of  service  or  disposition,  as  connecting 
links,  and  obtain  himself  infeft,  as  in  the  case  of  a  bond  and  disposition 
in  security  in  the  new  form  not  registered  during  the  grantee's  lifetime 
(sect  3  of  the  Act  of  1854)  ;^  or  he  can  proceed  under  sect  14  of  the 
Titles  Act  of  1858.  If  it  relates  to  bui^ge  subjects,  neither  the  Act 
of  1854  nor  the  Titles  Act  of  1858  applies;  but  by  the  Titles  Act  of 
1860,  sect.  10,  the  heir  can  make  up  his  title  by  notarial  instrument^ 

U7  &  18  Viot  cap.  62. 


^  VHiere  the  aBsignation  *  ia  contained  in  any  other  conveyance  or  deed,*  the 
aaaignee  may  now,  in  place  of  recording  the  whole  of  the  conveyance  or  deed,  expede 
and  record  a  notarial  instrament  in  the  form  of  Schedule  (H.  H.)  annexed  to  the  Act 
of  1868 — Section  124.  Or,  if  desired,  the  conveyance  or  deed  may  be  recorded  in 
the  register  of  sasines  with  warrant  of  registration  for  preservation  as  weU  as  for 
publication  in  favour  of  the  assignee  of  the  security,  in  virtue  of  section  12  of  the 
'  Land  Registers  Act  1868.' 

b  Sect  124  of  the  Act  of  1868,  and  subsequent  sections. 

^  Nor  is  it  sufficient  to  record  the  assignation  granted  by  a  creditor  uninfeft— 
Johnston  v.  Pettigrew,  14  June  1S67>  6  Macph.  903. 

d  If  an  assignee  has  not  taken  infeftment,  his  heir  or  disponee  or  legatee  may  ood- 
plete  a  title  by  notarial  instrument  in  the  form  of  Schedule  (M.  M.)  annexed  to  tbe 
Act  of  1868,  section  130— See  supra,  p.  1167,  note  c. 
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It  ia  to  be  kept  in  view,  however,  that  the  debt  is  the  principal,  and  Trahbmission. 
the  secnritj  (though  constituted  with  all  the  feudal  fonnalities)  only  whbndbbt 
acoessory ;  and,  even  if  the  security  appears  undischarged,  it  still  may  ^^JJ""° 
prove  unavailing — ^in  case,  for  example,  the  debt  is  extinguished  corir  falls. 
fusioTU^  or  by  intromission,  or  otherwise.    And  there  are,  or  may  be,  two 
parties  concerned  in  this  question,  besides  the  cedent  and  assignee,  viz., 
the  debtor  and  postponed  creditors.     Possibly  the  debtor  may  tender  a 
statement  or  acknowledgment  that  the  debt  still  is  and  always  has  been 
due.     But^  if  the  debt  be  legally  extinguished,  such  statement  would 
found  no  more  than  a  personal  claim  of  debt  against  the  debtor.    The 
security  for  payment  would  not  go  along  with  it,  even  as  against  the 
debtor's  own  future  contractions.    To  protect  against  them,  it  would  be 
necessary  to  obtain  a  bond  of  corroboration  and  disposition  in  security. 
But  that  again  might  not  be  entitled  to  the  same  preference  as  the 
or^;inal  bond ;  and,  supposing  postponed  debts  to  exist,  the  security  by 
the  bond  of  corroboration  would  be  ranked  after  them,  according  to  the 
date  of  its  own  registration. 

The  assignation  of  a  bond  and  disposition  in  security  on  which  Of  Bom) 

out  WHICH 

adjudication  has  been  led,  though  gratuitous,  and  taking  no  notice  of  the  adjudioatioit 
adjudication,  nor  conveying  any  general  conveyance  of  all  that  had  fol-  ^^''^' 
lowed  on  the  bond,  has  been  held  to  convey  the  adjudication,  as  one  of, 
and  not  separate  from,  the  other  vouchers  and  instructions  of  the  debt^ 

The  assignee  can  poind  the  ground,  though  his  right  is  only  personal,  Aasioimi 
supposing  the  right  of  the  original  bondholder  to  have  been  duly  made  J^jJ^J^J 
reaL'     And  a  postponed  creditor  has  no  interest  in  objecting  to  the 
formality  of  the  titles  in  the  person  of  the  assignee,  so  long  as  he  can 
say  nothing  against  the  title  of  the  cedent.' 

We  now  come  to  the  subject  of  the  Discharges  of  bonds  and  dis-  Discharoxs  of 
positions  in  security.  In  old  times,  so  great  was  the  tendency  to  follow  "■^^^"^'""• 
the  feudal  rules,  even  in  connection  with  redeemable  rights,  that  we 
occasionally  find  bonds  and  dispositions  in  security,  which  had  been 
constituted  to  be  holden  of  the  debtor,  extinguished  by  resignation  ad 
remanentiam,  as  by  a  vassal  to  his  superior.  By-and-by  renunciations 
came  to  be  allowed  the  full  effect  of  extinguishing  the  security,  even 
when  granted  voluntarily,  as  they  had  previously  been  when  granted 
judicially.  And  a  short  form  of  simple  discharge,  by  the  creditor  infeft 
or  registered,  is  made  sufficient  in  all  cases  by  the  Act  of  1845.^ 

It  may,  in  some  cases  be  proper  to  preserve  evidence  of  the  source 
or  fund  out  of  which  a  debt  is  paid  and  satisfied  The  importance  of 
this  will  be  found  on  reference  to  the  case  of  Cleghorn.'*    It  is  therefore 

1  WilBon  V.  Burrell,  28  Feb.  1751,  M.  15  Sh.  1219. 

40,  41.  «  Cleghom  v,  Eliott,  18  Jan.  1833,  11 

'  Tweedie  v.  Beattie,  22  Jan.  1836,  14  Sh.  259 ;  continnation,  31   Jan.  1837,  3 

Sh.  337.  D.  1  ;  affirmed  27  August  1839,  M*Lean 

'  Proctor  o.  Anderson,  29  Jnne  1837,  ft  Robinson's  App.  1033. 

*  The  form  of  discharge  now  made  use  of  is  prescribed  by  section  132  of  the  Act 
of  1868,  and  relatire  Schedule  (N.  N.) 
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advisable,  in  paying  off  debts  of  the  nature  of  those  to  which  that  case 

related,  that  the  discharge  should  express  the  fund  out  of  wh^ch  the 

payment  is  made,  or  that  some  other  evidence  as  to  that  matter  should 

be  preserved. 

Stamp-dxttt  on       When  an  annual -rent  right,  an  irredeemable  security,  or  a  liferent 

JS^^Mirr    ^^^^>  is  discharged  in  consideration  of  a  price  or  capital  sum  paid  down, 

BIGHTS.  the  transaction  is  of  the  nature  of  a  sale,  and  an  ad  valorem  conveyance 

stamp  is  required ; — ^but  not  if  the  annuity  is  redeemable ;  in  that  case 

the  stamp  is  the  same  as  in  the  case  of  the  discharge  of  a  bond  granted 

for  the  amount  of  the  redemption  money. 

rkstriction  of       We  have  sometimes  deeds  of  restriction  of  securities,  whereby  the 

BECUBITIE8.       security  over  part  of  the  subjects  in  the  bond  is  given  up,  that  over 

the  remainder  being  reserved    The  point  mainly  to  be  kept  in  view, 

in  framing  deeds  in  such  cases,  is  to  show  distinctly  what  lands  are 

released  and  what  are  to  remain  burdened.    But,  when  the  creditor 

afterwards  grants  an  assignation  of  the  debt  and  security,  the  deed  of 

restriction  should  be  excepted  from  the  warrandice.^ 

DisoHABOK  Bonds  and  dispositions  in  security  may  be  assigned  in  security  to 

AssioKBD  nr      creditors  of  the  creditor ;  and,  in  such  cases,  a  discharge  afterwards 

BBcuBiTY.         granted  by  the  creditor-assignee  in  favour  of  the  creditor-cedent  operates 

re-investment  of  the  creditor-cedent   A  retrocession  is  not  indispensable 

for  that  purpose.^ 

Epfiotaqainbt       In  connection  with  this  subject,  I  have  only  further  to  notice  the 

^i^ioN       effect  of  an  inhibition  when  used  against  the  creditor  in  a  heritable 

A0AIK8T  bond.    Supposing  the  bond  to  have  been  followed  by  infeftment,  or  its 

CBRDXTOB. 

equivalent,  the  inhibition  would  clearly  prevent  the  creditor  from  volun- 
tarily assigning  the  debt  so  as  to  prejudice  the  inhibiter.  But  as  r^ards 
the  debtor  the  case  is  special  The  inhibiter  ought  not  to  lose  the 
benefit  of  his  diligence ;  and  at  the  same  time  the  debtor  ought  not  to 
be  prevented  by  the  inhibition,  to  which  he  is  no  party,  from  redeeming 
his  lands.  In  order  to  place  the  interests  of  all  concerned  on  a  right 
footing  in  this  matter,  the  Act  of  Sederunt,  19th  Februaiy  1680,  pro- 
vides that  if  the  inhibiter  shall  make  notarial  intimation  of  the  in- 
hibition to  the  debtor,  producing  the  registered  inhibition  in  presence 
of  the  party  and  notary,  the  Lords,  in  respect  of  the  intimation,  will 
not  sustain  renunciations,  though  upon  true  payment^  as  not  being 
made  honA  fide^  unless  the  redemption  proceed  by  way  of  action,  the 
inhibiter  being  cited  thereto,  or  by  suspension  of  double  poindings,  upon 
consignation  of  the  redemption  moneys.  This  then  gives  a  sure  remedy 
to  the  inhibiter  against  the  debtor  in  the  heritable  bond,  as  well  as 
against  third  parties.  But  no  debtor  having  private  knowledge  of  an 
inhibition  ought  to  pay  in  contravention  of  it,  even  if  notarial  inti- 
mation of  it  has  not  been  made  to  him. 

^  M'Kenrie  v.  Gordon,  23  Dec  1837,  16  Sh.  311. 

^  A  deed  of  restriotion  may  be  in  the  form  of  Schedule  (0.  O)  annexed  to  the 
Aei  of  1868^Seetion  183. 
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Ws  have  seen  that  lands  can  be  sold  judicially  at  the  instance  of 
heritable  creditors  when  they  are  burdened  with  debt  beyond  their 
value  ;  and  that  under  the  process  of  sequestration  a  very  speedy  mode 
of  realising  estate  for  behoof  of  the  creditors  upon  it  can  be  resorted  to. 
We  are  now  to  consider  certain  proceedings  available  to  creditors, 
which  though  not  intended  to  bring  about  the  conversion  of  land  into 
money,  are  very  effective  in  the  way  of  improving  the  security  and 
position  of  a  creditor,  and  to  a  certain  extent  in  realising  his  debtor's 
means  for  his  direct  behoof. 

I  take  first  the  Inhibition,  which,  as  its  name  imports,  is  a  preventive  iKHiBmoN. 
diligence,  whereby  a  creditor  may  prohibit  his  debtor  from  alienating 
or  burdening  his  heritable  estate  to  the  creditor's  prejudice.  Inhibition 
may  proceed  on  any  liquid  ground  of  debt, — ^for  example,  a  bond,  bill,  or 
decree.  Its  warrant  may  also  be  a  depending  action,  as  soon  as  the 
summons  has  been  executed ;  and  the  inhibition  may  be  at  the  instance 
of  the  defender  as  well  as  of  the  pursuer  of  the  action.  In  special 
eases,  it  may  be  raised  on  account  of  a  future  debt,  of  which  the  term  of 
payment  has  not  come.    In  such  cases  it  is  in  security  only. 

In  the  ordinary  case,  after  reciting  the  bond  or  other  warrant,  the  Form  or 
letters  of  inhibition  go  on  to  say  that  the  debtor  intends,  unless  pre-  nrHmmc^. 
vented,  to  dilapidate  and  put  away  his  lands  to  the  prejudice  of  the 
creditor.  When  for  a  future  debt,  the  bond  or  other  warrant  is  recited, 
and  it  is  then  said  that  the  debtor  is  squandering  his  estate  and  vergens 
ad  inopiam.  In  both  cases,  after  these  slightly  varying  preambles,  the 
letters,  which  run  in  the  Sovereign's  name,  require  messengers-at-arms 
to  inhibit  the  debtor  from  disponing  or  burdening  his  lands,  or  con- 
tracting debt,  to  the  creditor's  prejudice;  and  to  inhibit  the  lieges 
from  contracting  with  the  debtor,  with  certification  that  if  they  do  in  the 
contrary  all  alienations,  contracts,  etc.,  shall  be  null  There  is  then  an 
order  to  record  the  letters  and  executions  within  forty  days,  conform  to 


1188  LECTURES  ON  CONVEYANCINO.  [bb.  iv. 

iNHiBmov.      Act  of  Parliament    The  writ  passes  the  Signet,  and  must  be  signed 
Ezscim^  AivD  ^7  ^  Writer  to  the  Signet     It  must  be  executed  against  the  debtor 
puBUGATioN.    personally,  or  otherwise,  as  explained  formerly  in  reference  to  other 
diligences;^  and  thereafter  it  must  be  published  against  the   lieges 
edictally  at  the  head  burgh  of  the  shire  within  which  the  debtor  has  his 
domicile,  or,  if  he  is  domiciled  furth  of  Scotland,  at  the  Becord  Office  of 
Edictal  Citations,  in  terms  of  the  Court  of  Session  Act'      It  being 
doubtful  whether  in  this  case  the  old  mode  of  publication,  when  the 
domicile  is  furth  of  Scotland,  has  been  superseded,  it  is  recomniended,  as 
a  measure  of  security,  that  in  such  cases  there  ought  also  to  be  publication 
at  the  market  cross  of  Edinburgh,  and  pier  and  shore  of  Leith.'     When 
the  debtor  is  domiciled  within  Scotland,  the  publication  against  the  li^es 
must  take  place  at  the  head  buigh  of  the  county  of  his  domicile,  whether 
the  execution  against  the  debtor  himself  takes  place  at  his  residence  or 
not  ;^  and  publication  at  the  head  burgh  of  a  county  where  the  debtor 
is  residing  for  the  time,  but  has  not  acquired  a  legal  domicile,  is  invalid.^ 
In  cases  of  doubtful  domicile,  the  safe  course  is  to  publish  at  two  or 
more  head  burghs.^ 
RKGisTBAnoN.        ^^  inhibition  and  executions  must  not  only  be  executed  against 
the  debtor,  and  published  against  the  lieges,  but  they  must  also  be 
registered  in  each  of  the  Particular  Begisters  of  Inhibitions  where  the 
debtor's  lands  lie  and  where  the  debtor  has  his  domicile,  or  in  the  General 
Register  of  Inhibitions  at  Edinburgh/    Registration  in  the  particular 
register  applicable  to  the  lands  will  not  supersede  r^istration  in  the  par- 
ticular register  applicable  to  the  domicile  if  different ;  and  you  will 
observe  that,  in  regard  to  this  particular  proceeding,  publication  means 
execution  against  the  lieges,  not  registration.    The  registration  must  take 
place  within  forty  days  after  the  publication  and  execution ;  and,  when 
there  is  registration  within  that  period,  the  efiect  of  the  inhibition  draws 
back  to  the  date  of  the  execution,  even  against  third  parties,  because  the 
execution  is  held  to  create  litigiosity.    This  is  a  very  awkward  state  of 
the  law ;  and  apparently  the  only  way  of  obtaining  the  assurance  that 
there  is  no  inhibition  executed,  though  unregistered,  is  to  make  a  search 
at  the  Signet  Ofi&ce  in  Edinburgh  for  such  diligences.    The  books  there    . 
contain  a  list  of  all  the  letters  of  diligence  passing  the  Signet ;  and,  as 
inhibitions  are  passed  on  a  bill  or  petition  to  the  Lords  of  Session,  and  Bill- 
Chamber  fiat  thereon, — ^which  is  kept  at  the  Signet  Office  as  the  keeper's 
warrant  for  the  letters, — it  can  be  ascertained  by  the  search  here  pro- 
posed whether  any  inhibition  has  been  issued.    The  search,  I  apprehend, 
should  extend  over  twelve  months,  as  the  warrant  to  charge  is  good  for 
that  period,  and  the  letters,  though  executed  within  forty  days,  may 
have  been  issued  at  an  earlier  date.     If  registration  does  not  take  place 

^  See  sapra,  Br.  n.  Tit.  yiii.  chap.  2.  Dec.  1748,  M.  6982. 

s  13  &  14  Vict  cap.  36,  sect.  22.  <  Low  v.  Jeadwine,   10  Maroh  1815» 

>  See  the  Style  Book,  iiL  628 ;  Menziea,  F.  0. 

p.  871.  •  Peine  v.  Bon,  1  FeK  1793,  M.  3721. 

^  Crediton  of  Kinminnity  v.  Innes,  2  ^  1681,  oap.  119;  1600»  cap^  13. 
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within  forty  days,  the  effect  of  the  execution  and  publication  as  creating  iNHiBinoN. 
litjgiosity  is  wholly  gone  * 

In  the  case  of  inhibitions,  as  of  other  diligences,  the  text  of  the  Lbttkbb,  etc., 
letters,  executions,  and  service  copy,  as  also  the  register,  must  be  free  of  of  vitiation. 
material  erasure  or  other  vitiation.     When  parties  are  furth  of  Scotland 
there  must  be  express  warrant  to  cite  at  the  Office  of  Edictal  Citations  ; 
and,  where  the  words  '  Office  of  Edictal  Citations '  in  that  warrant  were 
written  on  erasure,  the  vitiation  was  held  fatal.^     Where  the  service 
copy,  or  execution  against  the  debtor,  misdescribed  one  of  the  docu- 
ments on  which  the  diligence  proceeded,  the  inhibition   was   found 
inefifectual  as  regarded  the   debt  in  that  document,  although,  in  the 
letters  and  executions  written  thereon,  there  was  no  error.^    Material 
errors  occurring  in  the  registration  have  been  found  fatal  in  several  cases. 
In  that  of  Park,^  the  names  of  two  out  of  three  parties  inhibited  were 
omitted  in  the  entry  of  the  letters  in  the  minute-book ;  and  the  diligence 
was  found  inept  as  to  them.    When  the  Christian  name  of  one  of  several 
co-obligants  was  written '  James '  instead  of '  David,'  the  error  was  found 
fatal,  though  the  letters  were  not  executed  against  the  party  misnamed.^ 
Where  the  sum  was  stated  incorrectly,  the  diligence  was  held  not  duly 
recorded,  and  therefore  abortive.^ 

^  Burleigh  v,  Horwood,  20  July  1848,  *  Walker  v.   Hunter,    17    Dec.    1853, 

10  D.  1512.     The  whole  Court  were  con-  16  D.  226. 

•nlted  and  were  unanimous.  ^  Malcom  v.   Northern  Beverflion  Co., 

*  Burleigh  v.  Feam,  20  July  1848,  10  17  July   1846,  8  D.  1201  ;  affirmed  26 

B.  1517.  March  1849,  6  Bell's  App.  359  ;  Cooke  v. 

'  Park  V.   Wood's   Trustees,    10   July  Falconer's  Representatives,  26  Nov.  1850, 

1838, 16  Sh.  1363.  13  D.  158. 


^  All  that  is  required  now  to  make  an  inhihition  effectual  is  execution  of  the  letters,  Rbobut 
or  of  a  snmmons  containing  a  warrant  of  inhibition,  against  the  debtor,  and  thereafter  aj/tsraTionb 
recording  the  letters  or  summons,  as  the  case  may  be,  and  the  execution  in  the  General  ™  ^^^  ^^  '^ 
Register  of  Inhibitions.    The  particular  registers  of  inhibitions  throughout  Scotland  inhibitions. 
hare  been  abolished  by  31  and  32  Vict  cap.  64. 

A  recorded  inhibition  has  now  no  retrospective  effect  unless  a  preliminary  notice  of 
it,  in  the  form  of  Schedule  (P.  P.)  annexed  to  the  Act  of  1868,  has  been  recorded  in 
the  register  of  inhibitions,  in  which  case  the  inhibition  will  take  effect  from  the  date 
of  registration  of  the  notice,  provided  the  inhibition  and  execution  are  recorded  not 
later  than  twenty-one  days  from  that  date.  If  no  notice  has  been  registered,  the 
inhibition  will  oidy  take  effect  from  the  date  when  it  is  itself  registered  along  with  the 
execution— Consolidation  Act  of  1868,  sect.  155. 

A  short  form  of  letters  of  inhibition  is  authorised  by  section  156  of  the  Consoli- 
dation Act,  and  relative  Schedule  (Q.  Q.) 

Where  inhibition  is  to  be  used  on  the  dependence  of  an  action,  the  summons  in 
which  passes  the  Signet,  it  is  now  competent  to  insert  in  the  will  of  the  summons  a 
warrant  of  inhibition  according  to  a  short  form  contained  in  the  18th  section  of  the 
Court  of  Session  Act  of  1868.  The  warrant  may  bo  executed  at  the  same  time  as  the 
summons  is  served,  or  at  any  time  thereafter — 31  &  32  Vict  cap.  100,  sect.  18. 

Letters  of  inhibition  in  the  abbreviated  form,  or  a  warrant  of  inhibition,  shall,  it 
is  provided,  '  have  all  the  like  force  and  effect  as  letters  of  inhibition  in  the  form  in 
use  at  the  passing  of  this  Act ' — Ibid, 

It  is  unnecessary  to  publish  the  warrant,  or  to  intimate  the  letters  to  the  lieges  in 
any  other  way  than  by  registration  in  the  Oeneral  Register  of  Inhibitions,  and,  from 
and  after  registration,  the  inhibition  is  to  be  held  as  didy  intimated  and  published  to 
all  concerned — find. 
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Inhibition  reaches  not  only  the  heritable  estate  belonging  to  the 
debtor  at  the  time  the  diligence  is  raised,  but  also  heritable  estate 
afterwards  acquired,  supposing  always  that  the  letters  are  registered  so 
as  to  cover  what  is  acquired  ^^  Ponnerly  it  applied  to  moveable  propeity 
as  well  as  heritable;  now  it  reaches  heritable  only.  But  it  strikes 
only  against  voluntary  deeds  to  be  done  by  the  debtor  in  prejudice  of  the 
creditor;  and  accordingly  the  debtor  can  fulfil  any  obligations  fuUy 
contracted  by  him  prior  to  execution  of  the  inhibition ; — ^for  example,  he 
can  validly  dispone  lands  sold  before  the  execution.  A  prior  creditor 
also  can  attach  the  debtor's  lands  (notwithstanding  the  inhibition)  by 
adjudication. 

As  regards  the  effect  of  inhibition  against  the  holder  of  a  heritable 
security,  I  have  just  spoken  in  connection  with  such  securities.' 

The  inhibition  is  personal  to  the  debtor,  and  does  not  prevent  his 
heir  from  alienating ;  and  on  that  account  it  is  not  in  all  respects  a 
proper  real  diligence ;  but  it  may  of  course  be  renewed  against  the  heir. 
It  is,  moreover,  simply  prohibitory,  giving  no  direct  or  active  right  in 
the  debtor's  property.     In  order  to  secure  such  right,  the  creditor  must 
lead  an  adjudication ;  and  he  may  thereby  acquire  a  preference  over 
prior  personal  creditors,  which  the  inhibition  alone  does  not  give  him 
It  only  protects  him  against  future  contractions  by  the  debtor.     But  the 
inhibition  itself  may  give  the  creditor  a  most  important  position  and 
preference  in  competitions.      Whilst  prior  personal  creditors   can  be 
excluded  by  subsequent  heritable  securities,  the  inhibiting  creditor  is 
preferable  to  all  such,  even  if  the  heritable  creditors  should  go  unpaid.* 

Inhibition  will  be  extinguished  by  a  discharge,  which,  when  recorded 
for  preservation  in  any  competent  register,  will  be  marked  by  the 
Depute-Clerk  Register  on  the  margin  of  the  record  of  the  inhibition.  It 
is  competent,  but  not  usual,  to  record  discharges  at  full  length  in  the 
Register  of  Inhibitions.  Inhibition  will  also  be  recalled  or  restricted  by 
the  Court  of  Session  on  cause  shown  ;b  or,  in  its  own  terms,  it  may  be 
restricted  to  lands  within  a  particular  locality,  or  otherwise  of  limited 
extent  or  value.^ 


Adjudication 

FOR  DFBT. 


I  now  proceed  to  consider  the  Adjudication  for  debt.     This  is  the 

1  EleiB  V.  Keith,  15  Deo.  1665,  M.  5987.  >  See  supra,  p.  1186. 


^  Inhibitions  have  now  no  effect  against  any  lands  to  be  acquired  by  the  debtor  after 
the  date  of  recording  the  inhibition,  or  the  previous  notice  of  it,  as  the  case  may  be ; 
unless  in  the  case  of  lands  which,  at  the  date  of  recording  the  inhibition  or  notice, 
were  destined  to  the  debtor  by  deed  of  entail,  or  similar  indefeasible  title,  and  to 
which  he  thereafter  sucoeeded.  In  this  case  the  inhibition  will  affect  the  debtor  in  ao 
far  as  regards  such  lands,  but  no  further — Consolidation  Act  of  1868,  section  157. 
b  See  also  the  158th  section  of  the  Consolidation  Act 
Prescription  ^  Inhibitions  in  force  at  the  commencement  of  the  Act  of  1874  prescribe  not  liter 

OF  INHIBITIONS,  than  on  the  lapse  of  five  years  from  that  date  ;  and  those  recorded  after  the  commence- 
ment of  that  Act  prescribe  on  the  lapse  of  five  years  from  the  date  on  which  they 
respectively  take  effect ; — ^unless  they  are  renewed  in  the  manner  authorised  by  the  42(i 
section  of  the  Act  of  1874. 
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diligence  by  which  a  creditor  attaches,  and  in  some  cases  transfers  to  abjudication. 
himselfy  the  heritable  property  of  his  debtor.  It  may  be  either  for 
payment,  as  when  the  debt  is  liquid  and  past  due, — or  in  security  only, 
if  the  debt  is  future  or  illiquid,  and  the  debtor  vergens  ad  inopiam.  The 
adjudication  arose  out  of,  and  has  now  superseded,  the  older  diligence  of 
apprising ;  of  which,  having  formerly  given  some  account  in  connection 
with  the  judicial  sale  of  bankrupts'  lands,  it  is  not  necessary  here  to  say 
more.^ 

Adjudications  for  debt  were  introduced  by  the  Act  1672,  cap.  19.  History  op 
That  Act,  after  reciting  the  abuses  which  had  arisen  from  apprisings  as 
then  in  use  to  be  conducted,  enacted  that  in  future  there  should  be  no 
apprisings  led  by  messengers ;  but  that  in  place  thereof  the  Lords  of 
Session  should  adjudge  to  the  creditor,  in  satisfaction  of  his  debt,  such 
a  part  of  the  debtor^s  lands  and  other  rights  which  were  in  use  to  be 
apprised  as  should  be  worth  the  sum,  principal  and  interest,  then  due, 
and  a  fifth  part  more  in  respect  the  creditor  wanted  the  use  of  his  money, 
and  was  '  necessitat  to  take  land  for  the  same ;'  besides  the  composition 
to  the  superior,  and  expenses  of  the  infeftment.     This  was  the  '  special 
adjudication/  being  applicable  to  a  special  or  particular  portion  of  the 
debtor's  lands;  and  when  a  special  adjudication  took  effect  the  lands 
were  declared  to  belong  to  the  creditor,  if  not  redeemed  within  five  years 
after  decree.     But  in  case  the  debtor  should  not  produce  a  progress 
of  titles,  and  renounce  the  possession  and  ratify  the  decree, — then  it 
was  declared  lawful  to  the  creditor  to  adjudge  all  the  debtor's  lands,  as 
he  might  have  apprised  the  same  conform  to  the  Act  1661,  cap.  62. 
This  was  the  '  general  adjudication,'  which  was  redeemable  within  ten 
years.     It  was  formerly  necessary  in  the  summons  to  conclude  primarily 
for  the  special  adjudication,  and  for  general  adjudication  subject  to  the 
contingencies  set  forth  in  the  Act  of  1672  ;  but  the  special  adjudication 
was  almost  unworkable.     It  hardly  ever  took  effect ;  and  practically  the 
proceedings  resulted  in  the  general  adjudication.    On  this  account  it 
was,  by  the  Lands  Transference  Act  of  1847,^  made  no  longer  necessary 
to  conclude  for  the  special  adjudication.    The  conclusion  of  the  sum- 
mons now,  therefore,  is  directly  for  the  general  adjudication,  without  the 
alternative  of  the  special. 

The  special  adjudication  was  deduced  for  the  principal  sum  and 
interest,  and  a  fifth  part  more,  not  in  name  of  penalty,  but  in  respect  of 
the  want  of  the  use  of  the  money ;  and  whether  the  voucher  of  debt 
stipulated  for  a  penalty  or  not,  in  case  of  failure,  the  special  adjudication 
could  not  be  deduced  for  more  than  the  principal  sum,  interest,  and  a 
fifth  part  more  as  above,  with  the  composition  and  expenses.  To 
conclude  for  penalty  in  addition  would  have  annulled  the  special  adjudi- 

'  See  8upra,  p.  S24.      The   procedure  in  apprisings  was  regulated  by  the  Acts  of 
Alexander  il  cap.  24  ;  1469,  cap.  36 ;  1621,  cap.  6  ;  1661,  cap.  62. 
MO  &  11  Vict.  cap.  48,  sect  18. 


a  See  sect  59  of  the  Act  of  1868. 
VOL.  IL  2  I 
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Adjudication,  cation.  On  the  Other  hand,  the  general  adjudication  has  no  condusion 
applicable  to  the  want  of  the  use  of  the  money;  but,  if  penalty  is 
stipulated  in  the  document  of  debt,  the  adjudication  is  deduced  for  the 
penalty  as  well  as  for  the  principal,  interest,  composition,  and  expenses.^ 
The  general  adjudication  is  deduced  also  for  interest  on  the  composition 
and  expenses  of  infeftment,  because  such  interest  was  allowed  in 
apprisings.  by  the  Acts  of  1621  and  1661.'  By  resorting  to  the  special 
adjudication,  the  creditor  was  prevented  from  using  personal  or  other 
diligence  against  the  debtor.  The  creditor  had  taken,  or  proposed  to  take, 
land  for  lus  money.  But  the  creditor  leading  the  general  adjudication 
was  imder  no  such  restriction.  He  had  simply  taken  a  general  security 
for  payment,  and  was  in  the  position  of  a  proper  creditor  stilL 

Against  heir  When  the  process  of  adjudication  is  directed  not  against  the  debtor 

UNRNTKRBD.  himgelf^  but  sgauist  hia  heir,  or  where  the  debtor  is  an  heir  unentered, 
the  procedure  is  in  exact  accordance  with  that  already  explained  as 
requisite  in  the  corresponding  case  of  adjudications  in  implement  against 
the  heirs  of  debtors,  or  against  debtors  who  are  heirs  unentered.^ 

Summons  OF  The  adjudication  formerly  proceeded  on  a  bill  or  petition  to  the 

ADJUDICATION.     ^         -i         «  «         •  i  t^.^i    y^i^         /».         i.i  ^  .     •         ^  mm  f 

Lords  of  Session,  and  Bill-Chamber  fiat,  which  was  obtamed  as  matter  of 
course.     Now  the  bill  is  dispensed  with  by  the  Lands  Transference  Act 
of  1847,  sect.  17 ;  and  the  summons  of  adjudication  passes  the  Signet 
without  any  special  warrant.    The  form  of  the  summons  is  r^[ulated  by 
the  Court  of  Session  Act,^  and  relative  Act  of  Sederunt.^     It  concludes 
for  general  adjudication,  and  for  warrant  of  infeftment  and  letters  of 
homing  against  superiors.     After  decree  is  obtained,  the  creditor's  right 
must  be  published,  either  by  recording  an  abbreviate  in  the  £^;ister  of 
Abbreviates  of  Adjudications  within  sixty  days  after  decree,  or  by  the 
creditor  obtaining  himself  infeft  or  registered.     The  completion  of  a  real 
right  by  infeftment  or  registration  is  sufficient  to  constitute  a  preferable 
security  for  the  debt,  which  security  stands  good  in  competition  wi^ 
personal  rights  granted  by  the  debtor,  such  as  dispositions  or  heritable 
bonds  not  completed  in  the  same  manner.®     The  preference  covers  the 
principal  sum  and  whole  bygone  interest    When  it  is  desired  that 
interest  shall  run  on  so  much  of  the  sum  in  the  adjudication  as  con- 
sists of  interest,  that  may  be  effected  by  a  poinding  of  the  ground,  which 
is  a  real  diligence,  and  makes  the  claim  to  interest  reaL 
PaH  passu  But  the  security  arising  by  adjudication  may  not  be  absolute.    The 

Act  of  1661,  as  to  apprisings,  declared  that,  when  an  apprising  vas 
effectually  led,  all  others  led  before  it,  or  within  year  and  day  after  it, 
should  be  entitled  \^  pari  passu  preference  with  it;  and  this  regulation 
has  been  extended  to  adjudications.  An  adjudication  is  effectually  led 
in  this  last  sense  when  exact  diligence  has  been  done  towards  obtaining 

1  See  Act  of  Sederunt,  26  Feb.  16S4.  ^  Act  of  Sederant,  31  Oct  1850. 
>  1621,  cap.  6 ;  and  1661,  cap.  62. 

'  See  Attpro,  p.  819.  •  MitcheU  v.  Fergoaon,  13  Feb.  1781, 

M3  &  14  Vict.  cap.  36.  M.  10,296 ;  1661,  cap.  62. 


TIT.  vm.]  REAL  DILIGENCE.  1193 

infeftment ;  that  is,  as  to  lands  held  of  the  Crown,  when  the  draft  of  a  adjudication. 
charter  and  note  have  been  lodged  in  the  office  of  the  Presenter  of 
Signatures  in  terms  of  the  Crown  Charters  Act  of  1847  ;^  and,  as  to  lands 
held  of  a  subject,  when  a  charge  of  homing  against  superiors  has  been 
given.  There  must  also  be  recorded  in  the  Begister  of  Abbreviates  of 
Adjudications  a  copy  of  the  note  and  an  abstract  of  the  draft  of  the 
charter,  and  the  charge  of  horning,  in  the  two  cases  respectively.  These 
steps  are,  by  the  Judicial  Procedure  Act  of  1856,'  declared  to  be  the 
proper  diligence  for  the  purpose  foresaid.^  The  same  Act,  by  sect  5, 
makes  provision  for  conjoining  different  creditors  in  one  summons  of 
adjudication,  in  order  to  lessen  expense  to  all  parties,  and  to  facilitate 
the  pari  passu  preference  of  creditors  in  similar  circumstancea  When 
the  steps  above  pointed  out  are  taken,  the  adjudication  in  the  case  of 
personal  debts  is  as  effectual  in  a  competition  with  other  adjudications 

as  if  the  adjudger  had  been  actually  infeft.    But,  of  course,  when  the 

adjudication  is  led  on  a  dehitiim  fundi,  or  real  debt,  there  is  no  pari 
passu  preference  as  in  ordinary  cases.     The  adjudication  in  such  last 

case  draws  back  to  the  date  of  the  real  right;  and  the  adjudger  is 

entitled  to  the  same  preference  as  if  the  adjudication  had  been  then 

led. 

Even  after  an  adjudication  has  been  completed  and  made  effectual  Right  mat 

in  the  manner  above  pointed  out,  it  is  still  only  a  redeemable  right ;  but  mBraBuiABLs. 

there  are  two  ways  in  which  the  right  of  the  adjudger  can  be  made 

absolute  and  irredeemable. 

1.  The  right  of  redemption' competent  to  the  debtor,  we  have  seen,  Exfibtof 
subsists  for  five  years  affcer  the  date  of  the  decree  in  the  case  of  a  special  ^^^* 
adjudication,  and  for  ten  years  after  that  date  in  the  case  of  a  general 
adjudication.     These  terms  are  called  '  the  legal,'  that  is,  the  legal  term 
during  which  the  debtor  has  power  to  redeem.     At  the  expiry  of  the 

term  applicable  to  the  case,  the  creditor  is  entitled  to  bring  an  action 
against  the  debtor  in  the  Court  of  Session,  setting  forth  the  subsistence 
of  the  debt^  and  that  it  has  been  neither  paid  by  the  debtor,  nor  satisfied 
by  the  creditor's  possession  of  the  lands ;  that  the  legal  has  expired,  and 
that  ever  since  the  expiry  thereof  the  lands  have  become  irredeemable, 
and  that  therefore  the  same  should  be  declared  the  property  of  the 
creditor  heritably  and  irredeemably.  Decree  inforo  being  obtained,  the 
right  of  the  creditor  becomes  one  of  absolute  property.^  The  effect  of  a 
decree  in  absence  does  not  seem  to  be  perfectly  settled. 

2.  The  other  mode  by  which  the  right  becomes  irredeemable  is —  PossssaioN  on 
(Jirst)  the  completion  of  a  real  right,  in  feudal  subjects,  by  charter  and  ^"^^  "°^* 
sasine,  or  decree  of  adjudication  duly  recorded  ;^  in  burgage  subjects, 

MO  &  11  Vict  cap.  51.  >  Campbell   v.   Scotland    and  Jack,  7 

n9  &  20  Vict.  cap.  91,  sect.  6.  March  1794  M.  321. 


^  Charters  of  adjudication  are  now  abolished  (Act  of  1874,  section  4,  snb-section  1), 
but  the  adjndger  can  obtain  a  complete  title  at  once  by  recording  the  extract  of  his 
decree  in  the  Register  of  Sasines. 
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by  expeding  instrument  of  resignation  and  sasine,  or  recording  the  decree 
in  the  Register  of  Sasines ;  and  (secondly)  possessing  the  lands  in  virtue 
of  such  titles  for  forty  years  after  the  date  when  the  legal  expired.^  The 
principle  is  that,  by  such  title  and  possession,  the  right  of  redemption  is 
cut  off  by  the  negative  prescription.  But,  if  possession  does  not  ensue, 
the  title  by  charter  and  sasine,  or  its  equivalent,  will  not  be  enough.* 

Adjudications  for  payment  proceed  upon  liquid  debts  due  by  bond, 
bill,  or  other  complete  voucher.  The  subject-matter  which  can  be 
adjudged  consists  of  heritable  property  of  all  kinds, — liferents ;  rever- 
sions; tacks  where  judicial  assignees  are  not  excluded;  heirship 
moveables ;  heritable  offices ;  personal  rights  to  lands ;  personal  bonds 
secluding  executors ;  rights  of  patronage ;  stock  of  a  chartered  company, 
where  the  diligence  of  arrestment  is  declared  to  be  excluded ;  faculties 
competent  to  a  debtor, — ^for  example,  his  right  to  reduce  a  deathbed 
deed ;  and  the  like. 

Material  errors  in  the  proceedings  will  be  fatal  to  a  decree  of  adju- 
dication.   Where  the  date  of  a  bill  founded  on  was  stated  to  be  '  9th'  in 
place  of '  19th,'  the  decree  (which  was  in  absence)  was  reduced.'    And, 
in  completing  a  real  right  in  virtue  of  a  decree  of  adjudication,  r^ard 
must  be  had  to  the  state  of  the  titles  in  the  person  of  the  party  adjudged 
from.    Thus,  where  the  debtor  had  right  to  certain  burgage  subjects  in 
virtue  of  a  disposition  with  procuratory  of  resignation  unfeudalised,  the 
adjudging  creditor  obtained  infeftment,  rnore  hirgi,  in  virtue  of  his 
decree ;  that  is,  he  proceeded  as  if  his  author  had  been  infefL     The 
subjects  had  previously  been  disponed  by  the  debtor  to  a  third  party, 
whose  heir  obtained  infeftment  in  virtue  of  the  procuratory  in  favour  of 
the  debtor  and  writs  of  transmission.     The  latter  title  was  preferred,  to 
the  exclusion  of  the  adjudger,  whose  infeftment  was  inept,  as  proceeding 
on  a  warrant  deduced  against  one  who  was  not  infeft^     An  adjudger 
for  debt  is  not  bound  to  produce  his  debtor's  title  to  the  superior  when 
claiming  an  entry.' 

The  only  other  form  of  adjudication  for  debt  is  the  adjudication  in 
security.  Although  the  term  of  payment  of  a  debt  is  not  come,  or 
though  the  debt  be  illiquid,  or  only  contingent,  yet  if  the  debtor  be 
vcrgtna  ad  inapiam, — or  if  the  creditor  be  in  danger  of  losing  his  debt, 
by  other  creditors  adjudging  year  and  day  before  him, — ^the  Court  of 
Session,  ex  nobili  officio,  will  allow  the  creditor  in  such  cases  to  lead  an 
adjudication  in  security  of  his  debt  But  this  process  is  founded  solely 
in  equity,  and  subsists  merely  as  a  security.  It  has  no  legal  term,  and 
may  be  redeemed  at  any  time ;  and  it  can  never  carry  the  property  to 
the  creditor.  It  is  always  a  general  adjudication ;  the  first  alternative 
of  the  Act  of  1672  being  quite  inapplicable  to  such  a  diligence 

^  OrmiBtoD  v.  Hill,  7  Feb.  1S09,  F.  C.  ^  BarcUy  v,  Alexander,  26  Feb.  1946, 8 

'  Anderson  t;.  Nasmyth,  3  March  1758,  D.  649. 
M.   10,676 ;   Home  t;.  Creditors  of  Eye-  «  Marshall  and   Rnthven  v.  Wight,  1 

month,  29  Jan.   1740,  Elchies,  voce  Ad-  March  1782,  M.  6927. 
judication,  No.  23.  *  Stair,  iiL  2.  26 ;  Erakine,  iL  12.  24. 
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yfhen  an  adjudication  for  debt  has  to  be  conveyed,  the  deed  of  CoNysTAvcBOF 
transfer  should  be  a  disposition  and  assignation,  disponing  the  lands  ^"»«-«»'- 
heritably  bat  under  reversion  conform  to  law ;  and  this  deed  will  con- 
tain  the  clauses  usual  in  a  conveyance  of  lands,  and  will  be  followed  by 
sasine  or  registration,  in  like  manner  as  if  it  contained  an  irredeemable 
right  The  assignation  to  writs  will  speciaUy  embrace  the  decree  of 
adjudication,  with  the  grounds  and  warrants  of  it,  and  any  writs  that 
may  have  followed  upon  it.  The  deed  ought  also  to  assign  the  debt 
contained  in  the  decree,  and  vouchers  of  it. 

The  right  of  the  adjudging  creditor  wiU  be  extinguished  by  payment  EzTOforioN  or 
in  the  same  way  as  that  of  any  ordinary  heritable  creditor ;  in  which  ^^^^^°^'^^^' 
case  the  redemption  can  be  declared  in  an  action  of  declarator  of  extinc- 
tion, or  an  action  of  reduction ;  or  a  formal  renunciation  can  be  granted, 
by  which  the  creditor  will  dischaige  the  debt  and  decree,  and  declare 
the  lands  redeemed  and  disburdened  thereof.  Such  deed  ought  to  be 
recorded  ia  the  Segister  of  Sasines,  and  likewise  marked  on  the  margin 
of  the  S^ister  of  Abbreviates  of  Adjudications.  If  the  creditor  has 
been  in  possession,  he  should  obtain  at  the  same  time  a  ratification 
and  discharge  of  his  intromissions,  of  which  he  will  of  course  render 
an  account 

The  only  other  real  diligence  which  I  have  to  notice  is  the  process  Poindiko  thb 
of  Poinding  the  Ground,  being  a  process  competent  only  to  a  creditor  °^°^^^- 
holding  a  real  right, — for  example,  the  creditor  under  a  bond  and  dispo- 
sition in  security,  contract  of  ground-annual,  or  the  like.^  It  is  not 
competent  to  proprietors  or  to  heritable  creditors  in  possession.h  The 
diligence  proceeds  on  the  document  constituting  the  real  right.  We 
have  usually,  first,  a  summons,  in  which  the  title  of  the  creditor  is 
specified,  and  the  lands  are  described.  The  defenders  are  the  proprietor 
and  his  tenants ;  and,  if  the  proprietor  be  deceased,  his  apparent  heir 
may  be  called  as  a  defender,  without  being  previously  charged  to  enter, 
— the  conclusions  being  directed  against  the  moveables  on  the  gi'ound, 
not  against  him  personally. 

The  process  attaches  all  moveables  found  upon  the  ground,  and  What 

ATTACHKD 

belonging  to  the  proprietor ;  also  the  tenants'  moveables  on  the  ground,  bt  it. 
but  these  only  to  the  extent  of  their  rents  past  due  and  current  at  the 
tima    The  conclusion  of  the  summons  is,  that  letters  should  be  directed 
to  messengers-at-arms,  charging  them  to  poind  the  moveables  in  question. 


*  Where  the  compoeitioii  dne  to  the  saperior  was  taxed  and  declared  by  the  charter 
to  be  a  dthUum  fundi,  poinding  of  the  gronnd  for  the  composition  was  allowed  to  the 
superior  against  a  singular  soccessor  in  the  feu — Morrison's  Trustees  v.  Webster,  &c., 
16  Bilay  187S,  5  E.  800.     See  also  Stewart  v.  Gibson's  Trustee,  10  Dec.  1880,  8  R.  270. 

b  That  is  to  say,  to  heritable  creditors  who,  though  not  strictly  proprietors,  hare 
a  title  equal  to  proprietors,  such  as  adjudgers  or  creditors  holding  an  ex  fade  absolute 
disposition,  with  or  without  recorded  back-bond — Scottish  Heritable  Securities  Company 
p.  Allan,  Campbell  and  Company,  14  January  1876,  3  R.  333.  It  is  competent  to  a 
creditor  nnder  a  bond  and  disposition  in  security  who  is  in  possession  under  a  decree  of 
maills  and  duties — ^Henderson  v.  Wallace,  7  January  1875,  2  R.  275. 
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but  the  tenants'  moveables  only  to  the  extent  just  specified.  Letters 
of  poinding  may  be  obtained  under  the  Signet,  upon  the  decree ;  but 
execution  is  competent  upon  the  decree  of  a  Sheriff,  without  either 
Signet  letters  or  Sheriff's  precept^ 

It  is  only  by  this  diligence  that  real  creditors  can  obtain  a  preference 
over  their  debtor's  moveables  on  the  ground.**  Formerly,  creditors 
could  by  this  process  obtain  a  preference  over  all  the  debtor's  moveables 
on  the  ground,  even  afte^  their  debtor  was  bankrupt  and  sequestrated, 
if  their  summons  of  poinding  the  ground  was  raised  and  executed  before 
completion  of  the  trustee's  title  by  confirmation.'  But  by  the  Bankruptcy 
Act  of  1856,  sect.  118,  and  former  Acts  now  repealed,  the  effect  of 
poinding  the  ground  after  sequestration  is  limited  (as  has  been  aheadj 
explained)  to  the  interest  of  the  current  term,  and  one  year's  bygone 
interest,  if  so  much  is  in  arrear  at  the  time.^ 

17 


^  Kennedy  v.  Ramsay's   Trustees, 
Feb.  1862,  14  D.  613. 

<  Hay  V.  Marshall,  22  March  1826,  2 
WiL  k  Sh,  App.  71. 


'  Campbell's  Trostees  «.  P^  13  Jul 
1836,  13  Sh.  237. 

^  See  supra,  p.  1168,  and  relatiTe  note.* 


^  The  service  of  the  summons  puts  a  nexua  on  the  moTeables  on  the  gnrand  at  the 
date  of  service,  interpelling  the  debtor  from  allowing  other  parties  to  acquire  rights 
over  them — Lyons  t;.  Anderson,  Ac.,  21  Oct  1880,  8  B.  24. 


TITLE   IX. 
LEASES. 

I  HAVB  now  to  call  your  attention  to  the  subject  of  Leases,  which 
is  becoming  daily  more  important  as  a  subsidiary  branch  or  department 
of  land-rights. 

A  lease,  in  its  nature,  is  a  personal  contract,  by  which,  on  the  one 
hand,  the  proprietor  for  the  time,  or  lessor,  gives  the  use  or  occupation 
of  a  particular  subject  to  another  as  tenant,  during  a  specified  period, 
for  payment  of  a  yearly  rent  or  other  consideration,  and  on  such  condi- 
tions as  may  be  agreed  on ;  on  the  other  hcmd,  the  lessee  or  tenant 
becomes  bound  to  pay  the  rent  and  fulfil  the  conditions  stipulated. 

So  long  as  leases  conferred  merely  personal  rights,  they  gave  an 
alU^ether  precarious  tenure ;  because,  whenever  a  real  right  came  to 
be  acquired  by  a  purchaser  or  creditor,  the  tenant  was  liable  to  be 
ejected ;  and  our  legislators  very  early  saw  the  necessity  and  essential 
equity  of  giving  security  of  possession  to  tenants.    This  was  done  by 
the  Act  1449,  cap.  18,  intituled,  'The  byer  of  landes  suld  keepe  the  1449, cap.  18. 
tackes  set  before  the  bying.'     The  Act  is  very  short,  and  is  in  these 
terms : — '  Item,  it  is  ordained  for  the  safetie  and  favour  of  the  puir 
'  people  that  labouris  the  ground,  that  they  and  all  utheris  that  hes 
'  taken,  or  sail  take,  landes  in  time  to  come  fra  Lordes,  and  hes  termes 
'  and  zeires  thereof,  that  suppose  the  Lordes  sell  or  annaly  that  land  or 
'  landes,  the  takers  sail  remaine  with  their  tackes,  unto  the  ischew  of 
'  their  termes,  quhais  handes  that  ever  thay  landes  cum  to,  for  siklike 
*  maill  as  they  tooke  them  for.'    Leases  were  thus  at  a  very  early  period 
raised  to  the  position  of  real  rights,  conferring  a  title  of  possession 
preferable  to  that  of  purchasers  and  creditors  whose  rights  were  subse- 
quent in  date  to  the  time  when  actual  possession  under  the  lease  had  Rboistration 
commenced.    And,  by  the  '  Eegistration  of  Leases  (Scotland)  Act,  1 857,'^ 
leases  for  a  period  of  not  less  than  thirty-one  years,  and  possessing 
certain  other  specified  requisites,  can  be  registered  in  the  register  of 
sasines  appropriate  to  the  lands  therein  contained,  on  principles  and 
with  effects  very  similar  to  those  arising  in  connection  with  permanent 

^  20  &  21  Viot.  cap.  26. 
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land-rights.     Leases  falling  ander  the  Act  of  1857  are  in  fact  placed, 
as  nearly  as  the  case  admits,  on  the  same  footing  with  such  land-rights. 

I  wUl  by-and-by  notice  the  particulars  required  in  order  to  confer 
on  leases  the  benefit  of  both  or  either  of  these  Acts.  In  the  meantime,  I 
proceed  to  examine  the  various  deeds  or  contracts  of  lease  most  frequently 
met  with  in  practice,  taking  first  the  ordinary  agricultural  lease. 

In  early  times,  leases  were  unilateral  deeds, — simple  grants  by  the 
landlord  to  the  lessee ;  and,  whilst  in  that  form,  they  sometimes  con- 
tained  a  precept,  and  were  followed  by  instrument  of  sasine  in  favour  of 
the  tenants.  Now,  the  regular  lease  is  almost  always  bUateral ;  though 
a  unilateral  document,  if  containing  all  the  essential  requisites  of  a  lease, 
will  be  sustained.^ 

The  landlord's  part  comes  first,  commencing  with  the  inductive  clause, 

which  may  be  the  payment  of  a  grassum,  and  obligation  to  pay  yearly 

rent,  but  now  is  most  usually  simply  the  obligation  for  the  yearly  rent 

DBBTTKATioy.    Wc  have  next  the  destination  to  the  lessee,  pointing  out  the  line  of 

succession  in  case  of  his  death,  and  generally  excluding  the  right  of 
assigning  or  subsetting.    The  clause  usually  employed  runs  thus: — 
'  To  A.  and  his  heirs,  excluding  heirs-portioners,  and  likewise  excluding 
all  assignees,  legal  or  voluntary,  and  all  sub-tenants.'    In  agricultural 
leases  of  ordinary  duration  (the  case  we  are  now  considering)  there  is  a 
deUdus  personce  as  regards  the  tenant     To  get  a  suitable  tenant  who 
will  live  in  good  neighbourhood  and  work  his  farm  well  is  next  in 
importance  to  getting  a  good  rent.    Apparently,  leases  were  at  first  so 
personal  that  they  came  to  an  end  by  the  tenant's  death.     But  for  a 
very  long  time  they  have  been  descendible  to  his  heirs ;  and  the  heirs 
of  line  are  here  meant,  not  heirs  of  conquest ;  as  leases  do  not  require 
sasine  or  its  equivalent  for  their  completion,  and  conquest,  as  regards 
succession,  is  confined  to  subjects  capable  of  infeftment^    The  exclusion 
of  heirs-portioners  is  of  obvious  importance :    two  or  more  female 
tenants,  especially  if  married,  would  be  unsuitable. 

As  regards  voluntary  assignees  and  sub-tenants,  express  exclusion  is 
not  required  for  the  landlord's  protection,  in  leases  of  ordinary  endurance. 
The  implied  delectus  persoruB  is  enough  for  that  effect  in  such  cases.' 
But  judicial  assignees,  by  adjudication  or  sequestration  (which  last  is 
just  adjudication  of  the  most  comprehensive  character),  are  not  excluded 
without  the  express  clause.^  If,  however,  there  is  no  express  destination 
as  in  Macalister's  case  to  be  immediately  cited,  the  right  to  assign  and 
subset  is  implied  in  leases  of  extraordinary  endurance, — for  example, 
thirty-eight  years.^    And  in  such  leases  sub-tenants  will  not  be  exdnded 


DeUetiu 
persanas. 


Assignees  and 
sub-tenants. 


1  Burnet  v.  Forbes,  27  Nov.  1835,  14 
Sh.  74. 

*  Alison  V.  Proudfoot»  22  Jan.  1788,  M. 
15,290 ;  Earl  of  Cassillis  r.  Macadam,  5 
Dec.  1806,  M.  App.  Tack,  No.  14. 


'  CaDingliam    v.    Hamilton,   21   "Sot, 
1770,  M.  10,410. 

«  Simson  v.  Gray,  22  May  17H  ^• 
15,294. 


^  See  supra,  p.  1075,  note  \ 
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by  the  ezclusion  of  the  assignees :  there  must  be  an  express  clause  aorioultubal 

applicable  to  sub-tenants  also.^    But,  even  if  the  lease  of  a  farm  be  for        '. 

thirty-eight  years,  a  special  destination  to  particular  heirs  is  not  capable  ^^^ra^ISm  "^ 
of  being  altered  or  defeated  by  the  institute,  as  it  might  be  if  it  occurred 
in  an  ordinary  conveyance  of  land.^    The  rights  under  leases  are  governed 
by  the  law  of  contract 

Even,  however,  when  assignees  and  sub-tenants  are  expressly  ex- 
cluded, the  tenant's  creditors  can  possess  through  the  tenant,  although 
he  may  be  bankrupt,^  or  by  putting  in  a  manager  to  carry  on  the  farm. 
Such  arrangements,  however,  are  in  general  prejudicial  to  the  farm ;  as  it 
must  always  be  the  interest  of  creditors  to  extract  the  utmost  from  a 
bankrupt's  estate,  and,  even  when  they  are  carefully  superintended,  it 
is  not  to  be  expected  that  they  will  do  justice  to  the  farm.     It  is  there- 
fore usual  to  provide,  in  agricultural  leases,  not  only  that  the  tenant 
shall  not  be  entitled  to  conduct  the  farm  by  a  manager,  but  that,  in 
case  of  his  bankruptcy,  it  shall  be  in  the  option  of  the  landlord  to 
terminate  the  lease.    The  irritancy  in  case  of  bankruptcy  was  found 
effectual;*  but  you  will  observe  I  propose  only  an  optional,  not  an 
absolute  irritancy.     It  should  be  left  to  the  landlord  to  decide  at  the 
time  what  course  he  will  take.    And,  where  the  lease  prohibited  posses- 
sion for  behoof  of  creditors,  directly  or  indirectly,  in  case  of  the  tenant's 
bankruptcy,  the  clause  was  construed  as  intended  solely  for  the  landlord's 
behoof;  and  a  manager,  who  was  appointed  with  the  landlord's  consent, 
was  found  not  entitled  afterwards  to  withdraw  from  the  management.'^ 
Sometimes  assignees  are  excluded  unless  approved  by  the  landlord ;  but 
such  qualification  is  not  required  in  order  to  give  the  landlord  the  option 
of  accepting  an  assignee,  if  he  thinks  proper ;  and,  on  the  other  hand,  if  he 
declines  to  accept  the  assignee  offered,  he  is  not  bound  to  state  reasons 
for  so  doing.^     The  operation  of  the  clause,  with  and  without  express 
reference  to  the  landlord's  consent,  is  thus  practically  the  same. 

The  absolute  exclusion  of  assignees,  however,  is  sometimes  qualified 
so  as  to  enable  the  tenant  to  leave  the  lease  on  his  death  to  any  one  of 
his  sons,  or,  in  case  of  his  leaving  a  family  in  minority,  to  his  wife ;  or 
otherwise,  to  prevent  the  lease  falling  (in  the  landlord's  option)  to  the 
tenant's  eldest  son,  as  heir-at-law,  which  may  be  an  unsuitable  family 
arrangement  The  relative  provision  in  the  lease  on  this  point  is  intro- 
duced after  the  exclusion  of  assignees,  and  is  in  these  or  similar  words, — 
'  except  that  the  tenant  shaU  be  entitled,  by  any  testamentary  deed  to 
'  take  effect  after  his  death,  to  assign  the  lease  hereby  granted  to  any 
'  one  of  his  sons'  (or  as  the  case  may  be),  *  passing  over  the  eldest  son  or 
*  heir-at-law  for  the  time.' 

^  Trotter  v.  DenniB,  22  Key.  1770,  M.  '  Kinloch  v.  Mansfield,  7  June  1836, 

15,282.  14  Sh.  905. 

>  Bdacalister  v.  Macalister,  22  Feb.  1859, 

21  D.  660.  •  Muir  v.  Wilaon,  20  Jan.  1820,  F.  C. 

'  Monro  v,  MiUer,  11  Dec.  1811,  F.  C.  See  alBo  Doke  of  Portland  v.  Baird  k  Co., 

*  Forbes  v.  Dnncan,  2  June  1812,  F.  C.  9  Nov.  1865,  4  Macph.  10. 
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AoRicuLTUBAL        After  tho  destination,  we  have  the  description  of  the  lands  let»  which 
LBAflB^^^        should  name  the  lands,  and  the  parish  and  county  in  which  they  lia  This 
opiSSd^^^     is  usually  suflBcient,  as  identification  is  the  main  object  of  the  deacription. 
But  if  the  lands  are  held  by  a  tenant  at  the  time,  exactly  as  they  are  to 
be  possessed  by  the  new  lessee,  it  will  in  general  be  advisable  to  describe 
them  also  '  as  possessed  by  C.  D.,  the  present  tenant  thereof.'     I  strongly 
recommend  that  the  quantity  be  not  specified,  unless  the  rent  is  to  be 
at  the  rate  of  so  much  per  acre ;  and  even  in  that  case  it  is  well  to  get 
the  measurement  ascertained  and  mutually  agreed  on  before  the  lease  is 
engrossed  for  signature,  and  then  to  state  the  slump  rent 
Rbsbbrvation        It  is  usual,  after  the  description  of  the  lands,  to  insert  a  variety  of 
reservations  in  favour  of  the  landlord ;  some  of  which,  however,  arise  by 
law,  without  an  express  clause  in  the  lease.    We  have,  first,  a  reservation 
of  mines  and  minerals,  with  power  to  work  them  on  payment  of  surihce 
damages.    The  mines  and  minerals  unquestionably  remain  with  the 
landlord,  and  do  not  fall  under  an  ordinary  agricultural  lease  of  the 
lands ;  and  it  has  been  decided  that  he  has  power  to  work  them  without 
express  clause  of  reservation  in  the  lease.^     But  Lord  Chancellor  Eldon 
has  spoken  of  the  law  as  different  in  England  on  that  point ;  and  the 
power  to  work  should  not  be  omitted. 

We  have  likewise  the  reservation  of  the  plantations  and  trees  on  the 
farm,  with  power  to  the  landlord  to  cut  and  remove  the  trees,  and  to 
plant  others  in  their  stead ;  also  to  resume  a  limited  quantity  of  groond 
for  planting, — he  keeping  up  the  plantation-fences,  and  making  an  allow- 
ance out  of  the  total  rent  for  the  land  resumed,  to  be  fixed  by  arbiters. 
Power  is  also  reserved  to  straighten  marches  and  excamb  groond 
with  neighbouring  proprietors  or  tenants ;  the  landlord  making  allowance 
or  receiving  rent  for  the  land  given  or  received  in  such  transactions. 
Game.  The  game  is  also  usually  reserved,  with  power  to  the  landlord  to 

sport  over  the  fjGinn ;  though  this  reservation  and  power  are  not  reqiured 
in  order  to  give  the  landlord  what  is  expressed  in  them.  The  tenant, 
however,  if  not  prohibited,  can  kill  hares,  these  not  being  now  game; 
and  likewise,  for  the  protection  of  his  crops,  he  may  kill  rabbits,  if 
not  in  a  warren  or  enclosure.'  If,  therefore,  the  right  of  killing  hares  and 
rabbits  is  not  to  be  allowed  to  the  tenant,  the  lease  must  expressly  say  sa 
i^uBANCB  The  endurance  of  the  lease  is  next  specified,  which  is  seldom  less 

than  nineteen,  or  more  than  twenty-one  years,  from  the  term  of  the 
tenant's  entry.  If  any  break  is  to  be  allowed,  it  will  be  expressed 
in  this  clause.  In  a  special  case,  where  the  term  of  endurance  was 
omitted  in  the  lease,  reference  was  allowed  to  the  advertisement  of  the 
farm ;  and  the  term  there  stated  was  held  to  be  that  for  which  the 

^  Smith  17.  MacgiU,  21  June  1768,  M.  15,266. 
>  Moucrieff  V.  AmoU,  12  Feb.  1828,  6  Sh.  530. 

^  The  Act  43  ttnd  44  Vict.  cap.  47,  conferred  on  tenants  a  right  to  kill  ground  gme 
(hares  and  rabbits)  concnrrentiy  with  any  other  person  entitled  to  kiU  snch  gune 
on  the  same  land.     Leases  or  oontraots  in  force  at  the  date  of  the  Act  are  ezc 
from  its  operation-^^Mct.  5. 
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lands    were  let^    The  tenn  of  entry,  which  will  be  stated  in  this  aobioultural 

clausey  varies  according  as  the  farm  is  wholly  or  chiefly  pasture  or^*^^; 

arable,  and  according  to  the  custom  of  the  district    In  pasture  farms,  Term  op 
Whitsunday  is  the  usual  term  of  entry,  except  as  to  such  land  as     ™^* 
is  arable,  in  regard  to  which  entry  is  usually  deferred  till  Martinmas 
following.    In  arable  farms,  again,  Martinmas  is  the  more  usual  term, 
except  that  in  some  districts  entry  to  the  houses,  and  lands  in  grass,  is 
given  at  the  Whitsunday  preceding. 

We  next  have  the  clause  of  warrandice.  This,  when  absolute,  as  it  warbandicb. 
usoally  is,  implies  that  the  landlord  shall  indemnify  the  tenant  for  his 
loss  in  case  he  is  evicted  from  the  possession  of  the  lands  let  The 
claim  against  the  landlord,  in  such  cases,  extends  to  the  full  amount 
of  the  estimated  damages  or  loss  to  arise  during  the  term  of  the  lease 
unexpired  at  the  time  of  the  eviction.  Absolute  warrandice  is  implied 
in  a  lease  when  no  warrandice  is  expressed.^ 

We  now  come  to  the  obligations  of  the  tenant,  the  first  of  which  is  rrnt. 
to  pay  the  stipulated  rent.  The  rent  is  usually  payable  half-yearly ; 
the  first  pajrment  commencing  at  a  term  previous  to  which  the  first 
year's  crop  may  have  been  partly  realised,  and  the  second  payment 
six  months  thereafter,  by  which  time  the  whole  crop  ought  to  be  realised. 
Thus,  if  the  tenant  enters  at  Martinmas  1858,  his  first  crop  will  be  that 
of  the  year  1859,  and  his  first  year's  rent  will  be  made  payable  one-half 
at  Candlemas,  or  perhaps  Whitsunday,  1860  (fifteen  or  eighteen  months 
after  the  term  of  entry),  the  other  half  at  the  Lammas  or  Martinmas 
following.  The  future  rents  will  go  on  regularly  at  intervals  of  six 
months  during  the  currency  of  the  lease,  with  this  exception,  that  the 
rent  of  the  last  crop  under  the  lease  should  be  made  payable  before  the 
crop  is  removed,  otherwise  the  security  of  the  crop  may  be  lost  to  the 
landlord.^  The  obligation  for  payment  should  stipulate  for  penalty  in 
case  of  failure,  and  interest  at  five  per  cent  during  non-payment  If  the- 
rent  is  payable  in  grain,  or  in  kind,  the  rules  for  conversion  into  money 
should  be  specified. 

Sometimes  the  tenant  is  taken  bound  to  pay  public  and  parish  pubuc 
buidens.  Without  such  obligation  he  is  liable  only  to  pay  half  of  the  ®"*^^^- 
schoolmaster's  salary,^  half  of  the  poor's-money,  and  the  whole  statute- 
labour  road-money.  An  obligation  on  the  tenant  to  pay  the  whole 
public  burdens  imposed  or  to  be  imposed  on  the  lands  will  not  make 
him  liable  to  pay  the  feu-duty  to  the  superior,  which  is  not  a  public 
burden.^  On  the  other  hand  a  landlord  who  bound  himself  to  relieve 
the  tenant  of  the  whole  public  burdens  affecting  the  lands  was  found 
liable  to  pay  the  road-money  usually  payable  by  the  tenant^ 

I  RiuBeU  V.  Freen,  14  May  1835,  13  Sb.  «  York  Buildings  Co.  v.  Grant,  26  July 

752.  1737,  M.  16,338. 

s  Middleton  v,  Megget,  27  Nov.  1828,  *  Brown  v.  Weir  and  Curators,  11  July 

7  Sh.  76.                             >  1696,  cap.  26.  1839, 1  D.  1237. 

^  See  note  on  page  555,  supra. 
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Agricultural  The  landlord  is  bound  at  Common  Law,  and  he  usually  expressly  binds 
''^"^j himself,  to  put  the  houses  and  fences  in  sufficient  habitable  and  tenant- 
able  condition  at  the  tenant's  entiy.  It  is  veiy  important  that  this 
general  obligation  should  be  made  specific,  by  reference  to  a  schedule  of 
what  is  to  be  done ;  or  that  there  should  be  a  maximum  sum  named,  to 
be  laid  out  by  the  landlord,  within  a  specified  number  of  years  fit>m  the 
KKPAIR8.  commencement  of  the  lease,  in  necessary  repairs  or  otherwise ;  or  that 

a  party  should  be  named,  at  whose  sight  the  repairs,  etc.,  are  to  be 
executed.     If  no  definite  arrangement  on  this  point  is  made,  there  is 
risk  of  trouble  aud  loss  to  both  parties,  and  of  ill-feeling  arising  between 
them.    When  the  landlord's  obligations  in  the  above  particulars  are  ful- 
filled, the  tenant  is  bound  by  law,  and  is  usually  taken  expressly  bound, 
Maintenance   ^  maintain  the  houses  and  fences  during  the  lease,  and  to  leave  them  at 
OK  BUILDINGS,   jj^g  expiry  in  the  like  condition  as  he  gets  them,  tear  and  wear  always 
excepted.    This  obligation  on  the  part  of  the  tenant,  however,  will  not 
extend  to  the  repairing  of  damage  caused  by  a  hurricane  or  any  extra- 
ordinary accident  or  occurrence.^     In  a  case  where  the  premises  were 
destroyed  by  fire,  and  both  parties  wished  them  to  be  rebuilt,  the  Court 
held  the  cost  of  rebuilding  to  fall  on  the  landlord.'     But,  where  the 
landlord  refused  to  rebuild  after  a  fire,  the  House  of  Lords,  reversing  the 
judgment  of  the  Court  of  Session,  found  that  neither  he  nor  the  tenant 
was  bound  to  rebuild.'    This  decision  was  founded  on  the  principle  that 
res  perit  domino,  and  that,  when  lands  and  houses  are  the  subject  of  a 
lease,  the  tenant  is  dominus  to  the  extent  of  his  interest  under  the  lease, 
the  landlord  is  dominus  quoad  ultra.     In  this  case  the  Lord  Chancellor 
said  that  difficulties,  such  as  there  occurred,  should  be  obviated  by  express 
FiRB  IN8UR-      stipulation.     It  is  usual  for  the  landlord  to  insure  the  houses  in  his  own 
name  against  fire ;  and  leases  usually  provide  in  what  proportions  the 
parties  are  to  pay  the  yearly  premium  and  duty.     In  connection  with 
this  obligation,  there  ought  to  be  a  provision  for  disposal  of  the  money 
to  be  paid  by  the  insurance  company  in  case  of  a  fire.    It  is  usual  to 
give  the  landlord  a  large  discretion  on  this  point,  as  he  is  the  party 
chiefly  interested.     But  the  tenant  can  insure  on  his  own  account,  and 
when  he  does  so,  and  a  fire  occurs,  he  is  not  bound  to  communicate  the 
sum  received  by  him  from  the  insurance  company  to  the  landlord,  nor 
to  lay  out  any  part  of  it  in  rebuilding  what  has  been  destroyed  by  the 
fire.^     Apparently,  in  case  of  the  destruction  of  the  houses,  the  tenant 
will  be  entitled  (if  they  are  not  rebuilt)  to  an  abatement  of  rent,  or,  if 
the  houses  destroyed  are  essential  to  the  proper  occupation  of  the  farm, 
to  abandon  his  farm  altogether.^ 

When  a  tenant  erects  buildings  or  fences  on  the  farm  during  his 

^  aerk  V,   Baird,   10  July   1741,   M.  reversed  22  March,  12  liay,  and  3  Jolj 

10,12S ;  Stirling  v.  Strang,  26  Feb.  1857,  1815,  3  Dow's  App.  233. 
19  D.  568.  *  Soottiah    Union    Insarmnce   Comply 

*  Swinton  v.  M'Doagal,  16  Jan.  1810,  v.  Mackintosh,  21  Jan.  1831,  9  Sh.  310. 
F.  C.  &  BeU on Uaaes, i  240.    SeealaoMack- 

s  Walker  «.  Bayne,  30  May  1811,  F.  G. ;  intosh's  caae. 
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lease,  he  is  bound  to  leave  them  at  the  tennination  of  the  lease  without  agrioultubai 

compensation,  unless  specially  stipulated  for.     But  the  general  obliga-  ^^^^ 

tion  on  the  tenant,  to  keep  and  leave  the  buildings  on  the  farm  in  repair, 

does  not  extend  to  snch  as  are  erected  by  himself  without  compensation.^ 

But  it  is  usual,  when  the  tenant  is  to  erect  buildings  or  fences  at  his 

own  expense,  to  stipulate  that  he  shall  be  paid  for  them  at  the  expiry 

of  the  lease,  according  to  a  valuation  to  be  then  made;  in  which  case  he 

will  be  taken  bound  to  keep  and  leave  them  in  good  order ;  and  the 

obligation  in  his  favour  is  held  to  be  a  proper  condition  or  part  of  the 

lease,  and  therefore  effectual  and  binding  on  singular  successors  of  the 

landlord  in  the  farm. 

The  tenant  is  further  bound  by  law,  and  is  usually  taken  expressly 
bound,  to  enter  into  possession,  and  to  stock  and  labour  the  farm ;  and, 
if  he  fails  to  stock  it  properly,  the  Sheriff  will,  on  application,  order 
him  to  provide  stocking.  It  is  also  usual  to  bind  the  tenant  to  reside 
on  the  farm.^ 

We  next  have  the  obligation  as  to  cropping  and  manuring  the  farm,  Cbofpino. 
the  object  of  which  is  to  prevent  the  lands  from  being  impoverished  and 
run  out  or  mismanaged.  With  this  obligation  there  is  in  general  con- 
nected a  stipulation  that,  without  prejudice  to  the  landlord's  right  to 
enforce  specific  implement  of  the  obligations  of  the  lease,  which  he  is 
always  entitled  to  do,  the  tenant  shall  pay  a  certain  amount  of  additional 
rent  for  every  acre  of  land  which  shall  in  any  year  be  miscropped ;  and 
if  this  stipulation  is  made  pactional,  and  not  penal,  the  Court  will 
enforce  it  literally,  unless  it  be  extravagant^  If  it  be  in  the  shape  of  a 
penalty,  it  will  authorise  a  claim  only  to  the  extent  of  the  actual  loss 
by  the  miscropping,  the  amount  of  which  will  be  a  question  for  a  jury.^ 
The  tenant,  however,  is  not  entitled  to  miscrop  upon  payment  of  the 
penalty,  or  even  of  the  stipulated  additional  rent.  He  is  bound  by  the 
obligations  of  the  lease ;  and  though  I  have  recommended  an  express 
provision  that  the  landlord  is  not  bound  to  be  satisfied  with  the  penalty 
or  additional  rent,  there  is  no  doubt  of  his  legal  right  to  require  the 
fulfilment  of  the  lease  without  such  express  clause 

The  tenant  is  likewise  bound  by  law,  and  is  usually  taken  expressly 
bound,  to  consume  on  the  farm  the  whole  straw  and  fodder  produced  on 
it,  except  that  of  the  last  or  waygoing  crop.^ 

We  have  then  the  tenant's  obligation  to  remove  at  the  expiry  of  the  Obugation 
leasa    This,  as  usually  expressed,  binds  the  tenant  to  remove  without 
warning ;  but  it  is  fully  settled  that  warning  is  necessary  notwithstand-  ^^^^^t 
ing.    The  warning  has  to  be  given  forty  days  before  the  term  of  removal 

iThomBOQ  V.  Oliphant,  8  Feb.   1822,  ^  Mackeozie  v.  Craigiea,  18  June  1811 

1  Sh.  307.  F.  C. 

<  LawBon  v,  Ogilvy,  16  May  1832,  10  «  Pringle  v,  Macmurdo,  30  June  1796, 

Sh.  531.  M.  6575. 


^  In  the  case  of  Edmond  v.  Reid,  26  May  1871,  9  Macph.  782,  a  tenant  was  held 
to  have  forfeited  the  right  to  possesaion  of  a  farm  in  respect  of  non-fulfilment  of  an 
obligation  to  reside  thereon. 
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AoRicuLTUBAL  named  in  the  lease,  whatever  that  may  be ;  and,  if  the  lease  names 
^'^^  different  terms  of  removal  from  lands  and  houses,  or  other  subjects 

contained  in  the  lease, — ^that  is,  if  there  be  two  or  more  terms  of  partial 
removal, — ^the  warning  must  be  given  forty  days  before  such  of  these 
terms  as  is  first  in  date.     If  the  lease  contains  consent  to  r^istration  for 
execution,  a  charge  to  remove  may  be  given  upon  the  decree  of  r^istra- 
tion.     If  there  are  only  missives,  or  a  lease  without  consent  to  execution 
there  must  be  a  summons  of  removing,  which,  like  the  charge  on  the 
decree  of  registration,  has  to  be  executed  forty  days  before  the  term  of 
total  removal,  or  first  term  of  partial  removal  when  there  are  two  or  more 
such  terms ;  and  the  summons  has  likewise  to  be  called  in  Court  before 
the  commencement  of  the  forty  days.    The  term  being  come,  and  decree 
obtained  on  the  summons,  the  removing  will  be  carried  into  effect  by  a 
Sheriff's  precept  on  forty-eight  hours'  warning ;  or,  if  there  has  been  a 
charge  on  the  decree,  the  Sheriff  will  eject  the  tenant  on  six  days'  notice.' 
A  letter,  containing  an  obligation  to  remove,  granted  shortly  before  the 
time  when  legal  warning  is  to  be  given,  and  expressly  dispensing  with 
formal  warning,  is  equivalent  to  a  decree  of  removal  in  terms  of  the 
lease ;  and,  if  the  lease  is  stamped,  the  letter  is  regarded  as  part  of  the 
contract,  and  held  therefore  not  to  require  any  further  stamp.'     K  there 
is  no  timeous  warning,  or  its  equivalent,  the  subjects  are  held  to  be 
tacitly  re-let  for  another  year ;  and  it  is  not  uncommon  to  stipulate  that, 
in  case  of  the  subjects  being  possessed  by  tacit  relocation  or  otherwise, 
without  a  new  and  formal  written  bargain,  the  tenant  shall  pay  extra 
rent ;  and  if  this  is  made  pactional  and  not  penal,  and  the  amount  of 
extra  rent  be  not  exorbitant,  the  stipulation  will  be  enforced  as  part  of 
the  bargain  between  the  parties.^     The  landlord  who  grants  a  lease  can 
raise  a  removing  in  virtue  of  the  title  on  which  he  granted  the  lease, 
whether  such  title  be  feudalised  or  not,  or  even  though  he  was  possess- 
ing on  apparency  only.    The  heir  of  the  last  proprietor  is  entitled  to 
raise  a  removing  before  completing  titles  to  the  lands;  but  he  must 
have  a  real  right  before  the  action  is  called  in  Court.    All  other  parties, 
in  order  to  be  entitled  to  raise  a  removing,  must  have  a  real  right  in 
the  lands. 

BuiLDma  I  next  advert  to  the  lease  of  a  small  portion  of  ground  for  building 

^•"^^  purposes,  which  strongly  resembles  a  feu-contract  of  ground  for  the  like 

purposes.  The  main  distinctions  between  this  and  the  agricultural  lease 
are,  that  the  building  lease  is  usually  of  long  endurance, — 99  years,  or 
even  999  years,  not  being  a  very  uncommon  term.  It  is  therefore 
assignable  without  special  destination  to  assignees ;  and  the  ground  may 
be  subset  likewise  without  special  power. 

1  The  Act  16  &  17  Vict  cap.  80,  Beds.  <  Bain  v,  Stewart,  14  July  1852,  H 

30, 31,  lias  in  certain  cases  simplified  the  D.  1007. 
process  of  removing,  by  providing  that 

a  probative  lease,  or  letter  of  removal,  '  Mackintosh  v.  Maodonell,  1  Feh  17^ 

shidl  have  the  same  effect  as  a  decree  of  M.  App.,  Tack,  Na  5. 
removing. 
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As  tlie  yearly  rent  in  such  cases  is  above  the  agricultoral  value,  it  is 

generally  stipulated  that  a  house,  of  value  sufficient  to  secure  the  rent, 

shall  be  erected  by  the  tenant  on  the  lands  within  a  limited  time,  and 

thereafter  maintained  during  the  currency  of  the  lease ;  and  there  may  be, 

as  in  feu-contracts,  conditions  against  building  any  more  than  one  house, 

and  on  various  other  points,  for  the  preservation  of  amenity.    But  there 

is  this  great  distinction  between  the  two  cases  as  regards  the  necessity 

for  restraining  clauses,  that  whereas  the  vassal  under  a  feu-contract 

is  absolute  proprietor,  and  so  can  do  all  the  acts  lawful  to  a  proprietor 

unless  validly  restrained,  the  tenant  under  a  lease  is  not  proprietor. 

The  landlord  remains  proprietor,  and  as  a  general  rule  the  tenant  can 

do  nothing  which  he  is  not  expressly  authorised  to  do.     At  all  events, 

he  can  do  nothing  inconsistent  with  the  general  objects  for  which  the 

lease  is  granted  to  him.     There  is  not,  therefore,  the  same  essential 

occasion  for  stringent  clauses  of  irritancy,  on  the  points  now  under 

consideration,  in  l^e  case  of  the  lease,  as  in  that  of  the  feu-contract. 

I  next  notice  the  mineral  lease.  This  important  instrument  has  of  Minxbal 
late  years  come  into  extensive  use.  It  is  classed  among  leases,  and  is,  in  ''^^'' 
form,  strictly  a  lease.  But,  in  the  leases  we  have  been  considering,  the 
use  only  of  the  land — salvd  mbstantid — forms  the  subject  granted  by 
the  landlord.  In  this  case,  what  is  granted  is  the  privilege  of  removing 
and  consuming  certain  substances  under  the  surface  of  the  ground,  and 
of  using  and  displacing  so  much  of  the  surface  as  may  be  required  in 
winning,  manufacturing,  storing,  and  removing  these  substances,  or  their 
produce  when  manufactured. 

I  will  notice  only  the  leading  distinctions  between  this  and  the 
agricultural  lease.  The  mineral  lease  is  often  granted  to  a  trading 
company ;  and  assignees  and  sub-tenants  are  in  general  not  absolutely 
excluded.^  It  is  common  to  stipulate,  however,  that  notwithstanding 
assignation  or  sub-lease  the  original  tenants  shall  remain  bound  for  the 
rent  and  other  prestations  incumbent  on  the  tenants. 

There  is  always  an  exception,  from  leases  of  underground  minerals, 
of  those  which  lie  under  public  roads,  and  houses,  and  buildings  standing 
on  the  ground,  and  for  such  a  space  along  or  around  the  same  as  may 
be  thought  necessary  for  their  stability  and  security. 

The  term  of  endurance  varies  much  more  than  in  the  case  of  agri*  endurance. 
cultural  lease&  It  is  seldom  less  than  nineteen  and  is  often  thirty- one 
years,  or  even  longer,  if  heavy  outlay  is  expected  at  the  commencement. 
But  the  mineral  lease,  being  of  a  subject  which  may  be  untried,  or  the 
extent  or  quality  of  which  is  not  fully  known,  is  a  speculation  on  the 
tenant's  part.  Provision  is  therefore  necessary  for  enabling  the  tenant 
to  be  quit  of  the  obligations  in  case  the  trials  shall  fail,  or  the  field 
prove  not  workable  to  profit ;  in  other  words,  in  case,  after  a  fair  and 
full  endeavour  on  the  tenant's  part  to  turn  the  lease  to  good  account,  the 
speculation  shall  not  succeed.    With  that  view  the  lease  generally  allows 

^  See  Duke  of  Portland  v.  Baird  &  Co.,  already  dted,  9  Nov.  1866,  4  Macph.  10. 
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breaks  to  the  tenant  at  intervals  of  five  years,  upon  previous  written 
notice  of  six  or  twelve  months,  and  without  any  cause  assigned.^ 

The  lease  then  gives  the  tenant  the  necessary  powers  to  search  for, 
win,  work,  store,  and  remove,  or  use  and  consume  the  minerals,  and  to 
make  the  necessary  erections  and  works  for  that  purpose,  subject  to 
various  provisions  for  securing  that  the  whole  minerals  shall  be  faith- 
fully wrought  out  if  possible,  and  to  qualifications  for  protection  against 
needless  or  accidental  damages ;  the  burden  of  all  which  damages,  if  any 
shall  arise,  is  thrown  on  the  tenant    These  powers  and  provisions  are 
often  very  minute  and  particular,  especially  when  underground  minerals 
are  to  be  wrought  in  the  vicinity  of  mansion-houses,  farm-steadings 
plantations,  canals,  railways,  or  public  roads ;  and  it  is  impossible 
here  to  give  more  than  the  above  very  general  view  of  them ; — more- 
over, they  are  in  no  two  cases  alik&     It  is  very  usual,  however,  to 
provide  specially  against  the  communication  of  pits  or  mines  to  neigh- 
bouring proprietors  or  tenants. 

We  have  then  the  clause  of  absolute  warrandice,  which  it  is  usual 
to  qualify  to  this  effect,  that  the  existence  or  quality  of  the  minerals 
in  the  lands,  or  the  success  of  the  trials,  is  not  guaranteed,  but  merel}* 
that,  if  the  minerals  are  there,  they  are  let  in  terms  of  the  lease. 

We  have  then  the  tenant's  obligations,  the  first  of  which,  relating  to 
the  yearly  return  to  be  made  to  the  landlord,  is  of  a  peculiar  nature. 

The  subjects  let  may  be  worked  more  or  less  largely ;  and  the  land- 
lord should  be  paid  accordingly.  But  at  the  same  time  provision  should 
be  made  for  securing  that  the  subjects  shall  really  be  worked,  and  not 
allowed  to  lie  in  the  ground.  For  accomplishing  these  objects,  the 
tenant  is  taken  bound  to  pay  a  fixed  rent  of  specified  amount^  or,  in  the 
landlord's  option  (to  be  annually  declared),  a  lordship  or  royalty  of  a 
certain  proportion  of  the  gross  or  net  produce,  or  of  so  much  per  ton  of 
minerals  raised  and  sold.  The  obligation  for  the  fixed  rent  is  intended 
to  prevent  the  tenants  from  neglecting  or  ceasing  to  work;  and  the 
obligation  for  the  royalty  is  intended  to  secure  to  the  landlord  his  fair 
share  of  the  results  of  their  working.  But,  as  the  tenants  of  new  fields 
require  a  year  or  more  before  they  can  raise  any  minerals,  they  are 
generally  not  bound  to  pay  more  than  the  royalty  during  the  time 
required  for  preliminary  operations. 

But  it  is  usual  also  expressly  to  bind  the  tenant,  in  the  case  of  an 
untried  field,  to  take  within  a  limited  period  all  such  measures  as  shall 
be  necessary  in  the  opinion  of  some  skilled  person,  named  or  to  be 
named  by  the  parties  or  by  the  Sheriff  of  the  county,  for  fairly  and  fully 
proving  the  field,  and  ascertaining  whether  or  not  there  are  minerals  in 
it  workable  to  profit ;  and,  if  breaks  are  allowed,  it  is  usual  to  declare 


*  The  tenant  is  not  entitled  to  abandon  the  lease  between  the  breaks,  on  the  pwaA 
that  the  minerals  are  not  workable  to  profit — Gowans  v.  Christie,  8  Feb.  1871,  affinoed 
14  Feb.  1873,  11  Macph.  (H.  L.)  1 ;  see  also  Fleemingv.  Baird  k  Co.,  18  March  1871, 
9  Macph.  730 ;  Shotts  Iron  Co.  i;.  Lord  Deas,  25  Feb.  1881,  8  R.  530. 
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that  no  break  shall  be  available  without  the  report  of  such  skilled  person  Miniral 

that  all  proper  measures  for  the  above  purpose  have  been  taken.  "'^^J 

For  ascertaining  the  amount  of  the  royalties,  the  tenants  are  bound  asoirtain- 

®  'f  '  MXin!  OF  LORD- 

to  keep  regular  books,  showing  various  particulars  in  full  detail,  bhips. 
Amongst  these,  the  most  essential  probably  is  the  statement  of  the  daily 
output  of  each  kind  of  mineral  Having  ascertained  the  daily  output, 
the  landlord  has  the  materials  for  a  charge  against  the  tenants,  as  it  is 
necessary  then  to  show  the  disposal ;  but  various  checks  and  securities 
as  to  this  are  often  provided  for.  The  books  should  be  made  patent  to 
the  landlord;  periodical  states  should  be  sent  to  him;  and  accounts, 
made  up  from  the  books  or  states,  should  be  declared  sufficient  to 
constitate  and  ascertain  the  amount  of  the  royalties  at  any  time  due 
under  the  lease. 

The  tenant  likewise  binds  himself  to  pay  rent  for  land  occupied  or  Restoration 
damaged  by  his  operations  during  the  lease ;  to  restore  and  re-soil  ground  ^^  °""^^^- 
made  use  of,  as  soon  as  it  ceases  to  be  required  for  his  works ;  to  enclose 
ground  whilst  in  use,  and  roads  thereon ;  to  enclose  pits  when  not  in 
use,  and,  if  required,  to  fill  them  up. 

With  regard  to  the  workings,  these  are  to  be  conducted  in  a  regular  Regulations 
and  systematic  manner,  and  so  as  to  extract  all  the  minerals  capable  of  ^*  ^  ^^^kinq. 
being  wrought  out  and  removed  consistently  with  security  above  as  well 
as  below  ground,  and  with  good  management.  The  tenant  is  usually 
prohibited  from  working  quite  up  to  the  march  of  his  field,  lest  he  should 
encroach  on  a  neighbouring  field,  and  is  subjected  to  a  heavy  lordship 
(not  a  penalty)  in  case  he  contravenes  this  provision ;  and  the  landlord 
reserves  right  to  enter  the  workings  at  all  convenient  times,  to  make  or 
check  surveys,  plans,  or  reports. 

On  removal,  the  tenant  is  to  leave  the  workings  in  good  order,  Rrmoval. 
and  readily  accessible ;  and,  if  required,  he  is  to  leave  all  erections  and 
machinery  on  the  premises  to  the  landlord  or  incoming  tenant  at  a 
valuation.  The  articles  are  usually  to  be  valued  as  connected  with  a 
going  work,  if  the  work  is  likely  to  be  carried  on  for  a  certain  number  of 
years  specified.  If  the  work  is  not  to  be  carried  on  for  the  time  speci- 
fied, the  principle  of  the  valuation  is  to  be  that  applicable  to  articles  to 
be  removed. 

Such  is  a  very  general  outline  of  the  peculiar  provisions  of  an 
ordinary  lease  of  underground  minerals. 


The  sub-lease,  viewed  as  a  deed,  is  substantially  the  same  as  the  Sub  lkark. 
principal  lease.  It  may  competently  be  granted  when  there  is  in  the 
lease  express  power  to  subset,  or  even  express  power  to  assign, — 
that  being  held  as  implying  power  to  subset;^  and  when  the  principal 
lease  is  of  more  than  ordinary  endurance.  The  power  of  subsetting, 
when  granted  without  qualification,  allows  a  sub-lease  of  the  whole 

^  Baokton,  ii  9.  1. 
VOL.  II.  2  K 
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lands.^  But  the  principal  tenant  remains  liable  to  fulfil  his  obligations 
under  the  principal  lease,  just  as  if  the  sub-lease  had  not  been  granted. 
The  sub-lease  must  be  granted  subject  to  all  the  conditions  of  the 
principal  lease,  a  copy  of  which  is  usually  deUveied  to  the  sub-tenant 
The  warrandice  under  the  principal  lease  may  be  assigned  to  the 
sub-tenant,  but  is  available  to  him  even  though  not  assigned.^ 

Before  noticing  the  assignation  of  a  lease,  I  may  observe  that, — except 
in  cases  falling  under  the  Leases  Eegistration  Act  of  1857,  when  it  is 
desired  to  take  advantage  of  the  powers  conferred  by  that  Act, — the 
tenant's  heir  has  full  right  to  the  lease,  and  can  assign  or  otherwise 
dispose  of  an  assignable  lease,  without  service  or  any  other  written  titla'^ 
He  can  also,  without  written  title  (except  in  the  cases  above  referred 
to),  reduce  rights  improperly  granted  by  the  tenant^    But,  as  to  leases 
under  the  Act  of  1857,  the  heir,  before  availing  himself  of  any  of  the 
powers  conferred  by  that  Act,  must  make  up  his  title  in  one  or  other 
of  the  ways  prescribed  by  the  Act,  and  also  record  his  title  as  thereby 
appointed.^ 

The  assignation  of  the  lease  is  a  very  simple  deed,  whether  granted 
under  the  Act  of  1857,  or  independently  thereof.  When  not  under  the 
Act,  the  tenant,  for  the  considerations  specified,  assigns  to  the  assignee 
the  lease,  with  all  its  rights  and  privileges,  from  and  after  a  certain  term, 
subject  to  the  burden  of  paying  the  future  rents,  and  fulfilling  the  other 
stipulations,  all  which  the  assignee,  by  acceptance  of  the  assignation, 
becomes  bound  to  pay  and  fulfil,  the  cedent  engaging  to  relieve  him  of 
bygone  rents  and  other  stipulations.  When  the  lease  assigned  is  of 
ordinary  endurance,  the  warrandice  is  usually  from  fact  and  deed  as 
regards  the  landlord's  powers  to  grant  the  lease  assigned,  which  poweis 
the  cedent  does  not  warrant.  But  the  cedent  ought  to  warrant  his  own 
title,  if  he  is  not  the  original  tenant,  absolutely.  Where  the  lease  is  of 
extraordinary  endurance,  and  the  tenant's  right  substantially  that  of  a 
proprietor,  I  do  not  see  why  he  should  not  grant  absolute  warrandice 
including  therein  his  landlord's  powers,  just  as  if  he  were  conveying 
a  permanent  land-right.  But  this  is  a  point  of  some  difficulty ;  and 
undoubtedly  past  practice,  generally  a  good  guide  on  such  a  matter,  is 
against  the  absolute  warrandice.  The  word  '  dispone '  is  not  necessaiy, 
and  is  not  appropriate,  in  the  conveyance  of  a  lease.^ 

^  Crawfurd  v.  MaxweU,  28  June  1758.  *  Anonymons  case,  26  June  1754, 5  Br. 

M.  15,307.  Sup.  814. 

njX^if2i:F%:z^i  S"*""*  , J  ^- «. '. «.  »•  ^'^^  <^'  <^'- 

»Boyd  V.  Sinclair,  17  June  1761,  M.      ^   '* 
14,375 ;    CampbeU    v.  Cunninghame,  16  *  Lord  Moncreiff  in  Blair  n  Blair,  14 

Feb.  1739,  M.  14,375.  Nov.  1849,  12  D.  114. 


^  As  to  the  liability  of  the  tenant's  executor,  when  the  heir  refuses  to  take  np  tiie 
lease,  see  Bethune  v.  Morgan,  16  December  1874,  2  B.  186, 
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Under  the  Act  of  1857,  the  form  of  the  assignation  is  substantially  Assiokationop 
as  above,  except  as  regards  the  warrandice,  which  is  in  the  words  of  the  "^*' 
corresponding  clause  in  dispositions  in  the  form  given  in  schedule  (A) 
of  the  Transference  of  Lands  Act  of  1847, — ^^  And  I  grant  warrandice ;' 
and  by  the  Leases  Act,  sect.  20,  this  clause  has  the  same  effect  as  the 
clause  in  the  disposition,  viz.,  absolute  warrandice  as  regards  the  lands 
and  titles,  and  warrandice  from  fact  and  deed  as  regards  the  rents. 

Even  when  the  lease  contains  power  to  assign,  the  assignee  becomes  Lubiuties  op 
liable  to  the  landlord  not  only  for  the  future,  but  likewise  for  the  past  ^®^'°^**- 
due  rents,  if  any  are  outstanding.^     The  liability  for  these  is  held 
insepaxable  from  the  right  to  the  lease.    The  cedent,  however,  is  not 
liable  (as  in  the  case  when  a  sub-lease  is  granted)  for  the  future  rents.^ 

Under  the  Act  of  1857,  sect.  3,  the  right  of  the  assignee  is  made  completion 
complete  by  registration  of  the  assignation  in  the  register  of  sasines  in  ^^^^^^'^ 
which  the  lease  has  been  recorded ;  and  the  cedent's  right  being  always 
recorded  at  the  same  time,  if  not  previously.  Where  that  Act  does  not 
apply,  then,  if  there  is  a  sub-lease,  the  right  of  the  assignee  to  the 
principal  lease  will  be  completed  by  intimation  to  the  sub-tenant.'^  If 
there  is  no  sub-lease,  the  assignee's  right  can  be  completed  only  by  actual 
possession  of  the  subjects.^  This  necessity  of  obtaining  actual  pos- 
session rendered  leases  (if  not  accompanied  by  sub- lease)  of  no  avail  as 
securities  for  debt,  and  still  operates  to  the  same  effect,  except  when 
there  is  a  sub-lease,  and  in  cases  to  which  the  Act  of  1857  applies.  But 
in  the  last-mentioned  class  of  cases,  the  principle  of  registration  has 
been  made  effectual  not  merely  as  to  absolute  assignations,  but  likewise 
as  to  assignations  in  security  and  redeemable.^ 

Bonds  and  assignations  in  security  may  now  be  granted  over  lease-  bond  and 
hold  property  (if  the  lease  is  within  the  scope  of  the  Act  of  1867),  ^security. 
and  may  be  transferred  to  heirs  or  to  voluntary  and  judicial  assignees, 
including  general   disponees  and  trustees  in  sequestrations;  and  they 
may  be  discharged  according  to  forms  scheduled  at  the  end  of  that  Act, 
which  are  very  similar,  and,  by  relative  enacting  clauses,  have  effects  very 
similar  to  those  of  the  corresponding  deeds  and  instruments  applicable 
to  securities  over  permanent  land-rights.     But  though  assignations,  or 
assignations  in  security,  are  available  against  the  creditors  of  the  cedent 
only  when  followed  by  actual  possession,  or,  if  imder  the  Act,  when 
registered,  the  assignee,  by  accepting  an  assignation  which  binds  him  to 
pay  the  future  rents,  and  to  which  the  landlord  consents,  incurs  a 

^  Bom  v.   Monteith,  5  Feb.  1786,  M.  »  Sime's  Trustee,  Petitioner,   23  May 

15,290.  1806,  M.  App.  Tack,  No.  13. 

*  Brock  V.  Cabbell  and  others,  6  March 

>  Skene  v,  Greenhill,  20  May  1825,  4      1830,  8  Sh.  647  ;  affirmed  23  Sept.  1831, 
Sh.  25.  5  WiU.  &  Sh.  App.  476. 


^  Registration  of  an  assignation  being  declared  by  section  16  to  give  as  complete  a 
right  as  if  the  assignee  had  entered  into  possession,  an  assignation  registered  was 
preferred  to  a  previoas  assignation  intimated  to  the  landlord  but  not  registered-^ 
Rodger  v,  Crawfords,  9  November  1867,  6  Macph.  24. 
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liability  to  the  landlord  from  which  he  cannot  free  himself  without  the 
landlord's  consent.^  It  must^  therefore,  be  very  often  questionable 
whether  a  creditor  should  accept  the  assignation  to  a  lease  in  the 
way  of  security,  unless  under  the  Act  of  1857,  which,  by  sect.  6, 
declares  creditors  not  liable  to  the  landlord  until  they  enter  intx) 
possession. 

When  a  lease  is  to  be  given  up  before  its  natural  expiry,  the  tenant 
grants  a  renunciation  in  favour  of  the  landlord,  discharging  and  renoun- 
cing the  lease  for  the  term  still  unexpired,  the  landlord  freeing  him  of 
the  corresponding  rent  and  other  burdens.  The  acceptance  of  such 
deed  frees  the  tenant  of  his  liability ;  and  it  is  important  to  preserve 
evidence  of  such  acceptance 

I  have  still  to  observe  that,  in  order  to  have  the  benefit  of  the 
Act  of  1449,  there  are  several  essential  requisities  in  connection  with 
leases. 

1.  The  lease,  like  every  other  right  relating  to  land,  must  be  in 
writing.     A  verbal  lease  will  bind  the  parties  when  the  agreement  is 
limited  to  one  year ;  but  if  it  embraces  a  longer  period  it  is  not  effectual 
even  for  a  year,  though  the  party  challenging  it  should  admit  the  verbal 
agreement  for  a  longer  term.^      It  would  make  no  difference  in  this 
respect  that  possession  had  followed  upon  the  verbal  leasa    Either  party 
might  resile  at  the  end  of  any  year  of  possession.^    (jeneraUy  speaking, 
leases  should  not  merely  be  in  writing,  but  be  probative.     But  if  pos- 
session has  followed,  an  improbative  lease  or  missive,  if  proved  or 
admitted  to  be  the  foundation  of  the  possession,  and  if  containing  the 
elements  of  a  proper  lease,  will  constitute  an  effectual  lease.'    And 
even  a  verbal  agreement  may  be  made  effectual  for  a  term  of  years,  if  a 
grassum  or  price  has  been  paid  at  the  commencement.^    This  is  on  the 
principle  of  m  irUerverUtis, 

2.  A  lease,  in  order  to  be  effectual  against  singular  successors  under 
the  Act  of  1449,  must  have  a  definite  ish  or  term  of  endurance  specified 
in  it.  The  Act  is  only  applicable  to  tenants  who  have  '  termes  and 
zeires/  and  '  unto  the  ischew  of  their  termes.'  The  pure  and  simple 
question,  whether  a  lease  of  very  long  endurance  will  be  sustained 
against  a  singular  successor,  has  never  been  properly  tried ;  and  one 
of  our  institutional  writers  expresses  an  opinion  against  the  validity  of 
leases  for  several  thousand  years.^  But  the  general  opinion  of  lawyers 
now,  I  believe,  is  that,  if  there  be  a  definite  ish,  the  requirements  of 
the  Statute  on  that  point  are  complied  with,  however  distant  the  term 
may  be. 


^  Ramsay  v.  Commercial  Bank,  20  Jan. 
1842,  4  D.  405. 

'  Keith  V,  Johnaton's  Tenants,  16  July 
1636,  M.  8400. 


'  Macpherson  v,  Macpherson  ft  CUrk, 
12  May  1815,  F.  €. 

*  Macrorie  v.  MacWliirter  &  Gray,  IS 
Dec.  1810,  F.  C. 

A  Bankton,  ii.  9.  1. 


See  Fowlie  v.  M*Lean,  18  January  1868,  6  Macph.  2r>4. 
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3-  There  must  be  a  rent  or  tack-duty.    The  Act  says, — '  the  takers  Kent. 

*  sail  remaine  with  their  tackes '  '  for  sicklike  inaill  as  they  took  them 

*  for/     The  tack-duty  may  be  in  money  or  in  grain,  and  it  need  not  be 
equal  to  the  value  of  the  subjects ;  but  it  must  not  be  illusory.^ 

iMstly,  The  lease  must  be  followed  by  possession.  Possession  is  Possession. 
the  appropriate  legal  mode  of  perfecting  the  real  right  of  the  lessee  or 
tenant,  just  as  sasine  or  registration  is  in  the  case  of  the  singular  suc- 
cessor in  the  lands ;  and,  if  the  singular  successor  shall  first  complete 
his  title,  his  right  is  preferable  to  that  of  the  lessee,  on  the  ordinary 
principles  of  law  applicable  to  the  completion  of  rights.  Accordingly 
a  lease  second  in  date,  but  first  completed  by  possession,  would  be  pre- 
ferable, as  a  title  of  possession,  to  a  lease  prior  in  date,  but  not  completed 
by  possession.  The  possession,  however,  must  be  under  the  lease,  and, 
of  course,  posterior  to  the  term  of  entry  thereby  fixed ;  and  if  the  lessor, 
being  an  heir  of  entail,  and  entitled  to  grant  leases  for  nineteen  years 
and  no  longer,  shall  grant  to  the  tenant  under  an  existing  lease  a  renewal 
for  nineteen  years,  to  commence  after  the  expiry  of  the  existing  lease, 
and  the  lessor  shall  die  before  entiy  takes  place  under  the  new  lease, 
the  new  lease  is  of  no  eflFect.* 

The  Act  of  1449  has  been  found  to  extend  to  the  leases  of  urban 
tenements ;  *  but  it  does  not  apply  to  leases  of  game.*  The  right  of 
killing  game,  viewed  as  a  real  right,  is  an  incident  of  landed  property. 
It  may  be  enjoyed  by  the  proprietor  of  lands  over  other  lands  as  a 
servitude  attached  to  such  proprietor's  own  lands ;  but  it  never  is  per- 
manently disjoined  from  the  ownership  of  land  as  a  separate  tenement 
by  infeftment.'^ 

Under  the  Act  of  1857  there  are  various  requisites,  all  difierent  Requibitks 
from  the  above.  [s'sr  ^"^ """ 

1.  The  lease  must  be  probative  (sect.  1). 

2.  It  must  be  actually  or  practically  for  a  period  of  not  less  than 
thirty-one  years. 

3.  The  registration  must  take  place  at  or  subsequent  to  the  term  of 
entry  stipulated  in  the  lease  (sect.  2.) 

4.  Except  as  to  burgage  subjects,  leases  executed  after  the  passing  of 
the  Act  (10th  August  1857), — imless  where  executed  in  terms  of  an 
obligation  to  renew,  contained  in  a  lease  of  date  prior  to  the  Act, — must 
set  forth  the  name  of  the  lands  of  which  the  subjects  let  form  a  part. 

5.  Except  as  regards  burgage  lands,  and  mines  or  minerals,  leases 
must  specify  the  extent  of  the  lands  let ;  and  such  extent  must  not 
exceed  fifty  acres. 

And,  as  regards  both  the  Acts  of  1449  and  1857,  leases  will  not 

^  Bankton,  ii  9.  1.  *  Pollock,  Gilmour,  and  Co.  v,  Harvey, 

2  Bedhead  v.  Kerr,  27  Nov.  1792,  Bell's  5  June  1828,  6  Sh.  913.     See  also  Birk- 

Octavo  Caaes,  202 ;  reversed  5  Feb.  1794,  beck  v.  Ross,  22  December  1865,  4  Macph. 

3  Paton's  App.  309.  272. 
'  Macarthur  v.  Simpson,  6  July  1804, 

M.  15,181.  ^  Lord  Gorehouse  in  Pollock's  case. 
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be  effectual  against  singolar  successors,  unless  the  proprietois,  by  or  on 
behalf  of  whom  they  are  granted,  have  real  rights  by  infefbnent  or  lus- 
tration.^ Moreover,  liferenters,  though  infeft  or  registered,  cannot  grant 
leases  to  subsist  beyond  their  lifetime ;  nor  tutors  beyond  the  endurance 
of  their  office,  unless  they  have  special  powers  to  lease  for  longer  terms ; 
and  leases  granted  on  deathbed  are  reducible  by  the  lessor^s  heir-at-law, 
if  granted  to  his  prejudice.^^  But,  as  a  general  rule,  a  lease  from  a 
fee-simple  proprietor  will  be  binding  on  his  heirs,  whether  it  possesses 
the  statutory  requisites  or  not,  and  whether  the  grantor  had  a  real  right 
or  not' 

1  Gordon  v.  Milne,  29  Feb.  1780,  M.  >  Crigbton  f>.  Lord  Air,  26  Jnly  1631, 

10,309.  M.  11,182;  Carrathers  v.  Irvine,  23  Jan. 

>  Semple  v.  Semple,  1  June  1813,  F.C.        1717,  M.  15,195. 


See  siipra^  page  974,  note  \ 
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ABERDEEN  ACT— 

Annuity  to  wife,      .... 

Proyiflions  to  younger  children, 

Provision  by  wife  to  husband, 

Act  applies  to  all  entails,  unless  expressly  excluded, 

See  Marriage  Contract — Entail, 
ACCEPTANCE— 

Oj  Bill  or  Exohanob,        ..... 

Must  be  written  on  bill,   ..... 

Acceptance  for  honour,    ..... 

Effect  of  subscription  of  additional  acceptor  before  and 
after  issue,        ...... 

Blank  acceptance,  ..... 

See  BUh  of  Exchange, 
Or  Dexd, 
(Grantee  not  bound  till  he  accept  of  deed. 
Presumption  that  he  is  to  have  opportunity  to  consider,    . 
Proof  of  acceptance  if  disputed,    .... 

Oi  Off SR.  See  Sale. 

Of  OfflOB — 

By  trustees  and  executors. 

Is  not  to  be  presumed,     .... 

Is  legacy  to  trustee  payable  if  he  does  not  accept  ? 

By  arbiter,  ..... 

Sole  arbiter  bound  by  acceptance  to  dispose  of  reference, 

Of  Sharbs,  ..... 

ACCESSION,  DEED  OP,  .... 

Acceding  creditors  barred  from  taking  separate  measures, 

ACCOMMODATION  BILL,        .... 

Liability  of  acceptor  of,  after  bill  prescribed. 

See  BilU  of  Bkchange, 
ACCKETION— 

By  completion  of  bankrupt's  title  after  sequestration, 

Validating  vassal's  title  by  completion  of  superior's  title, 

Excluded  by  death  of  superior, 

Infeftment  of  assumed  trustees  will  not  validate  charter  granted 

by  prior  trustees  not  infeft,         ....  741,  1141 

Of  children's  shares  in  a  succession,  922,  990 
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ACKNOWLEDGMENT  OF  SUBSCRIPTION, 
Sabsoription  of  witnesses  on  acknowledgment, 

See  Witnezs. 

acknowledgment,  writ  of,    .        .        .        . 

act- 
Act  Of  Court.  See  Interlocutar. 
Act  of  Grace — 
Dispositions  omnium  bononim  under  application  for,  exempt 

from  stamp-duty, ..... 
Act  or  Honour,  ..... 
Acts  of  Parliament. 

See  Index  of  Statutes. 
Acts  of  Sederunt. 

See  Ifulex  of  Acts  of  Sederunt, 
Act  of  Warding,    •  .  •  .  . 

Act  and  Warrant — 

In  favour  of  trustee  in  sequestration, 

Effect  of,  as  regards  heritage. 

Completion  of  trustee's  title, 

Effect  of,  as  regards  moveables,    . 

ADJUDICATION— 

As  a  burden  on  land,  .... 

See  Litigtosity, 
For  Debt — 

Substituted  for  apprising, 

Special  adjudication, — ^general  adjudication. 

Adjudgeable  subjects. 

Of  shareholder's  interest  in  a  company. 

Of  beneficiary's  right  under  a  trust, 

Spea  aucceaaionis  not  adjudgeable,   . 

Summons  of  adjudication,  . 

Effect  of  error  in  proceedings, 

Recording  of  abbreviate,    . 

Completion  of  real  right  by  creditor. 

Mode  of  completion  will  depend  on  state  of  debtor's  title, 

Part /Towu  ranking  of  adjudgers,    . 

How  adjudger's  right  made  irredeemable,  . 

What  terms  in  general  conveyance  sufficient  to  include, 

Conveyance  by  disposition  and  assignation. 

Adjudication  on  bond  carried  by  assignation  of  bond, 

Adjudication  of  entailed  lands  for  debts  affecting  fee. 

Of  heir  of  entail's  interest, 

For^debts  contracted  before  recording  entail. 

See  Entail. 

Sequestration  equivalent  to  decree  of  adjudication, 

Under  Bankruptcy  Act,   adjudger  selling  not  entitled 

to  purchase,       ..... 

Adjudication  against  heir  unentered, 
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ADJUDICATION— cofi/tnucrf.  page 
Extinction  of  adjudication,    .                                                  .1195 

In  Sbcvbitt,  when  competent,  1194 

In  Implsicent — 

j                 Purpose  of,               ......  816 

Summons  of,  against  granter  of  obligation  to  convey  land,      .  ih. 

Decree  equivalent  to  disposition,      .                         .             .  817 

Completion  of  adjudger*s  title,  before  Lands  Transference  Acts,  ih. 

Changes  introduced  by  these  Acts,  .  818 

Decree  containing  warrant  to  infeft,  ib. 

Changes  introduced  by  Titles  to  Land  Acts,  ib. 

Decree  may  now  be  registered  with  warrant  of  registratioD,  .  ib, 

Superior's  rights  not  affected,            ....  ib. 

Where  granter  of  obligation  had  only  personal  right,             .  ib. 
Where  granter  of  obligation  dead,  procedure  against  his  heir 

unentered,            ......  819 

Procedure  before  Lands  Transference  Acts,  .819,  820 

Letters  of  general  charge,  819 

Action  of  constitution,          .....  ib. 

Letters  of  special  charge, — of  general  special  charge,  ib. 

Action  of  adjudication  in  implement,             .  820 

Procedure  introduced  by  Lands  Transference  Acts,  .  ib. 
Citation  in  action  of  constitution  made  equivalent  to  general 

charge,    .......  ib. 

Citation  in  action  of  adjudication  made  equivalent  to  special 

charge,  or  general  special  charge,  ib. 

Modern  procedure,  ......  ib. 

Actions  of  constitution  and  adjudication  may  be  combined,   .  ib. 

Where  heir  renounces,  decree  cogniiionis  causa,        .             .  ib. 

Followed  by  decree  of  adjudication  contra  hoereditatein  jacen  tariy  ib. 

Citation  and  indudcB  indispensable,  ....  821 

Annus  deliberandiy — period  now  reduced  to  six  months,  ib. 

Procedure  against  Crown,  when  granter  of  obligation  has  no  heirs,  ib. 

Against  heir  unentered,  on  his  own  obligation,  ib. 

By  next  heir  of  entail  on  a  contravention,     .             .  822 
By  creditor  in  bond  and  disposition  in  security  granted  by 

general  disponee  uninfeft,   *                      .             .  11  ()2 

Abbreviate  of  adjudication,  .....  822 

Preferences  depend  on  date  of  recording  decree,  ib, 
Superior  cannot  prejudice  prior  adjudger,    .             .  ib. 
Preference  of  adjudger  who  first  charged  superior,    .  823 
Adjudger  in  implement  ought  to  be  able  to  instruct  his  pre- 
decessor's title,     ......  ib, 

Declabatort — 
By  judicial  factor,  .  .  1004,1005,1006 

By  beneficiary  where  trusjb  has  lapsed,                                    .  1010 

On  Tbtjst  Bond,                                                                    .  1115 

Gives  feudal  title  to  heir,     .            .                                     .  1116 
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ADJUDICATI0N-^n«nu6d  page 
Ghartbb  of — 

Operated  confinnation  of  necessary  writs,  740 

Charter  of  adjudication  in  implement,  .             817 

Now  incompetent,    .            .            .  818 

adjudication  of  stamp-duty,  ....        200 

administration- 
English  LBTTEBs  07,  admitted  as  probative  in  Scotland,  93 

See  Confirmation  of  Executor, 
Bight  of,        ......  .    131,  852 

Exclusion  or  renunciation  of,  .  .  .  132 

Exclusion  under  Act  of  1881,  ....  138 

See  Marriage — Married  Women, 
ADOPTION— 

Of  an  informal  deed,  by  relative  probative  deeds,  86 

Of  a  deed,  even  when  null  and  incapable  of  homologation,     .  191 

Effect  of  adoption,   ......  194 

Adoption,  after  convalescence,  of  investments  made  for  a 
party  under  judicial  curatory,      ....  \h. 

Adoption  of  transfer  of  stock,  by  actings  as  trustee,  without 
signing,    .......  418 

See  HomohgcUion, 
ADVERTISEMENTS— 

Of  sale  under  powers  in  bond  and  disposition  in  security,      .  728, 1166 

AFFIDAVITS- 

Authentication  of,  by  parties  who  cannot  write,  46 

AFTER-STAMPING— 

Of  deeds,  with  or  without  penalties,  ...  207 

Exceptions  from  general  rules,         ....  208 

Effect  of,    .......  209 

AGE— 

Incapacity  from  imperfect  age,         .... 

See  Pupil — Minor. 
Appointment  of  guardian  to  one  in  advanced  age,     .  139 

AGENT.  See  Law  Agent. 

AGREEMENT— 

Verbal  agreements  validated  by  rei  interventusy  198 

Verbal  agreements  to  sell  lands,       .  .  .695 

After-stamping  of  agreements,  ....  208 

For  transmission  of  personal  obligation  against  disponee, 
under  Act  of  1874,  .....  719 

See  Contracts — Unlatoftd  Contracti — Stamp  Duties, 

ALIENS— 

Formerly  incapable  of  acquiring  heritage  in  Scotland,  143 

Statutes  relaxing  exclusion  of  aliens,  .  .  ,  ih. 

Privileges  conferred  by  Act  of  1870,  ...  144 

Questions  as  to  rights  of  aliens  to  terce  and  courtesy,  «^. 
Alien  under  aUegiance  to  an  enemy  cannot,  during  war,  sue 

for  debt  without  Queen's  licence,  .  .  .  i& 
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ALIMENT—  PAGB 

Power  of  wife  to  affect  her  aliment  for  necessaries,    .  132 

Not  arrestable,         ......  553 

Opinion  that  arrears  may  be  arrested,  ih. 

How  fiikr  assignable,              .....  330 

Of  natural  child  is  a  debt  not  extinguished  by  discharge  in 

sequestration,  ......  339 

Imprisonment  of  debtor  still  competent^                                •  545 

ALLENARLY— 

Use  of   this  word  in  destinations  in  marriage  contracts, 

etc., 839,  841,  885,  895 

Service  undelr  such  destinations,  .  1105,  1106 

ALLODIAL  TENURE— 

Sovereign's  right  held  of  no  superior,                         .  562 

Allodial  rights  supplanted  by  feudal  system,  566 

Rights  vest  tjMO  jure,            .            .             .             .             .  1082 

ALLOTMENT  OF  SHARES— 

Notice  of,    .            .                                    .            .  430 

Letter  o^    ......            .  ih, 

ALTERATIONS  IN  WRITS.     See  Vitiations, 


ALTERNATIVE  HOLDING.     See  Holdings. 

ANNUAL-RENT— 

Symbols  of  infeftment  in, 

ANNUITY- 

Burden  on  heir — ^not  on  executor. 

To  wife  by  marriage  contract, 

Real  security  for,     . 

Under  Aberdeen  Act, 

Widows'  Fund  Annuity, 

Under  powers  in  entail, 

Annuity  belonging  to  wife  before  marriage,  . 

When  annuitant  may  demand  value  of  annuity, 

When  not,  ...... 

Falls  to  be  paid  out  of  capital  if  income  insufficient, 
Mode  of  securing  annuities  granted  by  trust-disposition, 
Discharge  of  annuities  as  burdens  on  land,    . 
Under  Ministers'  Widows'  Fund  Act  not  assignable. 
Are  future  payments  of  life  annuity  arrestable  in  security  ? 
Arrestment  attaches  nothing  if  annuitant  dies  before  end  of 
term,   ..... 

Unless  annuity  affected  by  Apportionment  Act, 
Annuities  not  falling  under  Apportionment  Act  cease  at  term 
preceding  death,  . 

Bond  o?  Annuitt, 
When  price  paid,  amount  must  be  set  forth, 
When  annuity  should  be  made  payable, 
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ANNUITY— ca/j^mMcc/.  rAGE 

Proportion  due  on  annuitant  dying  between  terms,    .  27 o 

Redemption,  %••«..  ih. 

Where  security  given  for  annuity,  liability  of  heirs,  .  274 

When  not  for  money  paid  and  expressed,  null  by  English  Statute,      ih 
Bond  of  annuity  and  disposition  in  seourity, 
Sale  in  virtue  of,      . 

Stamp-duty  on  bond  of  annuity,        .... 
On  assignation  of  bond  where  annuity  irredeemable  or  redeem 

ANNUS  DELIBERANDI— 

Period  now  reduced  to  six  months,   .... 

ANTENUPTUL  CONTRACT  OF  MARRIAGE. 

See  Marriage  Contract. 

APPARENT  HEIR— Hbir  Apparent— 

Definition  of,  ....  . 

Possessing  in  virtue  of  ancestor's  title, 

Possessing  on  apparency  impossible  since  1874, 

Consolidation  by  possession  by  heir-apparent  in  superiority, 

Forfeiture  or  relinqmshment  of  superiority  by, 

Representation  and  liability  of,         . 

Judicial  sale  by,       . 

Conveyance  inter  vivos  to,     . 

Entail  provision  to  wife,  husband,  or  children  of, 

Security  by,  ..... 

APPOINTMENT— 
Power  of,      . 

APPRAISEMENTS— 

For  legacy-duty,  etc.,  exempt  from  stamp-duty, 

APPREHENSION— 

Of  Debtor,  ...... 

APPRENTICE— 

Bound  to  one  master  cannot  engage  with  another,     . 
May  be  required  to  teach  younger  apprentice, 
But  not  to  work  on  Sunday, 

Nor  to  do  work  different  from  that  specified  in  indenture, 
Cannot  substitute  another  in  his  place, 
Imprisonment  of,     . 

Not  freed  by  entering  army,  or  by  entering  navy  unless  bred 
to  the  sea,  ...... 

See  Indenture — Master, 

APPRISERS— 

Superiors  ordained  to  receive, 
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Apprising  superseded  by  adjudication, 

APPROBATE  AND  REPROBATE— 
Doctrine  of,  .  .  • 
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AKBITRATION— 

Arbiter's  interest  in  subject  of  submission,    . 

Adyocate  not  disqualified  by  elevation  to  Bench, 

Appointment  of  the  holder  of  an  office, 

Powers  and  duties  of  arbiters,  .... 

Arbiters  ought  formally  to  accept  submission  and  name  clerk, 

Cannot  compel  production  of  papers  by  third  parties  nor 

attendance  of  witnesses,    . 
But  Court  will  supply  power  on  application, 
Cannot  exceed  their  powers. 
Power  to  obtain  advice  and  assistance, 
May  stipulate  for  fees  before  accepting  reference, 
But  wiUiout  stipulation  even  man  of  skill  not  entitled  to  fee, 
Sole  arbiter  bound  by  acceptance  to  dispose  of  case, 
Ancient  method  of  enforcing  this,    . 
When  unnecessary  for  parties  to  lodge  claims, 
Procedure  as  to  ordering  claims  and  answers, 
If  referee  a  man  of  skiU,  his  duty  may  be  to  disallow  proof, 
If  one  party  heard,  other  must  be,    . 
When  proof  necessary  it  must  be  allowed,     . 
Nature  of,  when  reference  to  men  of  skill,     . 
Parties  liable  for  expense  of  advice  and  assistance,   . 
Expenses  may  be  awarded  to  either  party,    . 
Decree  may  include  clerk's  account,  but  not  arbiter's  fees, 

See  Prorogation — Overaman, 
Judicial  proceedings  and  diligence  incompetent, 
Judicial  challenge  of  arbiters'  integrity, 
Gross  corruption,     .... 
Arbiters'  notes,        .... 
Power  to  refer  in  trust-deed. 

See  Sxibmisnon — Decree  Arbitral, 

ARRESTMENT— 

By  seller,  of  goods  not  delivered, 

Except  in  this  case,  arrestee  must  be  a  third  party, 

Distinctions  between  poinding  and  arrestment, 

Arrestment  in  execution. 

In  security, 

Debtor  vergens  ad  inopiam,  . 

Life  annuity, 

Ad  fundandum  jurisdici  ionem, 

Effect  of  such  arrestment  as  imposing  nexus 

Warrants  of  arrestment  in  execution, 

Arrestment  before  giving  charge  to  pay. 

Warrants  of  arrestment  in  security,  . 

Arrestment  before  execution  of  summons. 

On  dependence, 

Competent  at  any  period  of  the  litigation, 

Warrant  of  arrestment  to  found  jurisdiction. 
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ARRESTMENT— con^tnuee2. 

This  arrestment  unnecessary  in  case  of  moltiplepoinding, 
Vitiations  in  arrestments,     ..... 

Mode  of  executing  arrestments,       .... 

What  subjects  arrestable,     ..... 

Debts  by  partner  to  company  arrestable  by  creditor  of  company, 

Partner's  interest  in  company  arrestable  in  hands  of  company. 

Of  calls  by  creditor  of  company, 

Of  shareholder's  interest  in  hands  of  company, 

Sums  due  by  bond,  etc.,  not  followed  by  infeftmenf, 

Sum  in  policy  of  assurance, 

Legacy, 

Beneficiary's  right  under  a  trust, 

Subjects  not  arrestable. 

Alimentary  funds,    . 

Surplus  wages. 

Future  debts, 

Rents,  interests,  and  annuities, 

On  term  day. 

Of  sum  in  dispute,   . 

Must  be  used  in  hands  of  proper  party, 

Of  unpaid  price  in  hands  of  purchaser, 

In  hands  of  factor  for  arrestee,  etc., 

Where  debtor  is  deceased,    . 

Where  debtor  has  granted  trust  for  creditors, 

Possesnion  by  arrestee. 

In  hands  of  executors  incompetent  before  confirmation, 

See  Executor-Creditor. 
In  hands  of  quorum  of  trustees  or  executors, 
Where  debtor  is  minor,        .... 

Payment  by  arrestee  in  ignorance  of  arrestment  sustained, 
Foreign  arrestee  must  be  in  knowledge  of  arrestments, 
Intimation  to  foreign  arrestee  not  necessary  to  validate  arrest 
ment,         ...... 

Effect  of  arrestment  by  Crown, 

By  private  parties,  ..... 

How  far  does  neoeus  subsist  after  death  of  arrestee  ?  . 

Subsists  after  death  of  common  debtor. 

Preference  according  to  date, 

Preferable  to  prior  assignation  unintimated. 

Heritable  creditor  preferred  to  arrester  of  rents, 

Attaches  rights  of  creditors  under  trust-deed. 

Sequestration  equivalent  to  arrestment  and  furthcoming, 

Of  money  in  Banks  not  registered,  . 

Of  ships,     ...... 

See  Ships. 
Completion  of  diligence  by  multiplepoinding  or  furthcoming, 
Expenses,    ...... 

Bankruptcy  of  debtor  within  sixty  days  of  arrestment^ 
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ARRESTMENT— cofUmued 

Withdrawal,  loosing,  recal  of  arrestment, 
Cautioner  in  loosing  liable  directly  upon  decree  of  forth- 
coming against  him,  ..... 

Prescription,  ...... 

Delay  in  rabing  action  of  forthcoihing, 

ARTICLES  OP  ASSOCIATION, 

ARTICLES  OP  ROUP— 

Minutes  as  to  price,  etc.,  to  be  signed  by  ezposer. 

Minutes  of  roup  to  be  signed  by  judge. 

Judge  bound  to  allow  full  scope  for  competition, 

Who  may  bid,  .... 

White-bonnet,  .... 

Purchase  by  residuary  legatee. 

By  trustee,  of  trust  lands,     . 

Sale  under  powers  in  bond  and  disposition  in  security. 

Consignation  of  price. 

Forfeiture  of  purchase  in  case  of  failure  to  find  security. 

Penalty,      .... 

Error  as  to  identity  of  subjects  sold. 

Biddings  ought  to  be  reduced  to  writing, 

ASCENDANTS— 

Intestate  succession  among, 

ASSIGNATION— 

Of  Pebsonal  Obligations. 

Clauses  of  forms  in  use  till  1862,      .... 

Object  of  intimation  to  debtor,  .... 

Intimation  not  necessary  by  English  law. 

What  subjects  may  be  assigned  by  short  form  of  Act  of  1862, 

Objects  and  provisions  of  that  Act,  .... 

Clauses  of  short  forms,         ..... 

Clause  of  registration  still  necessary  in  assignation  of  protest, 

In  what  cases  short  forms  applicable. 

Narrative  clause,     . 

Clause  of  assignation. 

Exclusion  of  executors, 

Rights  of  assignee,  . 

Assignatus  utiturjure  auctoris, 

Implied  warrandice  in  assignation  of  debt. 

See  Warraiidice, 
Effect  of  absolute  warrandice. 
Creditor  on  payment  not  bound  to  grant  assignation  instead  of 

discharge,  if  to  his  prejudice,        ....  305 

Assignation  of  policy  of  assurance,   ....  323 

See  Intimation — Assurance  Li/e-Polia^ — Bank  Stock — Legacies 

— Patents — Copyright, 
What  subjects  cannot  be  assigned,   ....  380 
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ASSIGNATION— con^tnucd. 

Pacta  illicita, 

Personal  bond  excluding  asaignees, 

Shares  in  private  company,  . 

Alimentary  rights,  . 

Annuities,    . 

Offices  of  trust, 

Emoluments  of  an  office, 

Assignations  in  security  of  choses  in  action, 

Assignation  of  rents,  how  affected  by  adjudication  of  lands, 

In  competition  with  purchaser  or  heritable  creditor  infeft, 

Liferent  right  to  lands  or  lease  not  within  Act  of  1862, 

Ministers'  stipends  assignable  in  security,     . 

Clauses  of  assignation  in  security.     . 

Assignation  of  unrecorded  conveyance, 

See  Disposition  and  Assignation, 
Assignation  of  bill  of  exchange, 
Of  protest,  etc.,        ..... 

Ought  to  be  intimated,         .... 

Assignation  of  obligation  or  right  of  relief,    . 
Heir  of  entail  paying  a  debt  on  assignation, . 
Assignation  of  real  burden,  .... 

Of  ground-annual,    ..... 

See  Hei'itaUe  SecuritieSy  Transmission  *»f. 
Assignation  of  Lease,  ....       331, 

Of  obligation  to  convey  lands  completed  by  intimation, 
Ofjus  crediti^  .  .  .  *  . 

Of  legacy,    ...... 

Must  be  intimated  to  trustees. 

Special  assignation  supersedes  necessity  of  confirmation, 

Must  be  intimated  after  granter's  death, 

ASSIGNATION  TO  RENTS— 

Clause  in  Transference  of  Lands  Act, 
Legal  and  conventional  terms  of  payment,    . 
Forehand  rents,        ..... 
Pasture  and  arable  farms,     .... 
Intimation  to  tenants  if  disponee's  right  not  made  real, 
Clause  in  bond  and  disposition  in  security,    . 
Import  of,  under  Act  of  1868, 


ASSIGNATION  TO  WRITS— 

In  assignation  of  personal  obligations, 

Clause  in  Transference  of  Lands  Act, 

In  feu-charter. 

In  disposition. 

In  bond  and  disposition  in  security, . 

In  disposition  and  assignation, 
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A.^SIGNATION  TO  WRITS— conhn  wed 

In  trost-disposition  and  settlemeDt,  .... 

Does  disposition  of  lands  carry  writs  ?  .  .  . 

General  disposition  without  assignation  to  writs, 

Collateral  rights  ought  to  be  speoiallj  conveyed. 

See  WriU. 
ASSIGNEES— 

Destination  to,  in  feu-charter,  .... 

Right  of  assignation  complete  without  such  destination, 

Assignees  before  infeftment,  .... 

Assignee  of  purchaser,  disposition  to,  .  .  . 

Destination  to  assignees  in  trust-disposition  and  settlement, 

'  Heirs  and  assignees  whatsoever,'     .... 

Assignee  under  English  or  Irish  Commission  of  Bankruptcy 
has  right  to  bankrupt's  estate  in  Scotland, 

Assignee  to  a  debt  for  smuggled  goods, 

Assignee  to  stock  of  company,  where  latent  right, 

ASSOCIATION,  MEMORANDUM  OF— 
Contents  of,  ... 

Alteration  of,  . 

Articles  ot  Association,    . 
Stamp-duty, 
Authentication, 

ASSUMPTION  OF  TRUSTEES, 

ASSURANCE  LIFE-POLICY— 

By  proprietary  company,      .... 

By  mutual  office,      ..... 

Act  of  1862  applies  to  aU  Scotch  policies,    . 

Old  and  new  forms  of  assignation,     . 

New  forms  have  no  statutory  effect  as  to  English  policies. 

No  right  passed  by  mere  delivery  of  policy,  . 

Assignment  under  Act  of  1867, 

Notice  of  assignment,  .... 

Arrestment  during  life  of  party, 

Arrestment  preferred  to  previous  assignation  to  Englishman 

unintimated,         .... 
Interest  in  life  assured, 
Assignation  of,  in  security,  . 
By  heir  of  entail  or  heir-apparent,    . 
Stamp-duty  of  assignation  in  security, 
Legal  rights  of  husband  and  wife  in, 
Assurance  on  life  of  married  woman, 
On  life  of  husband,  for  benefit  of  wife  and  children, 
Liability  of  assurance-member,  • 

ATTAINDER— 

Incapacity  arising  from. 
Forfeiture  to  Crown, 

Attainted  person  not  entitled  to  plead  incapacity, 
VOL.  II. 
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ATTESTATION—  pa«i 
Of  witnesses  to  deeds,                                                            .    50  e<  ce^. 

Of  deeds  in  English  form,    .....  196 

See  Witness. 

ATTORNEY— 

Duties  of,  in  ^ving  sasine,  .....  653 

ATTORNEY,  POWER  OP— 

Name  imported  from  England,         ....  446 
By  a  company  most,  in  England,  have  consent  of  all  the  partners,        404 

Probably  also  in  Scotland,   .....  ih. 

See  Factory. 

AUCTOR  IN  REM  SUAM— 

Objection  of,  as  against  a  tutor,  not  pleadable  by  third  parties,  123 

AUGMENTATIONS  OF  STIPEND— 

Obligation  of  relief  in  feu-charter,    ....  629 

Obligation  to  be  specially  assigned  in  disposition,  637,  691 

Form  of  assignation,            .....  \h. 

See  Warrandice. 
AUTHENTICATION— 

Of  Deeds,     .  .  .  .  .  .  .    23  e/  5^y. 

See  Deeds — Solemnities — Testing  Clause, 

Of  testamentary  writings,     .....  976 

Of  extracts  of  registered  deeds,  etc.,  .  100,  226,  229,  230 

Of  transfer  of  stock  of  railway  and  joint-stock  companies,*  99 

Of  interlocutors,       ......  i^- 

Of  deeds  by  registered  companies,    ....  02 

Of  balance-sheets  of  banking  company,  420 
AWARD.                                See  Decree-arbitral. 

BACK-BOND— 

Security  by  absolute  disposition  and  back-bond,  1173 

Improbative  back-bond  of  trust  under  1696,  cap.  25,  ib. 

Security  covers  all  sums  due  by  the  debtor  to  the  creditor,     .  1174 

Effect  of  registering  back-bond  for  publication,         .            .  Ih. 

Creditor  personally  bound  to  superior, — ^risks  affecting  disponee,  t^. 
BAILIE— 

Duties  of,  in  giving  sasine,  .....  653 

Bailies  of  royal  burghs  represent  Sovereign,  79^ 

BAIRNS— 

Destination  to  *  bairns,'  or  to  'heirs  and  bairns,'  lOSl 
BANK— 

Liability  in  respect  of  note  issue,     .            .            .  416 

Kegistration  as  limited  under  Companies  Act,           .  417 
Company  registered  as  unlimited  may  be  registered  as 

limited  under  Act  of  1879;            ....  426 

Beserve  Capital,      ......  ih. 

Audit  of  Accounts,               .....  t/>. 

Effect  of  incorporation  under  Companies  Act,                       .  422 

How  it  may  sue,      ......  427 
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BANK  NOTES— 

Can  ihey  be  poinded  ?  .  .  .  , 

BANK  STOCK— 

Transfer  of,  ..... 

Contracts  of  sale  and  pnrchase  of,  to  specify  number  of  shares 
or  name  of  repstered  holder, 
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547 

326 
426 


BANKRUPTCY— 

Effect  of  act  and  warrant  of  confirmation, 

As  to  English  or  Irish  estate, 

English  or  Irish  commission  of  bankruptcy, 

American  commission  of  bankruptcy. 

Discharge  of  bankrupt  on  composition, 

Discharge  without  composition. 

Judicial  discharge  not   evacuated  though  composition   not 

paid, 
Creditors  in  second  sequestration  rank  only  for  unpaid  com 

position,    ...... 

Creditors  may  make  extrajudicial  discharge  conditional  on 

payment  of  composition,  .  ... 

Cautioner  not  freed  by  creditor  voting  or  drawing  dividend 

or  assenting  to  discharge,  or  to  composition, 
Discharge  of  principal  under  composition  contract, 
Banking  of  creditors  of  company  on  estates  of  company  and 

individual  partners,  .... 

Cautioner  ranked  on  proper  debtor's  estate, 
Individual  partners  not  ranked  on  company  estate, 
Provision  as  to  part  of  bankrupt's  salary  payable  to  trustee, 
Deeds  by  insolvent  debtors  in  defraud  of  their  creditors. 
Completion  of  debtor's  title  after  bankruptcy, 
Date  of  a  deed  in  regard  to  latent  preferences, 
How  faijus  mariti  would  fall  to  trustee. 
Preferences  in  sequestration  prohibited, 
Provisions  of  Act  of  1856, 

Bankruptcy  is  sufficient  discussion  of  principal  debtor. 
Bankrupt  after  discharge  may  become  bound  for  the  full  amount 

of  his  debt. 

See  Fraud. 
Of  party  to  submission, 
Of  drawer  of  bill,     . 
Of  party  signing  accommodation  bill, 
Of  contributory. 
Notour  bankruptcy. 

Operates  revocation  of  mortis  causa  deed, 
Conveyances  exempt  from  stamp-duty, 

BABONY— 

Heritable  jurisdiction  attached  to  barony, 

Barony  bounded  by  the  sea. 

Conveyance  of  barony  includes  every  component  part. 
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BARONY— conemuerf. 

With  prescriptiye  posaession  will  include  salmon  fisliinga, 
One  sasine  sufficient  for  whole  barony, 
Clause  of  dispensation,         .... 
Entail  of  barony,  .... 
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607 
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1021 


BARE  HOLDING.                   See  Holding*. 

BENEFICIUM 

OrdtntSy       .•••,.              ■ 

247 

Dtmstonis^                ..... 

2S3 

Cedendarum  Actionum^         ..... 

288 

InverUarii^               ...... 

1114 

BEQUEST 

Of  improvement  expenditure,           .... 

1070 

Of  heritage, 92,928,986 

See  Legacy. 

BILLS  OP  EXCHANOE  AND  PROMISSORY-NOTES— 

Definition  of  bill  and  promissory-note, 

,    456,458 

Of  inland  biU,          .... 

457 

Perm  of  bill,           .... 

458 

Perm  of  note,           .... 

a>. 

Poreign  bills  drawn  in  sets. 

459 

Bills  and  notes  are  privileged  writings,  being 

in  re  mercatorid 

I,            % 

Authentication  of,                ... 

46ii 

Must  be  in  writing, 

a. 

Acceptance  must  be  written  on  bill, 

a. 

Notarial  subscription, 

461 

Designation  of  witnesses, 

ib. 

Bill  signed  by  initials, 

ib. 

By  mark,  .              .... 

462 

Subscription  in  pencil, 

46^ 

Blank  acceptance, — skeleton  biU,     . 

ik 

Drawer's  subscription, 

ib. 

Death  of  acceptor  or  drawer, 

H). 

Bankruptcy  of  drawer, 

». 

Bill  holograph  of  drawer,  but  not  signed. 

464 

Bill  signed  by  procuration. 

1*. 

By  trustee  or  cautioner, 

466 

Subject-matter  must  be  money. 

467 

Bill  for  price  of  contraband  goods. 

155 

Por  gaming  debt, 

156 

There  must  be  an  order  or  promise  to  pay, 

467 

Order  or  promise  must  be  absolute,  . 

469 

Address,      .... 

468 

Subscription  of  additional  acceptor,  . 

469 

Condition  may  be  made  apart  from  bill, 

a,. 

Extraneous  matter,  . 

*. 

Clause  of  interest,    . 

♦             » 

470 

INDEX. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY-NOTES— can<tnw6rf. 


in  Sootland, 


Term  of  payment,    . 

Payment  by  instalments, 

X  ayee, 

Bank  bills,  . 

Bill  payable  to  bearer, 

Substitution  of  payees  incompetent, 

Payee  need  not  be  the  beneficiary, 

The  words  '  or  order '  not  necessary 

Place  of  making  bill, 

Date, 

Bill  drawn  on  Sunday, 

Place  of  payment,    . 

*  For  value  received,' 

After-stamping, 

Distinction  between  bills  and  notes,  as  to  1696,  c.  5, 

ACCBPTANCE — 

Bill  ought  to  be  presented  without  delay, 

Li  case  of  non-acceptance,  immediate  recourse  on  drawer, 

Presentment  of  promissory-note  for  payment, 

Distinction  between  bill  and  note  as  to  negotiation, 

Place  of  presentment. 

Effect  of  presentment, 

Counter  claims  of  drawee  against  drawer, 

Payee  preferred  to  posterior  arrester. 

Acceptance  for  honour  supra  protest, 

Conditional  or  partial  acceptance, 

Acceptance  on  Sunday, 

Tkansferings — 
By  delivery,  .  .  .  .  • 

By  indorsation,        ..... 
Donation  by  indorsation,       .... 
Lidorsees  acquiring  overdue  bills  liable  to  exceptions, 
Lidorsation  by  insolvent  debtor, 
Bill  payable  to  a  woman  before  marriage. 
Blank  indorsation,    .  .  .  • 

Bisks  in  case  of  bill  being  lost  or  stolen, 
Special  indorsation,  .  .  •  •  • 

Riflk  affecting  special  indorsation  of  bill  previously  indorsed 

blank,      .  .  •  • 

Indorsation  without  recourse. 
Restrictive  indorsation. 
Bill  indorsed  to  *  A.  B.  only,' 
Conditional  indorsation, 
Indorsation  revocable  before  delivery  of  bill, 
At  what  date  does  indorser's  right  begin  ? 
Transference  by  assignation, 
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BILLS  OF  EXCHANGE  AND  PEOBHSSORY-NOTES— <»»<»fiii«i 

Deletion  of  indorsation. 

Acceptance  of  accommodation  bill,   . 

Drawer  acquiring  bill, 

Divided  indorsement, 

Assignation  ought  to  be  used  where  biU  protested, 

Or  where  a  collateral  obligation  is  to  be  transferred. 

Diligence  in  name  of  holder  available  to  cautioner, 

Intimation  of  indorsation  unnecessary, 

Assignation  ought  to  be  intimated,  . 

Liabilities  of  parties  to  bill  or  note,  . 

Of  two  or  more  drawers  or  acceptors, 

Of  partners  of  unincorporated  company. 

Accommodation  bill, 

Distinctions  between  bond  and  bill  debt, 

Payment  extinguishes  bill,  . 

Bill  ought  not  to  be  paid  till  due,     . 

Presumption  that  payment  made  by  acceptor 

Oeneral  receipt, 

Party  paying  should  obtain  delivery  of  bill, 

Payment  not  by  proper  debtor, 

Nkootiation — 

Bills  ought  to  be  presented  for  payment  though  acceptance 

refused,   ..... 
Days  of  grace,         .... 
Where  last  day  of  grace  falls  on  a  Sunday,  . 
Or  bank  holiday,      .... 
Place  of  presentment, 
Oeneral  and  qualified  acceptance,     . 
What  if  place  not  specified,  or  acceptor  not  found, 
Dishonour,  ..... 
Protest,       ..... 
Failure  to  negotiate  liberates  drawer  and  indorsers, 
Bankruptcy  no  excuse  for  failure  to  negotiate. 
Notice  of  dishonour. 

Holder  ought  to  give  notice  to  all  concerned, 
Acceptor  not  entitled  to  notice. 
Exceptions  from  general  rules. 
Promissory-notes — ^bills  sent  from  abroad,    . 
Where  drawer  or  indorsers  are  the  proper  debtors, 
Right  to  notice  may  be  waived. 
Knowledge  of  dishonour. 
Mode  of  giving  notice. 
Bills  not  arrestable, 

Notarial  PaonsT,     . 
Noting, 
Instrument  of  protest, 
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BILLS  OP  EXCHANGE  AND  PROMISSORY-NOTES— cananued. 
Notarial  Pbotest — continued, 
III  order  to  smninarj  diligence, 

Protest  may  be  extended  at  any  time  within  forty  years, 
At  whose  instance  may  protest  be  made, 
Who  may  act  as  notary, 
Stamp,         .... 
Place  need  not  be  specified, 
Specification  of  wrong  place, 
Acceptance  for  honour — act  of  honour, 
Payment  for  honour, 

Summary  diligence, — at  whose  instance  competent. 
Application  to  Court  by  drawer  or  indorser  producing  receipt 

from  protester,     . 
Receipt  to  indorsee. 
Indorsees  of  promissory-notes. 
Registration  of  protest  within  six  months, 
Acts  authorising  registration  for  diligence, 
Principal  bill  must  be  produced  to  registrar, 
Registration  not  allowed  after  expiry  of  six  months. 
Decree  of  registration,  warrant  to  charge,  arrest,  and  poind, 
InducuK  of  charge,   ..... 
Protest  in  English  form  warrants  summary  diligence  in  Scotland, 
Summary  diligence  on  foreign  bill,   . 
Receipt  to  indorsee  after  registration, 
Party  paying  ought  to  obtain  assignation  of  protest, . 

Ebasubxs  OB  Altebations — 
May  be  made  before  issue,  with  consent  of  all  concerned. 
But  not  after  issue,  even  with  consent, 
Material  parts  of  bill  or  note. 
The  sum,     ...... 

Rate  of  interest,      ..... 

Term  of  payment,    ..... 

Correction  of  blunder  allowed, 

Date  of  bill,  ..... 

Names  of  parties  and  their  position  inter  scy 
Nature  of  consideration,       .... 

Place  of  payment,    ..... 

Alterations  after  issue, — ^before  issue, 
When  is  a  bill  or  note  ' issued '?       . 
Proof  that  alteration  made  before  issue  lies  on  party  claiming 
on  biU,    ...••• 

Pbescbiption,  ...... 

Law  of  prescription  depends  on  place  where  bill  payable. 
Sexennial  prescription,         .... 

Commencement  of  six  years. 
Interruption  by  diligence  or  action, . 
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BILLS  OF  EXCHANGE  AND  PROMISSORY-NOTES-coiUtnued. 

Pbssorxption — continued. 

Registration  of  protest  only  a  step  to  diligence, 

Diligence  on  Sheriff's  precept  effectnal, 

Diligence  most  be  executed  and  action  commenced,  . 

Citation,  though  sufficient,  will  prescribe  in  seven  yean*, 

Liformal  execution, ..... 

Judicial  demand  by  creditor  is  sufficient, 

Interruption  by  producing  bill  and  pleading  compensation, 

By  petitioning  for  sequestration  of  party  to  bill, 

Action  commenced  in  England, 

Where  several  obligants,  action  against  one  interrupts  as  to  aU 

Decree  must  be  in  favour  of  creditor, 

Effect  of  prescription,  .... 

Decree  in  absence,  ..... 

Adjudication  on  prescribed  bill  is  inept, 

Separate  voucher,    ..... 

Presumption  of  payment  overcome  only  by  writ  or  oath, 

Debtor's  writ,  ..... 

Markings  of  interest,  etc.,     .... 

Acknowledgment  within  the  six  years  of  no  avail  to  elide 

prescription,         ..... 
Acknowledgment  by  one  of  several  obligants  will  not  affect 

the  others,  .  .  .  .  • 

Distinction  between  the  bill  and  the  debt, 
Debtor's  oath,  ..... 

Must  prove  constitution  of  debt  and  re^ing-owing,    . 
Bill  may  be  referred  to  as  adminicle  of  evidence, 
If  constitution  admitted,  debtor  i&ust  prove  payment, 
Partner's  oath,        ..... 
Acceptor  of  accommodation  bill. 
Where  debtor  is  dead,  and  his  representatives  ignorant  as  to 

debt,        ...... 

Exception  of  minority  pleadable  by  holder,   . 

Plea  not  applicable  if  bill  held  by  trustee  for  beneficiary  in 

minority,  .  .  .  '  . 

Payment  by  cautioner  authorises  claim  beyond  the  six  years 
Prescription  not  interrupted  by  debtor's  oudawry, 
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PURPOSSS  TOB  WHICH  BILLS  AND  N0TB8  MAT  BE  ORANTBD— 

Bill  for  services,      .... 

Legacy  may  not  be  granted  by  bill,  . 

Substitution  of  payee  annuls  bill, 

Is  donation  by  acceptance  competent  ? 

Donation  by  indorsation. 

Donation  mortia  catud, 

See  Draft  an  Banker. 
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BILL  OF  SALE  OF  SHIP, 

Authentication  of,  in  terms  of  Merchant  Shipping  Act, 

See  Ships, 

BLANK  ACCEPTANCE— 

Skeleton  bill,  ...... 

BLANKS  IN  WRITS— 

Writs  blank  in  grantee's  name  null  under  1696,  c.  25, 
Nullity  strikes  only  at  writs  subscribed  and  delivered  blank, 
Onus  prohandi^         ..... 
Blanks  do  not  necessarily  invalidate  the  whole  deed, 
Blank  in  name  of  substitute  in  bond, 
Act  does  not  extend  to  indorsation  of  bills,  etc., 
Blank  bills,  .... 

Iron  scrip,  ..... 

BLENCH  FARM, 

Non-entry  duty  payable  in  blench  holdings,  . 
Where  lands  held  blench  in  place  of  ward,  . 
Payments  on  entry  of  heirs  and  singular  successors, 

BLIND  PERSONS— 

Execution  of  deeds  by,         . 

May  take  the  assistance  of  notaries, 

Deeds  should  be  authenticated  by  notaries  as  well  as  by  parties 

own  subscriptions. 
Read  over  to  parties  before  subscription, 
Notaries'  docquet  should  express  true  state  of  party's  defect 

of  vision,  .... 

Witnesses  should  see  blind  persons  sign. 
Cannot  be  instrumentary  witnesses, 

BOND— 

'  Of  great  importance,' 


PAQB 

441 
98 


Where  borrower  is  not  to  receive  whole  amount  of  loan  at  once,     104,105 
Bonds  by  parents  to  children  valid  though  not  delivered,  109 

See  Delivery, 
Power  of  party  interdicted  to  grant  personal  bonds, . 
Obligations  contra  bonos  moresj 

See  Unlawful  Contracts. 

For  gaming  debts,  ..... 

See  Qaming. 

In  defraud  of  creditors,        .... 

See  Fraud.. 
Effect  of  personal  obligation  by  an  Englishman  under  seal  as 

compared  with  one  not  under  seal,  .  196 

How  obligations  in  favour  of  Scotch  parties  by  English  obligants 

should  be  executed,  .....  ih. 

Distinctions  between  bond  and  bill  debt,  486 

Sale  by  heritable  creditor,   .....  1164 
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BOND^coneintMx^. 
Personal — 
Debt  due  on,  secured  bj  conTejance  of  land  to  trasteesy 
Falls  under  children's  claim  to  legitim. 

See  Personal  Bond. 
Hbritablb. 

See  Heritable  Securities. 
OF  Annuity. 

See  Annuity. 
AND  Assignation  or  Lxasb  in  Sbouritt, 
AND  Disposition  in  Sbcu&itt. 

See  Heritable  Securities. 


or  Caution. 

or  Corroboration. 

or  iNTBRDICnON, 

or  Presentation, 


See  Caution. 

See  Corroboration. 

.  • 

See  Interdiction. 
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140 
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See  Presentation. 
OF  Provision — 
To  wife  and  children,  ..... 

See  Provision — Marriage  Contract. 
or  Belief. 

See  Rdief. 

'BOOKING,' TENURE  OF— 

In  Paisley, ....... 

Register  of  bookings,  and  search  in  register. 

Acts  of  1860  and  1874  apply  to  lands  held  by  this  tenure,  . 

Distinction  between  booking  and  feudal  tenures  abolished,    . 

BOTTOMRY,  BOND  OF, 

Order  of  preference  when  granted  by  owner,  and  when  by 
master  of  ship,     ...... 

Conveyance  of,        .....  . 

BOUNDARIES  OF  LANDS. 

See  Description — Charter — Part  and  Pertinent 
Fluctuating  boundary,         ..... 

BOUNDING  CHARTER— 

Effect  of,     . 

See  Description — Charier — Part  and  Pertinent. 
Fraudulent  practice  of  obtaining  charters  with  enlarged  boundaries,    73S 

BREVE  TESTATUM, 577 

BRIBERT— 

Person  receiving  money  to  be  employed  in  bribery  not  liable 

to  account,  ......  150 

Bond  of  annuity  as  a  bribe  in  election  of  Member  of  Parliament,  ih. 

Corrupt  practices  will  vitiate  election  of  trustee  in  sequ68<- 
tration,     •....••  m 
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BKIEVE— 

Oftutoiy,    ...... 

Of  idiocy,    ...... 

Ofterce,      ...... 

Of  inquest, ...... 

BURDEN,  KEAL— 

By  reservatioii, — by  conBtitntion, 

See  Heritable  Securities, 
In  feu-charter.  See  Conditiotu, 

In  disposition,  ...... 

Lands  sold  under  real  burden  of  existing  debts, 
Is  teroe  due  out  of  real  burdens  ?     . 

BURDENS,  PUBLIC— 

Obligation  of  relief  in  feu-charter,     .... 
jLu  lease,      ••.*••. 
Omission  to  repeat  obligation  of  relief  in  charter  by  progress, 
Superior  not  liable  for  parochial  burdens, 
Division  of,  between  purchaser  and  seller,     . 

See  Warrandice — Searches  of  Incumbrances, 

BURGH,  ROYAL— 

Burgage  tenure,  origin  of,     . 

Sasine  by  town-clerk,  .... 

Symbols  of  infeftment^         .... 

Charter  in  fayour  of  royal  burgh, 

Prescriptive  progress  of  titles, 

Constitution  of  royal  burgh, 

Question  whether  the  burgh  or  the  individual  proprietors  hold 

of  the  Crown^       ..... 
Feus  within  burgh,  granted  by  Town  council. 
Entry  by  resignation,  .... 

Disposition  of  burgage  lands. 
Completion  of  dbponee's  title,  prior  to  1845, 
Instrument  of  resignation  and  sasine,  by  whom  prepared, 
Registration  of  instrument,  .... 
If  burgh  without  magistrates,  managers  appointed  by  the  Courts 
Giving  of  sasine  under  Sasines  Act  of  1846, 
Forms  under  Titles  Acts  of  1860,     . 
Registration  of  conveyance. 

Notarial  instruments,  .... 

Where  no  register  of  sasines  is  kept, 
Assignations  of  unrecorded  conveyances, 
Burgage  subjects  affected  by  terce,  . 
Completion  of  heir's  title  by  cognition  and  sasine,     . 
By  writ  of  dare  constat  and  service, 
Borgh  register  of  sasines  formerly  not  applicable  to  lands 

feued  by  magistrates,       .... 
But  it  now  is  so,      . 
No  relief  exigible  on  entry  to  burgage  lands. 
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BURGH-ROYAL— corrfmucd.  page 

Distinotion  between  feudal  and  burgage  holdings  abolished 
in  1874,  ...... 

BUYING— 

Offices  of  public  trust,  ..... 

See  Unlawful  Contracts, 
The  subject  of  a  depending  process,  prohibited  to  members 

of  College  of  Justice,  or  Inferior  Court,     . 
Sales  not  annulled,  ...... 

CALLS— 

From  shareholders  of  company,         .... 
See  Company — JotJit  Stock  Companies. 
CAPTION.  See  Homing — Personal  Diligence  Act, 

CASH-CREDIT  BOND— 

Does  not  fall  under  Act  of  1696, 

What  covered  by  obligation  for  interest. 

Narrative  and  obligation  to  pay, 

Mode  of  ascertaining  balance, 

Registration  for  summary  diligence, . 

Stated  account  may  be  judicially  scrutinised, 

Declaration  that  no  suspension  pass  except  on  consignation, 

Bond  in  name  of  several  obligants  not  signed  by  all. 

Effect  of  obligant's  death  or  bankruptcy. 

Bond  by  a  company,  .... 

Provisions  for  changes  in  company  by  or  to  whom  bond 

granted,  .... 
Clause  of  indemnity  of  debtors  and  trustees, 
Liability  of  partner  signing  company-bond  with  his  own  name 
Heritable  security  for  future  debt  by, 
Assignation  of,         . 

See  Rdief, 

CASUALTIES  OF  SUPERIORITY— 

Definition  of  term,  ...... 

Casualties  appropriate  to  military  holding, — ward,  marriage, 

recognition,  ...... 

Appropriate  to  feu  holdings, — non-entry,  relief,  composition, 

irritancy  ob  non  solutum  canonem^  liferent  escheat, 
How  amount  of  relief  duty  expressed, 
Entry-money  due  by  heir  of  entail,   • 
History  of  composition  on  entry, 
How  amount  ascertained,  rental  and  deductions, 
Taxed  composition, .... 
How  casualties  may  be  modified  or  renounced, 
Is  renunciation  effectual  if  not  imported  into  Register  of  Sasines?    628 
Casualties  not  due  ex  lege  where  feu  granted  after  1874,        .  627 

If  now  stipulated,  must  be  of  fixed  amount  and  payable  at 

stated  times,        ......  636 

Vassal  may  now  redeem  casualties,  ....    624,  630 

Where  superiority  is  entailed,  .  .  630 
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1130 

116 
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285 
286,  357 
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CASUALTIES  OF  SUPERIORITY— cowaViucd.  pagb 

Does  casaalty  of  non-entry  still  subsist  ?       .  .  623 

SeUer  must  pay  casaalty  unless  otherwise  arranged, .         641,  691,  694 

Casualty  of  marriage  was  occasionally  engrafted  on  feu  holdings,       573 

No  casualty  exigible  by  law  in  burgage  subjects,      .  1119 

See  Non-Entry — Relief- — Composition — In^itancy  oh  mm 

solutum  canonem — Escheat. 
CAUTION— 

By  executor-dative,  ..... 

By  judicial  factor  confirming,  .... 

By  tutors  and  curators,        ..... 

Bond  of — 

Its  form,      ....... 

See  Discitmon — Division — Rdief, 

For  bank-agent's  fidelity,      ..... 

Obligees  must  exercise  watchfulness, 

Liability  of  agent  for  expenses,         .... 

See  Cautioner — Assigncttion — Hypothec, 

Judicial,         ....... 

See  Suspension. 

CAUTIONER— 

Entitled  to  interest  on  interest  advanced  for  principal  debtor, 

For  cash-credit,        ..... 

Rights  and  liabilities  of  cautioners  for  cash-credit, 

Where  bound  as  principal  ought  to  obtain  bond  of  relief, 

Not  bound  beyond  express  terms  of  bond, 

Benefit  of  discussion,  .... 

Assignation  by  creditor  to  cautioner, 

See  Hypothec. 

Payment  by,  ....  . 

Should  only  pay  after  distress  and  intimation  to  principal, 

Liberation  by  acts  of  creditor, 

Discharge  of  Cautioner,    .... 

Not  bound  unless  principal  has  signed  obligation. 

Freed  by  prescription  or  discharge  (except  in  a  sequestration 

of  debt  guaranteed,  .  . 

Plea  founded  on  discharge  barred  by  consent, 

See  Bankruptcy. 

Freed  by  creditor's  acting  prejudicially  to  him, 

Or  on  account  of  creditor's  misrepresentation, 

Or  if  conditions  of  principal  obligation  varied. 

Gross  negligence  of  obligees  frees  an  agent's  cautioner, 

Cautionary  obligations  not  struck  at  by  Act  of  1621, 

Do  securities  in  relief  of  cautioners  fall  uuder  Act  of  1696  ? 

Cautioner  for  bankrupt's  composition. 

For  apprentice,        ..... 

Cases  of  fraud  in  connection  with  cautionary  obligations, 
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CHANCERY  PRECEPT— 

Old  form  of, 
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CHANCERY  PRECEPT— con^tnttccl. 

To  whom  addressed,  .... 

Where  lands  in  different  counties  not  united  into  barony, 

Security  for  non-entry  and  relief  duties, 

Fell  if  infeftment  not  taken  before  next  term, 

Or  by  death  of  grantor  or  grantee,   . 

Sheriff  of  Chancery, 

Form  of  precept  under  Act  of  1847, 

How  obtained,         .... 

Combined  with  charter  of  confirmation. 

Superseded  by  Crown  writ  of  dare  constat  under  Titles  to 

Land  Act  1868,  .... 
Crown  writ  operates  confirmation,    . 

CHARGE,  GENERAL  AND  SPECIE. 

See  Adjudication  in  ImpUmevd. 

CHARGE,  EXECUTION  OF. 

See  Personal  Diligence  Act — Registration  for  Execution, 

CHARTER  PARTY, 

After-stamping  of,  . 

See  Ships. 

CHARTER. 

See  Fetidal  System, 
•  Orioinal  Charter — 

Superseded  breve  testatum^   .... 

Distinguished  from  charter  by  progress, 

Clauses  of,  . 

Granter  must  be  infeft  or  registered, 

Consents  to  charter. 

Where  married  woman  granter, 

Words  of  conveyance, 

'  Dispone '  now  unnecessary, 

Destination  to  heirs, 

Discrepancies  between  destinations  in  dispositive  and  executive 

clauses,    ...... 

Assignees,  ...... 

Charters  to  corporations,  royal  burghs,  unincorporated  com 

panics,     ...... 

Description  of  lands,  .... 

See  Description  of  Lands. 
Acquisition  of  discontiguous  lands  as  part  and  pertinent, 
Bounding  charter  excludes  such  acquisitions. 
Servitudes,  ..... 

Clause  of  parts  and  pertinents. 

See  Part  and  Pertinent, 
(1.)  Limitations  of  vassal's  rights,    . 
Reservation  of  minerals. 
Powers  incident  to  reservation. 
Sale  of  superiority  from  which  minerals  reserved, 
Superior's  rights  in  reserved  strata. 
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CHARTER— con^tnucdf. 

Clause  of  pre-emption, 

How  given  effect  to,  .  .  . 

Prohibition  against  subinfeudation, 

Unlawful  in  feu-charters  granted  after  1874, 

Mutual  rights  of  feuars, 

Erection  of  houses,  etc., 

Uode  of  making  conditions  effectual, 

See  Conditions, 
Superior  protected  where  feuar's  right  personal, 
If  conditions  contrayened  superior  might  have  refused  to  grant 

entry  and  obtained  decree  of  declarator  of  non-entry, 
Is  this  course  now  available  ?  .  .  . 

Superior's  agent,      ..... 
Monopolies  now  abolished, 
(2.)  Limitations  of  superior's  rights. 

See  CaaualtieB  of  SuperwiHty, 
Modification  or  renunciation  of  casualties, 
How  made  effectual  against  singular  successors  in  superiority. 
Term  of  entry,        .... 
If  not  specified, 

Tenendaa  clause,       .... 
Reddendo  clause,      .... 


See  FeU'duty, 
Personal  services,    ..... 
Commutation  of  carriages  and  services, 
Assignation  to  writs,  .... 

Assignation  to  rents,  import  of,        . 
V  Clause  of  relief  from  feu-duties,  etc.. 
Clause  of  warrandice,  import  of,       . 
Effect  of,  as  regards  light  servitudes,  public  burdens,  etc., 
As  regards  tacks,     ..... 
Clause  of  registration,  .... 

Charter  by  subject-superior  can  be  recorded  only  in  Books 

of  Session,  ..... 

Precept  of  sasine,    ..... 
Stamp-duty,  ..... 

Delivery  of  charter,  .... 

Chakteb  bt  progress,  .... 

Cannot  enlarge  or  diminish  estate  originally  ^ven  out, 
Original  feu-right  is  ruling  title. 
No  warrandice  in,  .... 

Effect  of  delivery  without  reservation  of  bygone  feu-dutics, 
Vassal  may  insist  on  reference  to  tenendas  and  reddendo, 

OP  Adjudication.         See  Adjudication, 

OF  Confirmation.         See  Confirmation  by  Superior. 

OF  NovoDAMUS.  See  Novodamus, 

OF  Rbsionation — OF  Rfstgnation  AND  CONFIRMATION.       See  Resignation, 

OF  Sale.  See  Raiiking  and  Sale, 
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CHEQUE.  See  Draft  on  Bavker. 

CHILDREN— 

Provisions  to,  by  antenuptial  marriage-contract, 

By  postnuptial  contract,       .... 

Antenuptial  provisions  as  in  competition  with  father's 
creditors,  ..... 

Right  to  legitim  and  dead's  part, 

Provisions  to  younger  children  out  of  entailed  estate, 

By  bond  of  provision,  .... 

Destination  to  children  of  a  marriage, 

See  Marriage-contract — Entail, 

CHOSE  IN  ACTION, 

CIRCUMVENTION.  See  Fraud 

CLARE  CONSTAT— 

Precept  of,  by  subject-superior, 

Available  to  heir  only,  .... 

Valid  after  grantor's  death. 

Sufficient  if  granted  to  right  party. 

Involves  representation  to  extent  of  value  of  lands, 

Charter  of  confirmation  and  precept  of  cHare  constat^ 

Confirmation  implied  after  1858, 

Writ  of  dare  constat  by  Crown, 

By  subject  superior,  .... 

No  mid-impediment  to  confirmation  of  last  vassal's  disponee, 

Writ  of  dare  constat  in  burgage  holdings, 

No  casualty  exigible,           .... 
CODICIL, 

Trustees  named  by,  have  benefit  of  survivorship  clause  in 
trust-deed,  ...... 

COGNITION  AND  SALE— 

Process  of,  at  instance  of  pupil  and  tutors,    . 

COGNITION  AND  SASINE,       .... 
Founds  prescriptive  progress  of  titles, 
Witnesses  attest  facts  and  sign  each  page,    . 
Registration  of  instrument  within  sixty  days, 

COGNITIONIS  CA  USA  DECREE— 

In  favour  of  adjudger  in  implement, 

Of  executor-creditor,  .  .  .  .  . 

COGNOSCING- 

In  cases  of  insanity  or  idiocy,  .  .  .  . 

COLLATERALS— 

Intestate  succession  among,  .  .  .  . 

COLLATION— 

In  intestate  succession,         .... 
By  heir  of  entail,     ..... 

COLLUSION.  See  Fraud. 
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COMMISSARY  COURTS— 

Instituted  in  place  of  old  Church  Courts,  .       222,  526,  1119 

Instructions  to  Commissaries,  issued  in  1563,  223 

Registration  for  preservation  and  execution  in,  prohibited,     . 
Custody  of  registers,  ..... 

Jurisdiction  now  transferred  to  Sheriffs, 
See  Registration — Diligence,  Personal — Confinnati(m  of  Executor, 

COMMISSION.  See  FacUyry. 

COMMISSION  OP  BANKRUPTCY. 

See  Bankruptcy. 
COMMON  AGENT— 

In  process  of  ranking  and  sale,         .... 
Cannot  purchase,      ...... 

COMMON  DEBTOR, 

COMMUNION  OF  GOODS, 

COMMUTATION— 

Of  casualties,  ...... 

Of  carriages  and  services  under  Act  of  1874, 

COMPANIES  ACTS- 

Analysis  of  Acts  1862  to  1880,        .... 
English  Decisions  under,     ..... 

See  Joint  Stock  Companies. 
COMPANY— 

Bonds  in  favour  of,  . 

Contract  giving  company  right  of  pre-emption  of  shares  to  be 

strictly  implemented,         .... 
Failure  to  observe  forms  not  pleadable  by  third  parties, 
Distinction  between  '  company '  and  *  firm,'  . 
Registered  and  unregistered, 
Limits  of  business,  how  determined, . 
Firm  or  descriptive  name,    .... 
Effect  of  partner  withdrawing, 
Partner's  death  operates  dissolution, 
His  bankruptcy  a  ground  for  requiring  dissolution,    . 
Rights  of  insolvent  partners. 
Circumstances  in  which  dissolved  by  Court,  . 
Contributions  beyond  capital, 

Shares  and  liabilities  held  equal  unless  otherwise  proved, 
Partner's  powers  to  bind  company, 
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410  et  seq. 
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Company  entitled  to  profit  of  a  partner's  venture  with  company 
funds  in  his  own  name,     ..... 
Presumption  that  partner  acts  for  company  in  acquiring  rights, 
Presumption  that  profit  and  loss  to  be  divided  according  to  stock, 
Settlement  with  partner's  representatives. 
Partner's  death  does  not  affect  appointment  of  arbiter  for  wind- 


326 
ib. 
391 
ib. 
392 
393 
394 
ib. 
ib. 
ib. 
396 
396 
ib. 
396,  403,  404 


ing  up, 

VOL.  IL 


396 
397 
ib. 
398 

400 


2  >f 


1240  INDEX. 

COMPANY— contfntieel.  paqi 

Indiyisible  property  to  be  publicly  sold,        .  .  .4(^0 

Appointment  of  judicial  &ctor  to  realise,      ...  401 

Partnership  may  be  constitnted  without  ?niting,  >^. 

Separate  ^sona  exists  till  wound  up,  .  .  •  40*i 

Not  capable  of  holding  feudal,  but  may  hold  leasehold,  pro- 
perty,     .......  '^ 

See  Heritable  and  Moveable — Arrestment. 
If  partner  cannot  withdraw  his  funds,  his  creditors  cannot  arrest,         ih. 
Company's  moveables  cannot  be  poinded  for  partner's  debts,  i^. 

Liability  of  company  and  partners  for  company  debts,  .  403 

Test  of  partner's  liability,     .....  4('5 

Retirement  of  partner,  .....  403 

Debts  must  be  constituted  against  company  before  partner  sued,       4(4 

See  Copyright — Bankruptcy, 
Delectus  personoe  preventing  introduction  of  new  partners,      .    892,  426 
Can  sue  in  name  of  firm,      ....  .427 

Director  of  public  company  not  entitled  to  enter  into  contracts 
with  company,      .  .  .  .  .1^'^* 

See  Copartnery^'^oint  Stock  Companies. 

COMPENSATION— 

Extinction  of  obligations  by,  ....  336 

Must  be  pleaded,     .....  .  '^' 

Does  not  arise  if  claim  founded  on  is  a  debt  assigned  by  unin- 

timated  assignation,  ....  .  SOS 

Cannot  be  pleaded  against  bank  drafts  .  ^-1 

Shareholder  sued  by  liquidator  for  calls  cannot  plead,  in 

respect  of  sum  due  by  company  to  him,     ...  419 

COMPLETION  OF  TITLE— 

By  purchaser,  prior  to  1874,  693,  731  et  sfq. 

Changes  introduced  in  1874,  ....  693 

By  confirmation,       ......  731 

Distinction  between  sasine  on  a  me  and  oname  veldeme  dis- 
position, .......  732 

See  Confirmation  by  Superior, 
By  resignation,  .  .  .  737  ct  »^. 

See  Resignation, 
Distinctive  peculiarities  of  resignation  and  confirmation,        .  74'2 

Error  in  completing  titie  by  resignation  in  place  of  confirmation, 

how  rectified,  .  .  .  .  746  rf  sr^. 

Under  Tities  Acts,  .  .  .  .  .  748  tf<  «?• 

By  purchaser  of  superiority,  .  .  .  .  75o 

By  assignee  under  Tities  Act,  1858,  .  7t>3 

General  conveyance  not  invalid  for  want  of  assignation  to  writs,        1^^'- 
Where  superior  has  acquired  property-fee,    .  .  .  7S0 

By  disponee  in  burgage  lands,  795  ^  ^' 

By  trustee  in  sequestration,  .  .  812  rf «? 

By  adjudger  in  implement,  .  .  ^^ ' 

By  purchaser  at  judicial  sale,  .  ^-'' 
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COMPLETION  OP  TITLE-«>n«»nu€rf. 

Bj  wife  to  her  jointure, 

To  locality  proYision, 

By  general  disponee,  to  lands, 

By  general  disponee,  to  heritable  securities, . 

By  testamentary  trustees,     . 

By  trustees  where  no  direct  conveyance  to  them, 

By  heir  of  sole  or  last  surriving  trustee, 

By  judicial  factor. 

By  heirs-at-law, 

In  lands  held  of  Crown, 

In  burgage  lands,     . 

See  Heir 

By  representatives  of  creditor  under  bond  and  disposition 
in  security,       ..... 

COMPOSITION— 

Patablb  bt  Singulab  Suooissob, 
Origin  0^    . 

In  tailzied  investiture,  .... 

By  pro  indiviao  proprietors. 

Due  by  trustees  for  heir,      .... 
Payable  by  corporations  or  trustees  under  Act  of  1874, 
How  ascertained,     ..... 
Mineral  rent,  ..... 

Where  lands  subfeued,         .... 
Deduction  for  teinds. 
Taxed  composition,  . 
When  taxed  is  debttum  fundi, 
Assignees  before  infeftment, 
May  bear  interest,   . 
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In  Bankbuptct,  185 

Discharge  on  composition,    .....  339 

Without  composition,  .....  ib. 

Judicial  discbarge  not  evacuated  though  composition  not  paid,  ib. 

Creditors  in  second  sequestration  rank  only  for  unpaid  composition!  ib. 
Creditors  may  make  extrajudicial  discharge  conditional  on  payment 

of  composition,     ......  ib. 

Cautioner  not  freed  by  creditor  assenting  to  composition,  355 

Discharge  of  principal  under  composition  contract,    .  ib. 

Clause  in  contract  for  protection  of  cautioners,  .  290 


CONCEALMENT. 


See  Fraud. 


CONDITIO  SI  SINE  LIBERIS— 

Implied  in  destinations. 
In  grants  of  legacies, 

CONDITIONAL  INSTITUTE. 

See  Instituie — Service, 
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CONDITIONS  IN  FEDCHARTER— 

Clause  of  pre-emption  and  prohibition  against  snbinfeadatioii, 
Foiling  conditions,    ..... 
Mode  of  making  conditions  effectaal, 
Conditions  most  affect  the  lands, 
Must  appear  on  Register  of  Sasines, 
Must  be  legal,  and  have  natural  connection  with  subject, 
When  a  sum  of  money  is  the  burden, 
Prohibition  of  nuisances,      .... 
Objects  and  effect  of  irritant  clause. 
Resolutive  words  unnecessary. 
Registration  of  conditions,  how  accomplished, 
Stipulation  that  superior's  agent  shall  register  charter, 
Conditions  appointed  to  be   engrossed  in  subsequent   in- 
vestitures, .... 
Imported  into  feu-charter  by  reference, 
Where  feuar  has  only  personal  right, 
Contravention  of  conditions. 
Strict  interpretation  of  conditions,    . 
Condition  as  to  entry  of  vassal's  disponees,  . 
Superior  must  have  an  interest  to  enforce  conditions, 
Enforcement  of,  by  feuars  inter  se, 
Monopolies  prohibited, 

CONFIRMATION  OF  EXECUTOR— 

Its  objectS) ...... 

Originally  granted  by  Bishops'  Courts, 
Commissary  Courts  introduced  after  the  Reformation, 
Their  jurisdiction  now  transferred  to  Sheriffs, 
Where  deceased  died  domiciled  in  or  out  of  Scotland, 
Executor-nominate,.'  .... 

May  be  confirmed  while  deed  containing  his  appointment 

is  under  challenge. 
Executor- dative,  old  and  new  forms  of  procedure  for  appoint- 
ment of,  . 
Inventory  of  deceased's  personal  estate, 
What  estate  must  be  included  in  inventory, . 
Oath  to  inventory,   ..... 

Before  whom  taken,  .... 

Testament  testamentar  or  dative, 

English  and  Irish  estate  included  in  Scotch  inventory, 

Scotch  estate  included  in  English  and  Irish  probate  and 

letters  of  administration,  . 
Confirmation  to  small  intestate  estates. 
Small  testate  estates,  ... 

Inventory  duty,        ..... 

Money  secured  on  heritable  property  liable  for  duty, 
Also  ships  and  shares  of  ships. 
Property  sworn  to  as  at  date  of  giving  up  inventory, 
Proceeds  accrued  included.  ,  ,  ,  . 
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rOXFIRMATION  OF  EXECUTOR- c<m<«m^f/. 

No  drawback  allowed  if  stocks  turn  out  to  be  of  no  value, 
Betum  of  inventory  duty,    ..... 
May  be  claimed  within  three  years,  .... 
Debts  must  be  paid,  and  payable  out  of  moveable  estate, 
Where  heritable  debts  exceed  value  of  heritable  estate,  the 

balance  authorises  claim  for  return  of  duty, 
Overvalued  estate, — corrective  inventory,    . 
Cik  to  confirmation,  ..... 

Additional  estate  includes  improved  value  of  original  estate, 
Undervalued  estate  remains  in  hcereditas  of  deceased  to  extent 

of  sum  understated,  .... 

Stamp-duty  on  additional  inventory. 
Confirmation  ad  omissa  et  male  appretiata, 
By  whom  applied  for. 

If  not  by  original  executor,  petition  must  be  intimated  to  him 
Confirmation  of  pupil  or  minor, '       .  .       '     . 

Of  factor  for  pupil  or  minor, 

Factor  finds  caution,  .... 

Executor  abroad, 

Judicial  factor  may  be  confirmed  executor- dative, 
Preference  in  competition  for  office  of  executor-dative, 
Effect  of  confirmation,  .... 

Risk  of  paying  to  executor  unconfirmed, 
Doubtful  or  disputed  claims, 
Where  deceased  bound  to  grant  assignation. 
Death  of  executor, — executor  ad  non  executa, 
Executor-creditor,   ..... 
Successive  confirmations  by  creditors, 
Where  confirmation  unnecessary. 

See  Executor — Executor-Creditar, 

CONFIRMATION  BY  SUPERIOR— 
Effect  of,     . 
Anciently  used  to  protect  vassal  from  consequences  of  his 

immediate  superior's  forfeiture,     .... 

Charter  of  confirmation,        ..... 

Enactments  of  Lands  Transference  Act, 

Confirmation  after  or  before  infeftment, 

Operates  retro,         .  .  .  .  .  . 

Where  two  infef tments,  the  first  confirmed  excludes  the  other, 
Unconfirmed  sasine  creates  no  mid-impediment, 
Nor  precept  of  dare  constat  to  heir  of  last  vassal, 
Superior  bound  by  Lands  Transference  Act  to  grant  charter 

of  confirmation,    ..'... 
Contrasted  with  resignation,  .... 

Confirmation  operated  by  charters  of  resignation,  adjudication, 

and  sale,  ......* 

Reference  to  tenendas  and  reddendo  in  charter  of  confirm  ation, 
Writ  of  confirmation  by  subject  superior. 
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CONFIRMATION  BY  SUPERIOR— con/mueJ. 
Crown  writ  of  oonfirmatioii, . 
Charter  of  oonfirmatioii  and  preoept  of  dare  oonatat, 
Grown  writ  of  dare  constat  operates  confirmation, 
Confirmation  of  assignee's  tiUe,  under  Titles  Act, 
Confirmation  by  superior  now  incompetent,  . 
Confirmation  now  implied  in  registration  of  proprietor's  title, 

CONFUSIO— 

Extinction  of  debts  by,        ...  . 

Instances  of,  ....  . 

If  debt  eztinguisbed  confusione,  security  though  undischarged 
is  unavailing,       ..... 

« CONJOINTLY  '— 

Meaning  of,  in  obligations,  ..... 

CONJUGAL  RIGHTS.  See  Married  Women. 

CONJUNCT  RIGHTS.  See  Destination. 

CONJUNCT  OR  CONFIDENT  PERSONS.  See  Fraud, 

CONQUEST— 

Distinction  between  conquest  and  heritage  now  abolished 
regards  succession, 

Heir  of  conquest,     .... 

Fees  of  conquest  now  descend  to  heir  in  heritage, 

Provision  of,  to  wife  in  marriage-contract, 

Extent  of  conquest  should  be  defined, 

Courtesy  does  not  extend  to, 

Provision  of,  to  children, 

See  Heir. 
CONSENT— 

By  father,  to  daughter's  marriage  contrac  t,  . 

By  heir  of  entail  to  disentail  irrevocable. 

By  guardians  for  minors  under  Entail  Amendment  Act, 

Deed  of  consent  must  specify  place  of  grantor's  abode, 

To  charter,  by  wife,  heritable  creditor,  etc., . 

Effect  of  consent  by  one  having  real  right,    • 

Warrandice  of  consenter,      .... 

Extinction  of  debts  by,         . 

CONSIDERATION— 

For  the  granting  of  deeds,    .... 
To  be  set  forth  in  narrative  clause,  . 
Statement  of,  as  affecting  warrandice, 
Provisions  of  Stamp  Act  relative  to  statement  of, 

See  Narrative — Urdawftd  Contracts. 

CONSOLIDATION— 

Of  property  and  superiority, 

Renunciation  does  not  extinguish  property  fee, 

Does  not  take  place  tpoji'ure, 

Resignation  ad  remanentiam  necessary, 
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CONSOLIDATIOK— con^tnued. 

When  superior  purchases  property  fee, 

SfTect  of  clause  of  rosignationy 

Destination  to  heirs, 

Distinction  between,  and  '  merger/ 

Where  superiority  entailed, . 

Completion  of  superior's  title, 

Where  superior  succeeds  to  property,  or  vassal  to  superiority. 

Where  vassal  purchases  superiority,       -      . 

See  BesigruUion  ad  remanentiam. 
By  prescription,       ...... 

Extinction  of  vassal's  right  when  superior  possesses  dominium 

utile  under  superiority  titles  for  prescriptive  period, 
Superior  acquiring  part  of  property  fee  contained  in  vassal's 
infeftments,  ...... 

Possession  by  heir-apparent  in  superiority  fee. 
Minute  of  consolidation  under  Act  of  1874, 
Resignation  ad  remaneiUiam  seems  to  be  still  competent. 

See  Superiority, 

CONSTITUTION— 

Action  of,  by  adjudger.     See  Adjudication  in  Implement. 
Of  debt  by  executor-creditor,  ...  * 

Liferenter  by  constitution,    ..... 
Real  burden  by  constitution,  .... 

See  Heritahle  Securities. 

CONThA  BONOS  MORES— 

Obligations  will  not  receive  e£fect,    .... 
Pacta  iUicita  not  assignable,  .... 

CONTRACT— 

When  personal,  construed  according  to  lex  loci  contract^. 
Expense  of  stamping  mutual  contract  falls  on  parties  equally, 
Mutual  contract,  where  transaction  completed,  requires  no 
delivery,  ....... 

For  paid-up  shares,  registration  of ,   . 

Omission  to  register,  ..... 

See  Unlawful  Contracts, 
Of  ground  annual.    See  Oround^nnual. 
Of  marriage.  See  Marriage-Contract. 

Of  sale.  See  Sale. 

CONTRAVENTION— 

Of  entail,  consequences  of,   . 

See  Entail. 

CONTRIBUTORY— 

Petition  by,  for  winding  up  company. 

Objecting  that  he  has  transferred  his  shares, 

Bankruptcy  o^         .  .  .  .  •  * 

CONVENTIONAL  TERMS.     See  Assignation  to  Bents. 


PAOS 

777 
tb. 
778 
ib. 
779 
780 
785 
ib. 

786 

ib. 

lb. 
ib. 

787 

ib. 


1135 
1141 
1153 


145 

830 

93 
210 

110 
424 
433 


1053 


425 
430 
434 


1246 


INDEX, 


CONVEYANCE  ON  SALE— 

Stamp-duties  applicable  to  deeds  falling  ander  general  title  of 
'  conveyance  on  sale/        ..... 

COPAKTNERY— 

Contract  of,  .... 

One  individual  cannot  constitute, 

Nor  same  individuals  separate  partnerships,  . 

Partners — delectus  personce^  . 

Description  of  business, 

Place  of  business, — firm. 

Provisions  as  to  use  of  firm  on  expiry  of  contract, 

Endurance  of  contract, 

Capital  stock  and  partners'  shares  and  liabilities, 

Partners'  powers  and  duties, 

Partner's  death  or  bankruptcy, 

Power  to  alter  agreement,    . . 

Winding  up,  ...  . 

Clause  of  reference  of  disputes, 

Registration  clause  to  apply  to  alterations  and  decrees-arbitral 

Bei  interventus  validates  informal  contract,    . 

Terms  of  written  contract  cannot  be  proved  by  parole, 

Company  subsists  for  winding  up, 

See  Firm — Cympany — Partnership, 

COPYRIGHT— 

Assignation  of,         .....  . 

Endurance  of,  .....  . 

Registration  in  Stationers'  Hall,        .... 

CORPORATION— 

Bond  in  favour  of,   . 

Officer  to  whom  debt  payable  nominatim  can  charge  in  his 

own  name,  ...... 

Intimation  of  assignation  to,  .... 

Where  charter  gives  form  of  transferring  stock.  Moveables 

Act  of  1862  inapplicable,  .... 

In  what  cases  and  by  whom  peculiarities  of  transfer  pleadable, 
Members  have  no  existence  separate  from  corporate  persona ^ 
Shareholders  of  banks  under  modem  Acts  not  in  that  position, 
Charter  in  favour  of,  ...  . 

Entitled  to  hold  land  by  law  in  virtue  of  separate  persona^ 
Unincorporated  companies  cannot,    . 
Corporation  vassal,  ..... 
Composition  payable  by,  under  Act  of  1874, 

CORROBORATION,  BOND  OF— 

In  case  of  compromise  of  question  involving  extinction  of 
original  bond,       ...... 

Unnecessary  when  question  settled  by  decree, 

When  interest  to  be  accumulated  with  principal, 

When  summary  diligence  cannot  be  used  for  debU  as  constituted, 
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CORROBORATION,  BOND  OY—amlinued. 

Where  new  obligant  joins  in  liability  for  existing  debt, 

To  warrant  summary  charge  against  debtor's  representatives, 

Unnecessary  where  bond  and  disposition  in  security, 

By  heir  of  entail,     ...... 

Proper  foundation  of  actions  independently  of  original  bond, 
Carried  by  assignation  of  principal  bond  where  delivered, 
Need  not  now  be  granted  by  purchaser  of  lands, 

COURTESY— 

Arises  partly  in  respect  of  husband  being  father  of  his  wife's 
Qeir,  ....... 

Wife's  sasine  is  measure  of , . 

Service  of  husband  not  required,       .... 

Husband  liable  for  interest  of  wife's  personal  debts,  with 
recourse  against  her  estate,  .  .  .  . 

Discharge  of,  as  a  burden  on  lands,  .  .  .  . 

CREDITORS— 

Trusts  for  behoof  of,  .  .  . 

Debts  remain  moveable  in  persons  of  creditors, 
Deed  of  accession  by,  . 

Deeds  extorted  by,  from  debtor. 

See  Force  and  Fear — EjcectUor  Creditor 

CRDUNAL— 

Unstamped  instrument  admissible  as  evidence  in  criminal 
proceedings,         ...... 

CROWN  CHARTER— 

Ancient  forms  of  authentication. 

Allowed  to  be  written  bookwise. 

Language  used  in,    . 

Old  mode  of  obtaining. 

Crown  Charters  Act  of  1847, 

Entry- money  payable  by  heirs  and  singular  successors, 

Crown  writs  of  confirmation  and  resignation, 

Crown  charter  of  novodamus, 

Writs  of  confirmation  and  resignation  now  abolished, 

Charter  or  writ  of  novodamus  still  competent. 

How  obtained,         ..... 

CURATOR— 

Father  is  curator  ex  lege, 

Curators  chosen  by  minor,    . 

Whether  residence  in  Scotland  necessary, 

In  what  cases  curators  have  to  find  caution, 

Consent  of  curator  to  deeds  by  minor. 

Powers  of,  . 

Application  to  Court  for  special  powers, 

Office  is  gratuitous. 

Bound  to  denude  on  ward  coming  of  age, 

Powers  expire  with  office,     . 
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CURATOR— continued. 

Statutory  powers  and  immunities, 

Deeds  by  curator  without  concurrence  of  minor  null. 

Citation  of  curators  in  action  against  minor, 

Compound  interest  on  curatorial  accounts,    . 

Curators  seyerally  liable  to  ward, 

Investment  of  funds,  .... 

Nomination  in  trust-disposition  and  settlement, 

See  Minor — Pupils'  Protection  Act 

CUBATOB  AD  LITEM,       ..... 

Appointed  to  wife  by  Court, 
Entitled  to  professional  charges, 
Exemption  from  responsibility  under  Entail  Amendment  Act, 
Curator  Bonis — 
Remuneration  of,    . 
Submission  by,         ....  . 

Has  benefit  of  title  in  person  of  his  ward, 
Completion  of  title  by,  under  Act  of  1868,  . 
Office  falls  by  party's  conyalescence  or  death. 
Not  entitled  to  make  profit  by  agency  in  managing  ward's 
affairs,     ...... 

Personal  liability  of,  for  investments, 

DATE— 

Of  deed,  ought  to  be  specified, 

But  not  essential,  except  where  validity  depends  on  date, 

Of  bill,        ...... 

Of  instrument  of  sasine,       .... 

Of  registration  of  entail,       .... 

Date  of  trust-deed  held  as  date  of  entail, 

DATIVE— 

Executor.  See  Confirmation  of  Executor. 

Tutor.  See  Tutor. 

DAUGHTER— 

Daughters  comprehended  under  '  younger  children, '  though 

senior  to  heir-apparent,    ..... 
'Eldest  daughter  or  heir-female'  synonymous  with  'eldest 

heir-female,'         .  .  .  .  .  . 

'  Daughter'  not  synonymous  with  '  heir-female,' 

DAYS  OF  GRACE, 

If  last  day  of  grace  is  a  Sunday,  or  holiday, 

JJE  ME  HOLDING.  See  Holdinga. 

DEAD'S  PART, 

Executor's  right  to  share  thereof  abolished  in  1617, 

DEAF  AND  DUMB— 

Power  of,  to  enter  into  contracts,     .... 
Incapacity  not  assumed,  but  must  be  proved, 
Judicial  factor  appointed  in  special  case, 
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DEATHBED— 

Importance  of  date  of  deeds  being  specified, 

Holograph  writings,  .... 

Plea  of,  inapplicable  to  directions  to  trustees, 

Deathbed  reyocation  of  settlements  of  heritage, 

Elxercise  of  reserved  power  to  burden  heritage, 

Husband  using  wife's  name  without  her  authority,  for  suing 

reduction,  ..... 

Gases  where  heir-at-law  not  barred  from  suing, 
Law  of  deathbed  abolished  in  1871, 
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DEBITOR  NON  PRE8UMITUR  DONARE, 

DEBTOR— 

Denunciation  of, 

Apprehension  of. 

Incarceration  of, 

How  far  abolished  in  1881, 

Presentment  of, 

Deeds  by  debtors  in  defraud  of  creditors, 

See  Fraud, 
Completion  of  debtor's  title  after  bankruptcy  in  order  to  vali 
'  date  security  previously  granted,  .... 

See  Bankruptcy — Sequestration — Personal  Diligence  Act 

DECLARATOR— 

Of  tinsel  of  superiority, 

May  now  seldom  be  made  use  of, 

Of  irritancy  on  contravention  of  entail, 

Of  irritancy  oh  non  aolutum  cananemy 

Of  non-entry,  now  incompetent^ 

Declaratory  adjudication  by  judicial  factor, 

By  beneficiary. 

Of  expiry  of  the  legal, 

Of  removing  by  heritable  creditor  as  proprietor, 

DECREE  OF  COURT— 
Authentication  of,    . 

See  Interlocutor — Extract, 
Consent  to  registration  for  execution,  interposition  of  Court's 

decree,  and  extract,         .....  220  et  seq. 

See  Registration  for  Execution. 
Warrant  for  execution  against  debtor's  person  and  estate,     .  232 

See  Diligence — Personal  Diligence  Act, 

DECREE- ARBITRAL— 

Reducible  only  on  ground  of  corruption,  bribery,  or  falsehood,    367,  373 
What  included  under 'corruption,'  .... 
Failure  to  receive  proof  a  ground  for  reduction, 
Effect  of  arbiters  exceeding  their  powers. 
In  what  oases  an  interim  decree  valid,  though  submission  fall 
before  final  decision,        ..... 
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DECREE- ARBITRAL  -nioniinued. 

Within  what  period  decree  must  be  signed,  . 

Null  if  signed  after  submission  expired, 

Reducible  if  issued  by  oversman  without  a  nomination  or 

devolution, 
Also  if  it  does  not  appear  that  he  acts  in  consequence  of 

arbiters  differing,  .... 

Form  of  decree,        ..... 
Authentication — statutory  solemnities, 
Stamp-duty,  ..... 

Exception  where  arbiter  in  England, 
Delivery  or  registration  of  decree,    . 
Equivalents  to  delivery,       .... 
Decree  by  majority  of  arbiters, 
Ambiguity  in  decree,  .... 

Cannot  be  registered  without  consent  of  parties. 
Extract  no  warrant  for  summary  diligence  without  deed  con 

taining  consent  to  registration, 
How  enforced  if  not  registered, 
Circumstances  in  which  reducible,     . 
Excess  in  amount  awarded  no  ground  for  reduction, 
Nor  discovery  of  new  matter, 

See  A  rhiiration —  Overstnan — Subtmsrion, 

DECREE  CONFORM,     

DEEDS— 

Solemnities  of  execution,      .... 

See  Solemnities, 
Ancient  mode  of  writing  in  the  form  of  a  roll, 
Deeds  written  bookwise,       . 
Execution  by  blind  persons, 

See  Blind  Persons, 
Re-execution  of  deeds  with  alterations, 
Deeds  partly  printed, 
Place  of  signing. 
Date, 

Watermark  of  paper. 
Execution  on  Sunday, 
Distinction  between  private  deeds  and  diligence  executed  on 

Sunday,  . 
Alterations  in  deeds.  See  Vitiations, 

Duplicate  deeds  referring  to  each  other, 
Deeds  privileged  as  to  authentication, 

See  Privileged  Writings 
Deeds  executed  informally, 
Informal  deed  not  necessarily  improbativ  e, 
Cases  where  statutory  solemnities  dispensed  with, 
Adoption  of  informal  writing  as  part  of  probative  deed, 
Additional  solemnities  prescribed  by  party  himself,  . 
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DEE  D  S — continued. 

Deeds  executed  by  foreigners  aooording  to  law  of  domicile, 

and  by  Scotchmen  according  to  law  of  place  of  ezecation, 

See  Foreign  Deeds, 
Special  statutory  forms  of  authentication, 
Deeds  by  English  and  Scotch  obligants,  and  by  English  obli- 

gants  in  favour  of  Scotchmen,       .... 
Delivery  and  acceptance  of,  .... 

See  Delivery  of  Deeds, 
Not  admissible  in  evidence  until  stamped,  except  in  criminal 

proceedings,  or  as  evidence  of  a  fact, 
Rules  as  to  stamp-duty,        .... 
Liable  according  to  real  nature  of  transaction, 
Separate  obligations  or  transactions  embraced  in  one  deed, 
'  Deed  '  stamp,         ..... 
'  Deed '  distinguished  from  '  will,' 
Objection  of  want  of  proper  stamp,   . 
After-stamping,        ..... 

See  Stamp-Duties, 
Tenor  of  unstamped  deed  cannot  be  proved, 
Clauses  common  to  most  deeds, 

DELECTUS  PERSON JE— 

In  indenture  of  apprentice,  ..... 
In  private  company,  ..... 

In  joint-stock  company,       ..... 
In  lease,       ....... 

DELEGATION— 

Extinction  of  obligations  by,  ...  . 

Arises  by  transfer  of  assignable  lease, 
Rights  of  landlord  and  old  and  new  tenants, 
Arises  by  entry  of  new  vassal  with  superior, 

DELIVERY  OF  DEEDS— 

General  rules,  ...... 

Deeds  deposited  with  third  parties, 

When  holder  of  deed  is  agent  for  grantor  and  grantee, 

Case  of  partial  delivery  of  bond,       .... 

When  borrower  is  not  to  receive  full  amount  of  loan  at  once, 
Distinction  between   onerous  and  gratuitous  deeds  when 

depositary  is  not  agent  for  both  parties, 
Proof  of  warrantable  possession, 
Effect  of  delivery,    .... 
Delivery  of  feu-charter. 
Seller  of  lands  has  security  over  them  for  the  price  till  dispo 

sition  delivered,    ..... 
Delivery  of  charter  by  progress,  or  of  disposition  of  superiority 

to  vassal,  implies  discharge  of  bygone  feu-duties, 
Where  delivery  unyiecessary, 

Where  granter  has  interest  in  deed, 
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DELIVERY  OP  DEEDS— conftnua;. 

Testamentary  writings,        .... 
Clause  dispensing  with  deliyery, 
Bonds  by  parents  to  children, 
Postnuptial  settlement  by  husband  in  faTOur  of  wife, 
Antecedent  obligation  to  execute  deed, 
Mutual  contracts,    ..... 
Decree-arbitral,        ..... 
Equivalents  to  delivery^  .... 

Registration  for  preservation  not  per  se  equivalent, 
Judicial  ratification  by  wife  does  not  infer  delivery, 

DELIVERY  OP  SASINE— 

Objects  and  uses  of  symbolical  delivery. 
Changes  introduced  in  1845, 

See  Charter — Sasine, 

DEMURRAGE, 

DENUNCIATION— 

Of  debtor,   ...... 

Registration  of  execution  of  charge  now  equivalent  to, 
See  Homing — Penonal  Diligence  Act, 

DEPOSIT-RECEIPT— 

Does  delivery  of,  to  Bank,  operate  discharge  ? 
In  name  of  son,  but  undelivered  by  father,   . 
Bequest  of  sum  in,  . 
Will  not  operate  as  legacy,  .... 

DESCRIPTION— 

Of  landp,  in  charters,  dispositions,  etc., 

In  bond  and  disposition  in  security, 

Oeneral  or  particular  description, 

Reference  to  disponer's  titles,  etc.,  . 

When  lands  described  as  all  those  belonging  to  disponer, 

Leading  name  and  reference  under  Titles  to  Land  Acts, 

Provisions  of  Acts  of  1868  and  1874, 

General  description  followed  by  particulars, 

Old  family  estates,     ..... 

Lands,  an  interest  in  which  previously  parted  with,   . 

New  descriptions,    ..... 

Where  part  only  of  estate  conveyed. 

Building  areas,         ..... 

Bounding  titles,      ..... 

Where  boundary  is  '  the  sea,'  ^  sea  shore,'  *  sea  beach,* '  flood 

mark,'  ^  sea  flood,'  '  full  sea,' 
Canal  or  lake,  ..... 

Boundaries  control  measurement, 

Discrepancies  between  actual  quantity  and  extent  specified, 
Where  boundary  is  a  line  between  march  stones. 
Where  a  wall  or  a  stream  is  the  boundary,   . 
Speciflcation  of  parish  and  county,  . 
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DESCRIPTION— cont«nti«Z. 

Estate  conveyed  by  testamentary  writings,    . 

Description  of  lands  in  entail, 

See  Pari  and  Peritnent, 
DESERTION— 

Wife's  rights  under  <  Conjugal  Rights  Amendment  Act,' 
DESTINATION— 

Construction  of  destinations  of  heritage, 
Effeof  given  to  intention, 
Signification  of  technical  terms, 
Deeds  construed  as  a  whole,  .  . 

To  *  heirs '  in  original  charter, 

*  To  A. '  equivalent  to  '  to  A.  and  his  heirs  or  assignees,' 
To  assignees, 
Destination  in  entail, 
By  reference, 

Not  altered  by  instrument  of  disentail, 
Deed  of  nomination  of  heirs, 
Deed  of  alteration  of  entail, 
To  heirs-male, 

To  heir-male  of  the  body  or  of  a  marriage, 
To  heir-female, 
To  heirs  whatsoever. 
To  heirs  and  bairns,  etc.,  .  . 
Executive  clauses  will  not  overrule  dispositive 
omission, . 
Conjunct  rights  to  spotLses, 

Presumption  that  husband  fiar, 
limitations  of  general  rule, . 
If  lands  come  from  wife,  and  not  meant  as  tocher, 
Effect  of  power  of  disposal  given  to  one  of  the  spouses, 
Exclusion  of  husband's  creditors. 
If  lands  come  from  wife  as  tocher,  . 
Fee  in  spouse  whose  heirs  favoured, 
To  survivor  of  spouses, 
To  heir  of  their  marriage,  . 
Rule  as  to  moveables — division  presumed,  . 
Destination  to  parent  and  child^ 
Presumption  in  favour  of  parent. 
Where  parent  has  power  of  disposal  or  burdening 
Deed  granted  by  parent  to  himself,  . 
To  parent  in  liferent,  and  children  bom  or  to  be  born  in  fee 
Implied  condition  si  sine  liherisy 
Where  children  are  nominAxtim  fiars, 
Children  in  existence  may  be  fiars  subject  to  future  births 
In  liferent  allenarly, 
Liferent  of  interest  of  money, 
Sp  ecial  trust-deed  for  parent  in  liferent  and  children  in  fee 
General  trust-deed  will  not  receive  same  effect. 
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DESTINATION— coniiViMcrf. 

Fee  cannot  be  in  pendente^      ... 

Fiduciary  fee,  ..... 

By  spouses  to  one  another  in  liferent  and  children  in  fee,     . 

In  a  lease  cannot  be  altered  by  institute, 

Conjunct  rights  to  strangers^     ..... 

To  A.  and  B.  equally  in  liferent,  and  B.  and  his  heirs  in  fee, 

See  Institute — Service — Entail, 
DEVOLUTION— 

Clause  of,  in  entail,  ..... 

By  arbiters  on  oversman,     ..... 

DIES  INCERTUS  PRO  CONDITIONE  HABETUB.  . 

DILIGENCE— 

Execution  of,  on  Sunday,  is  null,  except  m  to  meditaiio/uga 
warrants,  .... 

Wife's  person  exempt  from, 

Exemption  not  affected  by  Act  of  1881, 

Cases  where  wife  liable  to  diligence. 

Registration  for  execution,   . 

See  Begistration  for  Execution — Summary  Diligtnce. 

Separate  letters  necessary  for  diligence  against  real  and 
personal  estate,    ...... 

Rial  Diligxnob. 
See  Inhibition — Adjudication — Poinding  the  Ground — MaiUs  and 
Personal  Diligxngb — 

Origin  and  meaning  of '  diligence,'  . 

History  of  imprisonment  for  debt,     . 

Act  of  Warding,      .... 

Powers  of  Church  Courts,    . 

Excommunication  of  debtor. 

Decrees  of  Commissary  Courts, 

Letters  of  four  forms. 

Consent  to  letters  of  homing  on  single  charge, 

Decree  conform,      .... 

Abolition  of  letters  of  four  forms. 

Fictitious  rebellion  of  debtor. 

Abolition  of  imprisonment  for  debt,. 

Personal  Diligence  Act  did  not  abolish  old  forms  of  denuncia- 
tion, etc.,  ...... 

See  Homing — Poinding — Personal  Diligence  Act — Exchequn 

Act — A  rrestment — Furthcoming. 

DIRECTION,  CLAUSE  OF— 

Where  part  of  deed  is  to  be  recorded, 

Useful  in  marriage-contract  .... 

DIRECTIONS,  DEED  OF— 

Executed  with  reference  to  separate  deed,    . 
Defeasible  directions  in  trust  settlement, 
Directions  to  make  entail,    ..... 
See  Trust-Disposition  and  Settlemetit. 
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DIRECTORS  OF  COMPANIES— 

Their  liability  under  Act  of  1856  for  paying  dividends  while 
company  insolvent,  ..... 

Provisions  in  Act  of  1862  as  to  this, 
Their  liability  may  be  unlimited, 
Misapplication  of  funds  by^  . 
Not  entitled  to  enter  into  contracts  with  companj,  . 

DISCHARGE— 

07  PERSONAL  OBLIGATIONS. 

Ought  to  be  accompanied  by  delivery  of  vouchers,  etc., 
When  indorsed  on  unrecorded  bond, 
Registration  clause  to  specify  no  number  of  days  of  charge, 
When  granted  by  an  assignee, 
Discharge  of  consent  without  payment, 
Judicial  discharges  under  Bankruptcy  Act,  . 

See  Bankruptcy — Aliment, 
General  and  special  discharge, 
Exceptions  arising  from  ignorance  of  legal  rights. 
Material  error  as  to  rights,   .... 
Debts  due  but  not  payable  included  in  general  discharge. 
What  debts  are  not  included,* 
Debts  not  in  view  of  granter. 
General  discharge  arising  by  wife's  accepting  a  bond  of  provi 

sion  not  extended  to  mournings  or  aliment. 
Party  acknowledging  that  full  payment  not  made  on  receiving 

discharge,  bound  to  show  payment  of  balance. 
Though  receipt  granted,  money  may  be  proved  still  due, 
Conditional  discharge,  .... 

Minor  without  curators  cannot  give  effectual  discharge, 
Debtor  should  made  consignation  in  such  cases. 
Interest  of  debts  required  for  minor's  maintenance,    . 
Discharge  by  tutors  after  expiry  of  office  invalid, 
Circumstances  in  which  bond  fide  payment  to  one  not  the  proper 

creditor  operates  discharge, 
Pa3rment  to  factor,   ..... 
Question  whether  delivery  of  deposit-receipt  to  bank  suffi 

vieuC',         ...... 

Where  deficiency  of  title  to  discharge — arrangement  for  re 

investment  of  money,        .... 
Discharge  of  debtor  bound  in  several  characters, 
Payment  presumed  to  be  made  by  proper  debtor, 
Others  should  get  discharge  with  obligation  to  assign  debt  and 

security,  ...... 

Circumstances  in  which  agents  paying  held  to  have  lost  right 
to  assignation,    ..... 

See  Assignation, 

Discharge  and  assignation  combined. 
Intimation  of,  ....  . 
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DISGHABGE— oon^nueol. 

Of  Gasualtiss,  .... 

Of  LXGACT,        ..... 

DISCUSSION— 

Di80T78siON  Of  Hsnts,  .... 

Effect  of  renounoing  its  benefit, 

Disoharge  of  heirs  not  primarily  liable  may  be  express  or 

implied,   ...... 

Order  of  liability  of  heirs  in  heritable  estate, 

Distinction  between  heritage  and  conquest  abolished, 

Liability  now  limited  to  vaJae  of  the  estate,  . 

When  debts  laid  on  special  heir,  he  may  be  saed  without 

notice  to  heir  of  line,        .... 
Heirs  bound  svhsidiarie  may  require  discussion  of  others, 
Catholic  security  over  lands  falling  partly  to  heir  of  line, 

partly  to  heir-male,  affects  them  proportionally,     . 
Heirs  in  moveables  not  entitled  to  benefit  of  discussion, 
Creditor  in  personal  debt  not  bound  to  discuss  them  first. 

Discussion  of  Principal  Debtor — 

Renunciation  of  its  benefit  unnecessary  in  obligations  for 

interest  only,        .  .  . 

Until  1856,  cautioner  might  require, 

Alteration  made  by  Mercantile  Law  Amendment  Act,  .    27 

Generally  excluded  in  judicial  cautionries,    . 
Excluded  by  principal  being  bankrupt  or  furth  of  Scotland, 

without  goods,      ...... 

But  heirs  may  be  discussed  if  he  has  died,    . 

Unnecessary  when  cautioners  bind  themselves  as  principals, . 

DISENTAIL— 

In  the  case  of  old  entails,     . 

New  entails,  .... 

Consents  to  disentail  irrevocable, 

Instrument  of  disentail, 

Recorded  with  decree  in  Register  of  Entails, 

Death  of  petitioner, 

Instrument  does  not  alter  destination, 

Substitution  of  new  for  old  entail,     . 

Where  estate  secured  by  marriage-contract  to  issue  of  marriage 

Consents  by  guardians  for  pupils,  minors,  etc., 

Acquisition  of  trust  estate  in  fee-simple, 

DISPENSATION,  CLAUSE  OP, 

« DISPONE  '— 

In  conveyances  of  land  inter  vivos,    ....  583 
Distinction  between  onerous  and  gratuitous  conveyances, 
Now  unnecessary,    ..... 
In  mortis  catud  disposition,  .... 
Inappropriate  in  conveyance  of  lease, 
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DISPOSITION— 

Of  heritage,  authentication  of,  prior  to  1868, 
Mortis  causa  conyeyance,     .... 

Mortis  causd  conyeyance  by  minor,  . 

By  married  woman, ..... 

By  interdicted  person,  .... 

By  outlaw,  ...... 

Clauses  of  disposition  prior  to  1874, 

Clauses  now  necessary,         .... 

Warrandice  in,         ....  . 

See  Warrandice. 
May  be  recorded  in  any  register, 
Expenses  of,  paid  by  seller  and  purchaser  equally,    . 
Description  of  lands,  .... 

Clause  of '  all  right,  title,  and  interest,'  etc., 

To  corporation,        ..... 

Completion  of  disponee's  title  prior  and  subsequent  to  1874, 
Disposition  conveys  no  right  until  delivered, 
Disposition  to  purchaser's  assignee,  . 

Disposition  Omnium  Bonorum — 
Exemption  from  stamp-duty, 

Disposition  and  Assignation,  • 

Need  not  contain  clause  disponing  the  lands, 
Forms  introduced  by  Titles  Acts,     . 
Assignation  written  apart  from  or  on  conveyance, 
Assignation  indorsed, 

Deduction  of  titles,  .... 
Completion  of  assignee's  title  under  Titles  Acts, 
Under  Act  of  1868, 
Stamp-duty  on  assignations, . 
Risk  if  title  remains  uncompleted,    . 
Grantor  of,  not  thereby  divested  of  his  personal  right, 
Assignation  of  unrecorded  burgage  conveyances  under  Acts 
1860  and  1868,   ..... 

Disposition  and  Settlsment,  .... 

See  Testament — Executor.  * 


QiNEKAL  Disposition  and  Settlement, 

Words  of  de  profsenti  conveyance  formerly  necessary  to  convey 

heritage,  .  •  •  •  • 

Lex  loci  ret  sitcBy       .... 
Exclusion  of  heir,  how  accomplished, 
Dispositive  clause,  .  .  .  - 

Moveable  estate,      .  .  .  • 

Exemption  from  stamp-duty. 
Description  of  heritable  estate  conveyed, 
Assignation  to  writs, 
Lands  burdened  by  testament, 
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DISPOSITION— continued. 

Doctrine  of  approbate  and  reprobate, 

Special  assignation  of  particular  effects, 

Special  conveyance  of  heritable  bonds, 

Completion  of  general  disponee's  title, 

Provisions  to  wife  and  children  made  real  or  preferable  burdens, 

Disposition  under  burden  of  testator's  debts, 

Does  not  operate  revocation  of  special  legacy, 

Sufficient  title  to  bonds  secluding  executors, 

See  TruM-Dispositiofi  andJSettlemerU — BevocalioTK 

Disposition  or  Supbbiobitt,    . 
Assignation  of  feu-duties,     . 
Exception  of  feu-rights  from  warrandice. 
Manner  of  holding,  . 
Ought  to  convey  '  the  lands,' 
Delivery  of,  to  vassal,  implies  discharge  of  bygone  feu-duties, 

DISPOSITIVE  CLAUSE— 

In  charter,  ....... 

'  Dispone '  now  unnecessary,  .... 

Effect  of  discrepancies  between  dispositive  and  executive  clauses, 
Clause  in  disposition,  ..... 

DIVISION— 

Of  children's  marriage-contract  provisions,    .  .  901  et  seq 
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752 
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755 
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582 
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Father's  power  of  division,  ..... 
Conferred  power, — ^reserved  power,  .... 

See  Marriage- Contract, 

BxNKfiT  Of  Division,  ...... 

DIVISION  AND  SALE— 

Action  of,  at  instance  of  heirs-portioners  or  joint  proprietors. 
May  be  raised  by  trustee,  ..... 
Proof  required  diat  division  impracticable,    . 

DOCQUET— 

By  notary  or  Justice  of  Peace  signing  for  party  unable  to  write, 

Latin  docquet  annexed  to  sasines  in  old  form. 

Essentials  of  docquet,  ..... 

DOMINIUM  UTILE— DIRECTUM,      .... 

See  Consolidatum, 

DONATION— 

Distinction  between  verbal  donation  martu  cauad  and  verbal 
legacy,     ....... 

Donation  inter  vivos  by  bill  of  exchange, 

Mortis  causd  by  indorsing  bill,  .... 

Donatio  inter  virum  et  uxorenij         .... 

DRAFT  OF  DEED— 

Value  of,  in  adjusting  missives,  .... 
Draft  of  settlement  allowed  no  effect. 
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915 
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DRAFT  ON  BANKER— 

EEas  privileges  of  writings  in  re  mercatorid,  . 

Entry  in  pass-book  not  so,   . 

Liable  in  penny  stamp  duty, 

After-stamping  incompetent, 

Banker  paying  on  unstamped  draft  cannot  recover  from  debtor 

cautioners,  ..... 

Forged  indorsation  of  draft  payable  to  order  or  on  demand, 
Draft  payable  to  bearer  may  be  indorsed, 
Liability  of  indorser,  .... 

Banker  bound  to  pay  if  he  has  funds  of  drawer, 
Cheque  may  be  countermanded, 
When  must  draft  be  presented, 
Grossed  cheques,      ..... 
Compensation  cannot  be  pleaded  against  bank  draft,. 
Protest,  whether  competent, 
Vitiations,  ..... 

DRUNKENNESS- 

Licapacity  to  contract,  arising  from, 

DUPLICATE— 

Execution  of  duplicate  deeds  with  mutual  references  to  each 
other,      ....... 

Mutual  deed  executed  in  duplicate  requires  no  delivery, 

EDICTAL  CITATION— 

Indueue  on  edictal  charges, ..... 
Edictal  intimation  of  assignation. 

See  Intimation. 
Premonition  to  debtor  in  bond,         .... 

EIK  TO  CONFIRMATION, 

See  Confirmation  of  Executor. 

ENGLAND— 

English  judgments,  how  made  effectual  in  Scotland, . 
English  estate  included  in  Scotch  inventory  of  personal  estate, 

ENLISTMENT— 

Of  apprentice  bound  under  indenture, 

ENTAILS— 

Formerly  of  three  classes,    . 

Simple  destinations, 

Destinations  with  prohibitions, 

Litroduction  of  irritant  and  resolutive  clauses. 

Strict  entail,  1685,  cap.  22, 

Changes  introduced  by  Act  of  1848, 

As  to  disentailing,   .... 

As  to  imperfect  entails. 

Act  not  retrospective, 
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contain  prohibi 


ENTAILS— conetnuetZ. 

Provisions  of  Act  of  1848  as  to  tutors  and  curators  ad  Uieniy  etc 

Old  and  new  entails  contrasted, 

Ghranter  ought  to  have  real  right, 

Destination  in  old  and  new  entails,  . 

Clause  of  devolution. 

Successive  liferents  after  destination  in  fee, 

Destination  by  reference. 

What  subjects  can  be  entailed, 

Leases, 

Moveable  effects, 

Special  description  of  lands  necessary, 

Entail  of  a  barony,  . 

Of  pro  indiviao  right, 

Essentiak  for  strict  entails, . 

Entails  dated  before  Titles  Act  1858  must 

tions,       .... 
Clauses  of  registration  in  Register  of  Entails  now  equivalent 

to  prohibitions  duly  fenced, 

Clauses  of  Deed  ov  Entail,  . 

Conditions  must  be  inserted,  reference  being  insufficient, 

Obligation  to  bear  surname,  arms,  and  designation  of  entailer, 

Surname  of  entailer  need  not  be  used  in  signing  deeds, 

Obligation  to  record  and  feudalise  entail. 

Strict  interpretation  of  entails. 

Heir  in  possession  is  fiar  so  far  as  not  fettered, 

Pbohibitort  Clauses,  .... 

Must  embrace  all  members  of  tailzie, 

Mortis  catud  entailer  ought  to  name  himself  institute, 

'  Heirs  of  entail '  do  not  include  institute, 

Nor  person  for  whom  fee  held  by  fiduciary  fiar, 

Nor  proper  conditional  institute. 

Otherwise  when  party  called  as  substitute  becomes  institute, 

And  when  one  truly  heir  completes  title  as  disponee. 

And  under  Entail  Acts,         .... 

Terms  which  will  embrace  institute, . 

The  whole  heirs  also  must  be  restrained, 

Prohibition  against  altebino  succession. 
Prevents  addition  to,  or  inversion  of  destination, 
Where  no  valid  prohibition  to  alter  before  1848,  heir  might 
make  new  entail, ...... 

After  1848,  entail  invalid  as  to  one  prohibition  invalid  as  to  all, 

Prohibition  against  alienation,        .... 
What  expressions  will  be  sufficient, .... 
Strikes  at  feu  rights  and  long  leases, 
Lease  of  mansion-house,  and  taking  grassums, 
Ripe  wood  may  be  cut  and  sold,       .... 
Propulsion  of  fee  is  not  alienation,   .... 
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ENTAILS— <-<wj^t>iMed 

Prohibition  against  contracting  Debt — 

Does  not  strike  at  personal  debts, 
Unautliorised  provisions  to  wives  and  children, 
Meliorations,  .... 

Heir  may  bnrden  his  life-interest, 
Assignation  of  assorance  on  life  of  heir, 
And  of  exeoutry  rents, 

Prohibition  aoainst  Adjudications  for  Debts  apfecting  Pee, 
Estate  may  be  adjudged  to  extent  of  heir's  interest,  . 
Heir's  right  may  be  sold  jadioially,  subject  to  qualification,  . 
Sale  of  heir's  contingent  right  of  succession. 
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ih, 

1035 
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159 


Irritant  and  Resolutitb  Clauses, 

Both  clauses  necessary,        .... 

Strict  interpretation  of,         . 

Must  strike  against  institute  and  heirs, 

And  be  applicable  to  whole  lands,     . 

Form  of  clauses — general,  or  with  enumeration, 

'  Selling*  does  not  embrace  gratuitous  disposition. 

But '  dispone'  embraces  sales  and  gratuitous  dispositions. 

The  clauses  must  comprehend  all  prohibited  acts. 

Words  of  flexible  meaning,  . 

Registration  of  entails. 

Petition  for  warrant  to  record, 

Who  may  petition,  . 

Deed  of  entail  must  be  produced, 

Date  of  registration. 

Unrecorded  entail,  . 

Creditors  can  adjudge  for  debts  contracted  before  entail 

recorded,  .  .  .  >  • 

Institute,  being  heir  of  last  investiture,  may  pass  by  entail, 
Where  stranger  institute  possesses  on  personal  title, 
Where  his  right  feudalised,  but  entail  not  recorded, . 
Competition  between  heir  and  creditors  where  onerous  entail 
feudalised,  but  not  recorded. 
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1039 
1040 
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ib. 
1043 

ib. 

ib, 
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1044 
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ib. 
Competition  between  substitutes  and  creditors  where  entail  onerous,  ib. 
Publication  of  conditions  in  Register  of  Sasines,       .  .  1045 

When  entail  recorded,  may  conditions  be  referred  to  in 

feudalising  sasine  ?  . 

Conditions  need  not  be  inserted  in  general  service,   . 
Omission  to  insert  conditions. 
Statutory  reference  to  conditions,     . 
Consent  to  registration  in  Register  of  Entails  must  also  be 

inserted  or  referred  to,     . 
Liability  for  entailer's  debts  and  interest  thereof,      . 
Heirs  not  liable  for  principal  sum,    . 
Heir  may  pay  it  and  keep  up  debt  by  assignation,     . 
But  if  he  takes  discharge  the  debt  is  extinguished,    . 
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dedaoted   when 


ENTAILS— confinwed. 

Arrears  of  interest  a  debt  against  the  estate, 

But  under  Rutherfurd  Act  only  two  years'  arrears, 

Hpw  Entails  mat  be  brought  to  an  end, 
By  prescriptive  possession  on  adverse  title, 
Years  of  minority  of  heir  in  possession 

prescription  running  against  entail, 
Second  entail, 

By  heirs  of  entail  dying  out. 
Heirs  whomsoever  not  heirs  of  entail, 
Even  when  heirs-portioners  excluded, 

By  succession  of  heirs-portioners, 
By  disentail, 

See  DuentaU, 
Consequences  of  contravention, 
Effect  of  death  of  contravener. 
Declarator  of  irritancy  may  be  raised  by  any  heir,    . 
Deeds  of  contravention  not  null  as  regards  third  parties, 
Heir  of  entail  not  barred  by  receipt  of  rents  from  reducing 

lease  granted  by  preceding  heir  in  contravention  of  entail. 
Heir  of  entail  may  be  bound  to  collate, 
Consolidation  where  superiority  entailed, 
Re-issue  of  property  fee,      .... 
Extinction  or  re-issue  of  real  burden  on  entailed  estate, 
Forfeiture  or  relinquishment  of  superiority, — when  superi 

ority  entailed — ^when  sub-fee  entailed, 
Search  in  Register  of  Entails, 
Adjudication  in  implement  by  next  heir  of  entail, 


PAGE 

1046 
1047 

1 047  tt  ftfj. 
1047 


707 
Hk 
ih. 
il. 

1048 
i\ 

1049 

1053 
1054 

A. 

ih. 

19-J 

927 
779 

78u 

790,  791 
716 


Trust-Dbeds  connected  with  Entails, 

(1.)  Where  entail  already  executed, 

Title  under  trust-deed  and  under  entail  not  feudally  inconsistent, 

Purposes  of  trust,     ..... 

Discharge  of  trust  by  heir  of  entail, 

Powers  of  trustees,  ...... 

(2.)  Trust-deeds  for  entailing  lands. 

Directions  to  make  entail,    ..... 

Where  directions  imperfect,  .... 

Order  to  invest  money  for  behoof  of  series  of  heirs  incompetent, 

Acquisition  of  trust-estate  in  fee-simple, 

Date  of  trust-deed  held  as  date  of  entail, 

Rutherfurd  Act  not  to  be  defeated  by  trusts, 

Power  to  grant  family  provisions,     .... 

Aberdeen  Act  now  applies  to  all  entails,  unless  expressly 
excluded,  ...... 

See  Marriage-Contract, 

Statutory  Powers — 
To  sell  land,  ...... 

Sale  by  private  bargain,       ...... 
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ENTAILS — continued.  page 

To  charge  estate  with  entailer's  debts,  1063 
To  excamb,  .....  1063,  1064 
To  grant  feus  and  long  leases,  .  .  1065,  1067 
Commission  to  consent  to  feuing  executed  by  party  domiciled 

abroad,     .......  90 

Xiease  by  heir  of  entail  of  which  possession  had  not  commenced 

at  his  death,         ......  1211 

Montgomery  Act  improvements,  1066  et  seq. 

See  Improvements, 

Public  roads,           ......  1072 

Heir  in  possession  need  not  be  infeft  in  order  to  avail  himself 

of  Kutherfurd  Act,           .                                      .  1071 

Thellusson  Act,       ......  1072 

Deed  of  nomination  of  heirs,             ....  ih. 

Deed  of  alteration  of  destination,     ....  1073 

Registration  of,  in  Registers  of  Sasines  and  Entails,              .  ih. 

Service  under  entail,            .....  1102 

Service  to  land  acquired  by  excambion,  1103 

Birth  of  nearer  heir  after  service,              •    .  1111 
Security  by  heir  of  entail,     .                                       .             .1176 

Post  obit  bond  by  heir-apparent,                                  .             .  1177 

Relief  or  composition  due  by  heir  of  entail,  .                          .  1142 

Entail  recognised  by  superior,           ....  ib. 

Reservation  of  superior's  claim,        .  1143 
Obligation  binding  entailed  estate  only  is  not  '  a  bond  '  under 

Rutherfurd  Act,  ......  247 

Deeds  of  consent  under  Rutherfurd  Act  irrevocable,  1060 

Grantor's  place  of  abode  must  be  specified  in  deed  of  consent,  211 


ENTRY  WITH  SUPERIOR— 

Superior's  title  must  be  completed,  . 

Accretion,  where  it  is  subsequently  completed, 

Heirs -portioners  in  superiority, 

Liferenter,  ..... 

Entry  from  one  not  true  superior, 

Entry  by  confirmation  and  resignation  now  incompetent, 

Entry  by  confirmation  now  implied  by  registration,  . 

Implied  entry  of  disponee  excludes  entry  of  seller's  heir. 

Vassal  cannot  object  to  superior's  title  which  ho  has  recognised 

Entrt  Mombt,  payment  of,  at  stated  intervals, 

On  change  of  ownership, 

Duplicand  on  entry  of  heir, 

Taxed  entry. 

In  blench  holdings, . 

Enfranchisement  of  tailzied  investiture, 

Superior's  reservation  of  claim  against  heir  of  tailzie  who 

shall  not  also  be  heir  of  former  investiture 
Entry  of  pro  indiviso  proprietors, 
Heir  obtaining  assignable  charter,    . 
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1145 
1146 


ENTKY  WITH  SUPEKIOR— conemucd.  PA«t 

Superior  cannot  cause  Yob  own  agent   to  register  original 

charter,  .......    622,  1144 

Trustees  for  heir  must  pay  composition,  1144 

Superior  may  require  heir  to  serve,  . 
Action  of  non-entry  not  now  competent, 
Corporation  vassal,  .... 

Condition  in  charter  for  entry  of  vassal's  disponees  within 

limited  time,        ......  619 

Entry  in  burgage  lands,        .....  794  et  seq. 

See  Confirmation  by  Superior — Resignation — Clare  Comtat 
— Superior  and  Vassal — Relief — Composition. 

ENTRY,  TERM  OF— 

In  feu-charter,         ...... 

In  disposition,  ...... 

EQUIVALENTS  TO  INTIMATION  OF  ASSIGNATION— 

Action  raised  and  executed  by  assignee  against  debtor, 

Production  of  assignation  in  multiplepoinding  raised  by  debtor, 

Execution  of  inhibition  founded  on  debt  assigned,     * 

Verbal  communings  between  assignee  and  debtor,    . 

Debtor's  private  knowledge  will  not  give  assignee  preference 
over  subsequent  arrestment  or  intimated  assignation , 

Debtor's  subscription  as  witness  to  deed  not  equivalent, 

Subscription  as  party  equivalent,      .... 

Payment  of  interest  to  assignee  proves  intimation,    . 

Intimation  to  debtor's  factor  insufficient, 

Letter  by  ^assignee  to  debtor  with  answer  craving  delay 
sufficient,  ...... 

Letters  between  agents,        ..... 

Question  whether  intimation  to  agent  of  debtor  abroad  sufficient. 

Letter  to  debtor  insufficient,  .... 

Presentment  of  creditor's  bill  for  acceptance  by  debtor 
operates  assignation  and  intimation  in  favour  of  payee, 

Reading  assignation  of  share  and  voting  at  meeting  of  sha  re- 
holders  equivalent  to  intimation  to  shareholders,    . 

Registration  of  sasine  equivalent  to  intimation  of  assignation 
of  personal  right,  ..... 

ERASURES.  See  Vitiations, 

ERROR— 

Operation  of,  in  reference  to  the  execution  of  deeds. 

In  order  to  authorise  reduction,  must  be  in  suhstantialibus, 

Error  in  law,  .... 

As  to  legal  rights  of  grantor  of  discharge,     . 

Error  in  fact,  .... 

As  to  subjects  sold, 

In  completing  title  by  resignation  in  place  of  confirmation, 

In  burgage  notarial  instrument,  correction  of, 

In  entail  cannot  be  corrected  after  entail  comes  into  operation, 
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ESCHEAT— 

Single  escheat,         ...... 

Liferent  esoheftt,      ...... 

EVICTION— 

Effect  of  warrandice  in  case  of,  . 

Expense  of  defence  against,  .... 

Intimation  of  threatened  eviction  to  party  liable  in  recourse, 

See  Warrandice, 
EVIDENCE— 

Recent  Acts  for  amending  law  of,  do  not  refer  to  instm- 

mentarj  witnesses,  ..... 

Deeds  not  admissible  in  evidence  until  stamped, 

Except  in  criminal  proceedings,  or  as  evidence  of  a  fact. 

Question  as  to  promissorj-note  not  duly  stamped,  offered  as 

part  evidence  of  loan  transaction, 

Rules  of  evidence  to  be  applied  to  contracts  on  behalf  of 

joint-stock  companies,     ..... 

EXCAMBION— 

Real  warrandice  rights  affecting  lands  exchanged,     . 
Under  Montgomery  and  subsequent  Acts,     . 
Special  service  to  lands  acquired  by, 

EXCEPTIO  NON  NUMERATE  PECUNIJE,  . 

EXCHEQUER  COURT  ACT— 

Court  of  Session  is  Exchequer  Court  in  Scotland, 
Provisions  as  to  personal  diligence,  .... 

Bonds  in  favour  of  Crown  may  be  registered  without  clause 
of  registration,     ...... 

Warrant  of  decree  in  favour  of  Crown, 

Six  days'  inducia  of  charge,  .... 

Decrees  contain  warrant  to  poind,     .... 

See  Poinding — Arrestment, 

EXECUTION  FOR  DEBT. 

See  Personal  Diligence  Act — Registration  for  Execution^ 

EXECUTION  OF  CHARGE. 

Warrant  for  execution,         ..... 

See  Personal  Diligence  Act. 
EXECUTOR— 

Nomination  of,  by  testament,  .... 

Ancient  rights  of  executors-nominate. 

Right  of  executor  to  third  of  dead's  part  excluded  by  general 
disposition,  ...... 

And  now  abolished,  ..... 

Universal  legatary,  ...... 

Where  no  executor  named,  or  executor  declines  to  accept,     . 

Liabilities  of  executor,  ..... 

Primarily  liable  for  personal  debts  in  questions  with  heir, 

With  creditors,  executor  and  heir  are  as  principal  and  cautioner. 

Heir  may  be  sued  without  calling  executor,  . 
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EXECUTOR— con<tntt«rf. 

Executor  bound  to  pay  prima  venienti  after  six  months, 
Arrestment  in  hands  of  executor,     .... 
Executor-nominate, — dative. 

See  Confirmation  of  Executors, 

Ad  non  executOj        ...... 

Appointed  only  where  estate  not  reduced  into  possession  by 

original  executor,  ..... 

Confirmation  of  executor  qud  factor, 

Signing  as  witness  to  testament,       .... 
Seclusion  of,  in  personal  bond,  .... 

Transfer  of  shares  in  joint-stock  company  by  executors  of 

deceased  member,  ..... 

Personal  liability  of,  accepting  shares  in  their  own  names, 

See  Heritable  and  Movealie, 

EXECUTOR-CREDITOR, 

Confirmation  of,  may  be  partial, 

Procedure  for  appointment  of, 

Conjoined  petitions. 

Part /Kusu  ranking  of  claims, 

Debt  must  be  constituted,     . 

Where  heir  renounces,  decree  cognitioni^  causa, 

Where  debt  due  by  deceased's  heir,  procurator-fiscal  may 

confirm,  ..... 
Creditors  of  deceased  preferred  to  creditors  of  heir. 
Effect  of  successiye  confirmations  by  creditors  to  same  subject, 

EXTENT— 

New  extent,  ...... 

Writ  of  extent,        ...... 

EXTINCTION  OP  OBLIGATIONS— 
Of  personal  oblioations — 
By  fulfilment,   compensation,  confusion,  novation,  consent, 

prescription,  and  liberation  of  obligants,    . 
Of  heritable  securities,  ..... 

Of  real  burden,         ...... 

EXTR/LCT— 

Authentication  of  extract-decrees  of  Court, 

Of  extract  deed. 

Equally  probative  with  principal, 

Except  in  cases  of  improbation, 

Old  form  of. 

Modem  form. 

Contains  certificate  of  stamp-duty  paid  on  principal, 

Improbative  if  deed  recorded  in  wrong  register, 

Extract  from  Great  Seal  Register,    . 

Is  extract  sasine  sufficient  to  found  prescriptive  title  ? 

Proving  the  tenor  of  sasine  preferable  to  extract, 
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FACTOR— 

For  trostoeSy  .... 

TruBtees'  power  to  give  romuneration  for  troable, 

Tnistees'  liability  for, 

Confirmation  of  executor  qud  factor, 

Arrestment  in  Hands  of,       . 

Factor  must  accumulate  interest  on  accounts  annually. 

Entitled  to  retain  sum  due  by  him  on  heritable  bond  till 

relieved  of  warrandice  for  constituent, 
Payment  to, 

Cannot  enter  into  submission  without  express  power, 
Intimation  of  assignation  to  debtor's  factor,  . 

See  Factory — Judicial  Factor, 

FACTOR  LOCO  TUTORIS— 
Appointed  by  Court, 

Powers  of,  .... 

Applications  for  special  powers, 
Remuneration, 

Can  enter  into  submissions  of  proper  questions, 
Office  falls  on  convalescence  or  death  of  ward, 
Bound  to  communicate  benefit  obtained  from  ward's  estate, 
Not  entitled  to  profit  by  agency  in  managing  ward's  affairs, 
Septennial  limitation  inapplicable  to  bond  of  caution  for, 
Factors  loco  tutoria  and /oco  essentia  snhjeci  to  Pupils'  Protcc 
tion  Act, ...... 

FACTOR,  JUDICIAL.  See  Judicial  Factor, 

FACTORY— 

Who  may  grant,      ...... 

Distinctions  between  '  factory/   '  commission,'   and   '  power 

of  attorney,' 
Oeneral  and  special  factory. 
Clauses,      .... 
Oranter  may  recall. 

To  two  or  more  persons,  gives  joint  power, 
Quorum,      .... 
Sine  qUo  non^ 

Usual  words  of  general  factory. 
Special  powers. 

Can  verbal  authority  to  contract  for  a  feu  be  proved  by  parole 
Clause  of  registration  should  include  deeds  to  be  granted  in 

exercise  of  power  to  borrow. 
Delegation  to  sub-factor. 
Liability  of  principal  for  sub-factor,  . 
Transactions  should  be  factorio  noniine, 
Termination  of,        . 
Constituent  not  divested. 
Bankruptcy,  incapacity,  or  death  of  constituent, 
Resignation,  incapacity,  death,  or  bankruptcy  of  factor 
Remuneration  of  factor,       .... 
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FACTORY— conftntierf. 

Liability  of  faotor,    ..... 

Varies  aooording  as  he  is  remunerated  or  not. 

Exemption  from  liability,      .  .  .  .  . 

Clause  of  indemnity  to  parties  dealing  with  factor,    . 
Factor  cannot  obtain  power  to  purchase  in  claims  against 
constituent,  ...... 

See  FaetcT. 
FEAR.  See  Force  and  Fear. 

FEE  AND  LIFERENT— 

Bond  granted  to  liferenter  and  fiar  must  be  discharged  or 

assigned  by  both. 
Assignation  of  liferent  right  to  land, 
Poinding  against  liferenter,  ^ 
Liability  of  fiar  and  liferenter  of  stock  for  calls, 
Right  to  mineral  rents. 
Legacy  to  one  in  liferent,  and  another  in  fee, 
Legacy  to  parent  in  liferent  and  children  in  fee, 
Division  of  expenses  of  management  of  trust  for  liferenter 

and  fiar,  .... 
Conjunct  rights  to  husband  and  wife, 
To  parent  and  child, 
To  strangers, 

Fee  cannot  be  in  pendente^  . 
Liferent  allenarly,   . 

Service  under  destinations  in  liferent  and  fee, 
Service  under  destinations  in  liferent  allenarly, 
Fiduciary  fee,  .... 

Liferent  right  to  wife  by  sasine  projpriis  manilmsy 
General  liferent  of  estate  may  not  include  perishable  efiects, 
Liferenter  under  entail,        .... 
Must  be  in  life  at  date  of  entail, 
Liferenter  by  reservation  can  enter  vassals, 
Liferenter  by  constitution  requires  special  powers  from  fiar, 
Lease  by  liferenter,  .... 

Fee-simple,  ..... 

See  Service — Institute — Destination — Marriage  Contract 

FEMALE— 

May  be  instrumentary  witness. 

Destination  to  heirs-female, 

'  Heir-female '  not  synonymous  with  '  daughter,' 

FERRY— 

Right  of,  inter  regalia  minora, 

Symbols  of  infeftment  In,      .... 

FKU— 

Originally  liable  to  be  recalled  by  superior  at  pleasure, 

Grranted  for  vassal's  lifetime, 

Afterwards  devolving  on  vassal's  heirs, 

Tenure  of  feu-farm,  .... 


PAOS 

453 

ih, 
454 

160 


265 
332 
W7 
435 
984 
991 
999 

950 

834 
837 
843 
841 
839,  843,  885,  895 

1104 

1105 

886, 1105 

661 

984 

1019 

1072 

1141 

ih. 

1212 

107:> 


841,  844, 


50 
1078 
1079 

607 
655 

568 

ib, 

569 

569,580 


INDEX. 


1269 


FEU — continued. 

Vassal  cannot  refute,  .... 

Within  bnrgli,  ..... 

£ntr J  of  heirs  to  fens  within  burgh, 

Power  to  feu  entailed  lands, 

Security  over  feuing  ground, 

Verbal  agreement  to  feu  validated  by  rei  interverUuSj 

Feu-charter — Feu-disposition,  clauses  of,     . 

See  Charter — Conditions — Feu^uty. 
FEUD  A  NOVA-- FEUD  A  ANTIQUA,  . 
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FEUDAL  SYSTEM— 

ESstablishment  in  Scotland, 

All  land-rights  flow  from  Sovereign,  as  superior, 

Condition  of  military  service. 

Allodial  rights  supplanted  by,  . 

Distinctive  features  of,         . 

Gradual  development  of,       . 

Superior's  right  to  refose  consent  to  entry  of  purchaser, 

Superiors  ordained  to  receive  apprisers  in  1469, 

Adjudication  took  the  place  of  apprising, 

Superiors  ordained  to  enter  ordinary  purchasers  in  1747, 

But  only  by  resignation,       .... 

Superiors  now  bound  to  enter  any  person  having  formal  title 
from  last  vassal,   ..... 

Personal  services,     ..... 

Heritable  jurisdictions,         .... 

Constitution  of  original  feudal  estate. 

Proper  investiture, — breve  testatum^  . 

Improper  investiture,  .... 

Charter  with  separate  precept  of  sasine, 

Charter  and  precept  combined, 

Symbolical  delivery  on  ground  of  lands,  attested  by  instru- 
ment of  sasine,     ..... 

Registration  of  instrument  for  publication  made  necessary  iu 
1617,      ...... 

Symbolical  delivery  unnecessary  since  1846, 

Instrument  of  sasine  unnecessary  since  1858, 

Begistration  of  charter  with  warrant  of  registration, 

Voluntary  transmission  of  feudal  estate, 

FEU-DUTY— 

Dehiium  fundi,         ..... 
Vassal  personally  liable  for,  until  new  vassal  entered, 
Where  vassal  grants  separate  personal  bond  for, 
Superior's  claim  for  payment  of,        . 
Does  not  bear  interest  by  law. 
Interest  runs  from  date  of  demand,  . 
Arrears  not  claimable  by  superior  after  decree  of  declarator 
of  irritancy  oh  non  solutum  canonem, 
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FEU-DUTY— con^inwee/. 

Delivery  of  charter  by  progress  implies  discharge  of  bygone 

fea-daties,  ..... 

Seller  not  bound  to  clear  lands  of  fen-duty,  . 
Division  of  cumvio  feu-duty  between  lands  and  teinds, 
Stamp-duty  on  redemption  of,  . 

Increased  by  conversion  of  casualties  into  annual  sum, 
Security  over  feu-duties  ought  to  convey  ^  the  lands,' 

FTAR  See  Fee  and  Liferent 

FIDUCIARY  FEE, 841,  843,  8S^ 

Where  father  is  fiduciary  fiar  for  children,  each  child  on  birth 

acquires  a  transmissible  right,  1106 

*  FIRM'— 

Distinguished  from  '  company,'         ....  391 

Charge  at  instance  of,  or  against  company,   .  533,  535 

Company  cannot  be  registered  under  firm  identical  with  an- 
other company,    ...... 

Circumstances  in  which  partner  of  dissolved  company  held 

not  entitled  to  use  old  firm  for  new  establishment, 
Holograph  of  firm,  ...... 

FISHINGS.  See  Salmmi  FtMngs—Ttvut  Fishings. 

FISK— 

Its  meaning,  ...... 

Heritable  securities  remain  heritable  quocul  fincum^    . 

FORCE  AND  FEAR— 

As  the  ground  of  setting  aside  a  deed, 

What  is  required  in  order  to  infer  reduction, 

Husband  and  wife,  . 

Ratification  by  wife. 

Debtor  and  creditor. 

Plea  available  against  onerous  third  parties, 

FOREHAND  RENTS,   . 

FOREIGN  DEEDS— 

Privileges  of,  as  regards  authentication, 

Deeds  by  foreigners  executed  according  to  laws  of  domicile, 

By  Scotchmen  executed  out  of  Scotland  according  to  laws  of 

place  of  execution,  .... 

Conveyance  of  Scotch  heritage, 
Scotch  heritage  conveyed  by  English  will,    . 
Commission  by  foreigner  to  convey  lands, 
Commission  to  consent  to  feuing  entailed  lands, 
Wills  applicable  to  personal  estate, 
Provisions  of  Act  of  1861  as  to  authentication  of  wills, 
Testament  executed  abroad,  according  to  lex  loci  contractusy 
Revocation  of  settlement  by  foreign  deed. 
Directions  to  trustees  for  disposal  of  lands,  . 
Question  as  to  authenticity  of  foreign  private  deed,  how  settled, 
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FOREIGN  DEEDS— con^mtied 

Proof  of  anibentioitj  of  foreign  official  documentB,    . 
Conyejance  of  foreign  heritage,        .... 
Personal  obligations  construed  by  lex  loci  contractHis, 
Questions  of  law  arising  as  to  foreign  deeds, 
Septennial  limitation  inapplicable  to  bond  of  caution  executed 

abroad,    ....... 

Validated  by  ret  mterventua,  .... 

Personal  obligation  by  Englishman  under  seal,  as  compared 

with  one  not  under  seal,  ..... 
Obligations  by  Englishman  in  favour  of  Scotchman, 

FOREIGN  BILLS— 

Drawn  in  sets,         ...... 

See  Bills  of  Exchange, 

FORESTS— 

Inter  regalia^  ...... 

FOUR  FORMS,  LETTERS  OF,  .... 

FRAUD— 

In  reference  to  execution  of  deeds,  . 

iDadequacy  of  consideration, 

Collusion,  cases  of,  . 

Concealment  and  misrepresentation. 

Not  necessarily  intentional,  . 

Circumvention, 

Effect  of,  in  questions  with  wrongdoer  and  with  third  parties, 

Assignations  to  debts,  ..... 

Stock  of  joint-stock  company,  subject  to  latent  trust, 

Statutes  strikino  at  Dbbds  bt  Debtors  in  Defraub  of 

Creditors,  .  .  .  .  .  .  VJ9  et  seg, 

1621,  cap.  1 8,  as  to  alienations  to  conjunct  or  confident  persons,  179 

Cautionary  obligations  not  struck  at. 

Provisions  to  wives  and  children, 

Oratuitous  deeds,     .  .  .  . 

Date  at  which  solvency  of  granter  ascertained, 

1696,  cap.  5,  as  to  preferences  among  creditors, 

Indorsation  of  bills  struck  at. 

Distinction  as  to  promissory-notes,    . 

Security  to  cautioner. 

Obligation  to  grant  security. 

Completion  of  debtor's  title  after  bankruptcy 
security,  .... 

Future  debts,— cash  credits. 

Date  of  deed,  in  regard  to  latent  preferences 

Ju$  maritiy  .... 

Attempted  preferences  in  sequestrations. 

See  Bankruptcy, 

Presumption  or  suspicion  of,  in  reference  to  vitiations  of  deeds, 
VOL.  II.  2  0 
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FREEHOLDER- 

Title  to  enrolment,   ..... 

FURTHCOMING— 

Not  necessary  at  instance  of  Crown, 

Grounds  of  debt  and  arrestment  must  be  produced,  . 

Arrestee  may  object  to  validity  of  the  diligence, 

But  not  of  the  arrester's  debt,  .... 

Decree  of,  constitutes  perfect  diligence, 

Bankruptcy  of  debtor  within  sixty  days  of  arrestment  destroys 

effect  of,  . 
Action  of,  interrupts  prescription  of  arrestment, 
Delay  in  raising  action,         ..... 

FUTURE  DEBTS— 

Not  arrestable,         ..... 
Dispositions  in  security  of,  struck  at  by  1696,  cap.  5, 

GAME— 

Reservation  of,  to  landlord  in  agricultural  lease, 
Lease  of  game  not  good  against  singular  successor,   . 

GAMING— 

Statutes  relating  to,  .... 

Bonds,  bills,  and  mortgages  for  gaming  debts, 

GENERAL— 

Receipt  indorsed  on  bill, 

Adjudication, 

Charge,  letters  of,     . 

Discharge,  . 

Disposition  and  settlement     See  Disposition  and  Settlement. 

Effect  of  general  conveyance  where  previous  special  destination 

Completion  of  title  by  general  disponee  to  lands. 

Where  he  is  heir-at-law. 

Where  a  stranger,    .... 

Liabilities  of  general  disponee  for  testator's  debts, 

Bond  and  disposition  in  security  by  general  disponee  uninfeft 

Completion  of  title  by  general  disponee  to  bond  and  disposi 

tion  in  security,    . 

Service,       .... 

See  Service. 
Legacy,       .... 

GIRTH,    ..... 

GOLD— 

Gold  and  silver  mines  inte)  rfgalia,  . 
Grants  by  Crown, 

GOODS  IN  COMMUNION— 

Division  of,  .... 
Heritable  securities  do  not  fall  under, 

See  Marriaye, 
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GRACE— 

Act  of,  . 

Days  o£     See  Days  of  Oraee. 

GROUKD-ANNUAL— 
History  of,  . 

Resorted  to  when  subfeuing  not  attainable,   . 
.    Security  inferior  to  that  by  feu-right, 

Clauses  of  contract, ..... 
Extent  of  liability  of  proprietors  of  land  subject  to  burden, 
Completion  of  title  to,  .  .  . 

Heritable  as  regards  succession, 
Stamp-duty,  ..... 

GROUND,  POINDING  OF.     See  Poinding  the  Ground. 

GUARANTEE— 

Limitation  of  liability  of  joint-stock  company  by, 
GuikSAMTSE,  Letter  of, 
Provision  for  changes  in  company  by  or  to  whom  granted, 
Obligants  have  privilege  of  suretyship, 

GUARDIAN.  See  Tutor— Curator, 

HJSBED1TA8  JACENS— 

See  Adjudication  in  Implement, 

Mode  of  attaching  by  executor-creditor, 
HEIR— 

Flexible  term — in  personal  bond  means  'next  of  kin,^ 

In  charter  means  '  heirs  in  heritage,' 

Crown  is  ultima  hares  on  failure  of  heirs, 

Precept  of  sasine  to  the  heirs  of  A., 

Mere  nomination  of  heir  does  not  carry  heritage, 

Exclusion  of  heir,  how  accomplished. 

Heir-at-law  may  pass  over  disposition  in  his  favour, 

Right  of  succession  of  heirs  of  beneficiary,    . 

Different  classes  of  heirs — meaning  of  terms, 

Liability  of,  .  . 

Liability  limited  to  value  of  estate,    .  .  .  . 

'  Heir  of  Line,'  *  heir-at-law,' '  heir  general,'  '  heir  whomsoever,' 
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248 
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— ^nearly  synonymous  terms, 
Leases  fall  to  heir  of  line,     .... 
Heir  of  Conquest,     ..... 
Had  place  only  in  collateral  succession, 
Lands  must  have  been  actually  acquired  by  deceased. 
Conquest  had  no  place  in  succession  of  heirs-portioners, 
Distinction  between  succession  to  heritage  and  conquest  now 

done  away  with,  ......  248,  1075 
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249,  1075 
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ik 
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Heirs-portionerb, 
Charter  by,  ... 

Entail  by  one  of  several  heirs-portioners, 
Action  of  division  and  sale  by, 
Succession  of,  evacuates  entail, 
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HEIR — continued. 

HXIB-MALS  GINIBAL, 

Service  as,  carries  all  rights  so  destined, 

HSIB-MALB  OF  THB  BODY,  Or  OF  A  MABBIAOl, 
HeIR-FIMALB  of  the  BODY, 

'Eldest  daughter,'  or  'heir-female,' 

'  Daughter '  not  synonymous  with  '  heir-female,' 

'  Hbibs  whatsobter,'  or  '  hbibs  and  assiqnbbs  whatsobybe,' 

'  Heirs  and  Successors,'  construction  of, 

'  EEbirs  and  Bairns,'  in  heritage — ^in  moveables. 
Destination  to  '  bairns ' — '  children  of  marriage,' 

'  Heir  of  Entiil  '  does  not  include  '  institute,' 

Except  under  Entail  Acts,  . 

Distinction  between  '  heir '  and  '  institute,'    . 

May  be  bound  to  collate. 

See  Entail. 
Heir  of  marriage — 

Liability  of,  ... 

Rights  of,    . 

Discharge  by  heir  of  jus  crediti  under  marriage-contract, 

Destination  to  heirs  of  marriage, 

See  Marriage-ContracL 

Heir  of  last  surviving  trustee, 
Heir  of  Provision — 

Liability  of,  ... 

Service  of,  ... 

Heir  of  Tailzie  and  Provision — 
Liability  of,  ... 

Service  of,  ... 

Heir-apparent. 

See  Apparent  Heir. 
Heirs  whomsoever — 
•  Destination  to,  in  deed  of  entail, 
When  succession  opens  to,  entail  is  at  an  end, 

Completion  of  Heir's  Titles — 

Lands  held  of  Crown,  .... 

Where  ancestor  infeft,  .... 

See  Service — Chancery  Precept. 
Ancestor  infeft,  but  not  entered, 
Ancestor  not  infeft,  .... 

Entry  by  confirmation  or  resignation, — now  incompetent. 
Lands  held  of  subject-superior, 
Ancestor  entered,    ..... 
Ancestor  infeft,  but  not  entered, 
Ancestor  not  infeft,  .... 

Burgage  lands  prior  to  Act  of  1874, 
Ancestor  infeft, — cognition  and  sasiiie, 
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HEIR — eontinuecL 

Writ  of  dare  constat^ — special  service. 

Ancestor  not    infeft, — general  service  and    instrument  of 

resignation,  and  sasine  or  notarial  instrument, 
Provisionsof  Actof  1874,  ..... 

Discussion  of  Hsnts.  See  Discussion. 

HEIRSHIP  MOVEABLES, 

Heir's  right  to,  now  abolished,  .... 

HERITABLE  AND  MOVEABLE— 

Personal  bonds  bearing  interest  anciently  heritable, 

Bat  moveable  till  term  of  payment. 

Unless  term  of  payment  distant  or  uncertain, 

Obligations  with  clause  of  annualrent  moveable  since  1641, 

Personal  bond  payable  to  '  heirs '  or  '  heirs  and  executors ' 

descends  to  executors,     .... 
Destination  to  particular  class  of  heirs  excludes  executors, 
Heritable  securities  now  moveable  as  to  succession, . 
Exception  as  to JiscM  and  rights  of  husband  and  wife, 
Also  as  to  legitim,   ..... 
Exclusion  of  executors,        .... 
Will  in  English  form  now  carries  heritable  rights, 
Heir's  service  to  bond  secluding  executors,   . 
Irredeemable  annuities  affect  heirs  in  heritage  primarily, 
Redeemable  annuities,  .... 

If  property  of  a  company  heritable,  partner's  interest  moveable, 
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Beneficiary's  right  under  a  trust, 

HERITABLE  SECURITIES— 

Security  by  real  burden  inferior  to  that  by  bond  and  disposi- 
tion in  security,    ..... 
Sale  of  land  subject  to  real  burden  of  existing  debts, 
Personal  obligation  may  now  transmit  against  successors  and 
disponees, 

Real  burden  by  reservation,  . 
By  constitution, 

Must  be  directed  against  the  lands,  . 
Cannot  be  constituted  by  reference, . 
Completion  of  title  to. 
Moveable  as  to  succession,   . 
Discharge  of  real  burden, 
Preferences  among  creditors, 
Attached  by  adjudication,     . 

See  Ormnd  annuals. 

Bond  ahd  DisposmoM  in  Secubity, 
Clauses  of  modem  form, 

Sum  to  be  secured  and  creditor  must  be  specified, 
Security  for  penalty, 
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HERITABLE  SECURITIES— confmuerf. 

Description  of  lands,  ..... 

Security  over  superiority  and  feu-duties  ought  to  convey  ^  the 

lands,' 
Clause  ^  with  all  right,  title,  and  interest/ 
Assignation  to  rents, 
Assignation  to  writs, 
Precept  for  absolute  infeftment  may  be  used  for  infeftment  in 

security,  ..... 
Where  debtor  possesses  on  personal  title, 
Clause  of  warrandice, 
Power  of  redemption, 

Premonition,  .... 

Expenses  of  assigning  and  discharging, 
Power  of  sale,  .... 

Consignation  of  price, 
If  there  is  no  surplus  price, . 
Creditor  selling  may  not  purchase,    . 
Is  not  hindered  by  ranking  and  sale  at  instance  of 

creditor,  ..... 
Creditor  not  selling  may  purchase,    . 
Advertisements,       .... 
Clause  of  registration, 
Completion  of  title  by  creditor, 
By  his  representatives, 
Sale,  ..... 

Preference  by  priority  of  registration, 
Registration  during  grantee's  lifetime, 
Death  of  grantee  without  registration. 
Creditor's  remedies,  where  no  power  of  sale. 
Creditor  preferable  to  arrester  in  tenants'  hands. 
Poinding  of  ground  and  maills  and  duties,    . 
Removal  of  proprietor  in  possession. 
Leases  granted  by  creditor, . 
Pari  passu  ranking, 
Insurance  of  buildings,  Act  of  1 868, 
Security  for  prior  debts, 
For  future  debts — by  cash  credit. 

See  Cask  Credit, 
Absolute  disposition  with  back-bond. 

See  Back-Bond, 
Security  for  advances  to  be  made  as  works  progress, 
Bond  and  disposition  in  security  for  improvement  expenditure, 
Bond  of  relief  and  disposition  in  security,     . 
Bond  of  annuity, — sale  in  virtue  of, . 

Security  by  heir  of  entail,  ..... 
Post  obit  bond  by  heir-apparent,  .... 
Security  over  feuing  ground  ought  to  reserve  power  to  feu,  . 
Money  secured  on  heritable  property  is  liable  in  inventory  duty, 
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HERITABLE  SECURITIES— con^tnt/^d 
Old  Form  of  Bond — 

Absolute  conyeyanoe  followed  by  sasine, 

With  a  me  holding, ...... 

Searches,    .  ...... 

Granting  of  security  by  superior,  with  alternative  holding,  is 
not  interjection  of  superior,  .  .  .  . 

Transmission  ov  Sscubities — 

General  disposition  and  settlement  may  be  so  expressed  as  to 

carry,       ...>•• 
Assignation,  .  .  .  .  • 

Where  part  of  debt  assigned,  whole  lands  disponed  in  security 
Assignation  6i  cash  credit  bond. 
Stamp-duty,  .  .  .  .  • 

Assignation  of  security  over  subjects  sold, 
Writ  of  acknowledgment  in  favour  of  creditor's  heirs, 
Whether  available  in  favour  of  heir  or  assignee, 
Completion  of  title  by  executor  or  heir-at-law  of  creditor 

dying  infeft,  ..... 

(1.)  Creditor  intestate,  .... 

(2.)  Creditor  testate  and  executors  not  excluded, 

(3.)  Creditor  testate  dying  before  Act  of  1868,  or  where 

executors  excluded, 

Completion  of  title  by  general  disponee. 

Security  held  pro  indiviao^    . 

General  disponee  inter  vivos, 

Completion  of  adjudger's  title, 

Of  trustee's  title, 

Of  judicial  factor's  title. 

Assignation  of  bond,  on   which   adjudication  led,  conveys 

adjudication. 
Assignee  uninfefb  may  poind  the  ground, 

Extinction  of  Sbcubitibs — 

In  old  times  by  resignation  ad  remanentiam  and  renunciation, 

By  discharge,  ....•• 

Release  of  lands  under  Act  of  1874,  where  discharge  cannot 
be  got,     ...-••• 
By  restriction,         ...••• 
Inhibition  against  creditor,  its  effect  against  debtor,  . 

See  Inhibition, 
Liability  of  agent  omitting  to  search  records, 

HERITAGE— 

Dispositive  words  formerly  necessary  in  conveyance  of, 

Lex  loci  rei  sitcBj    •  . 

General  disposition  and  settlement  applicable  to, 

Legacy  of  ,  . 

HOLDINGS— 

Feu  and  blench,       ...••• 
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HOLDINGS— conitwwcrf. 

Alternative  holding,  origin  and  objects  of,    . 

Whether  struck  at  by  prohibition  against  sabinfeudation, 

Alternatiye  holding  formerly  implied  when  not  expressed, 

Alternative  holding  abolished  by  Act  of  1874, 

If  now  expressed  in  disposition  should  he  a  me  only, 

As  registration  implies  entry  with  superior,  . 

De  me  holding,         ..... 

Prohibition  against  alternative  holding, 

Distinction  between  sasine  on  a  me  and  on  a  me  vel  de  fne 

disposition,  ..... 

Holding  in  disposition  of  superiority, 
In  security  over  superiority. 

In  annuity  or  locality  right  under  marriage-contract. 
In  destination  to  heirs  of  marriage,  . 
Bond  and  disposition  in  security,  in  old  form,  with  a  me 

holding,  required  confirmation  by  superior, 

HOLOGRAPH  WRITINGS— 

.    Privileges  of,  as  regards  authentication. 

Not  necessary  that  every  word  should  be  holograph. 
Writings  subscribed  by  several  individuals,  holograph  of  one 

of  them,  .... 
Holograph  of  firm,  . 
Should  bear  to  be  written  by  granter. 
Burden  and  mode  of  proof,  . 
Proof  of  date, 

Presumption  in  favour  of  holograph  testamentary  writings, 
Acknowledgment  of  intimation  of  assignation  proves  its  own 

ciav6,  .•••■•• 
Subscription  by  granter,  ..... 
Is  summary  diligence  competent  on  bill  holograph  of  drawer, 

but  not  signed  by  him  ?    . 
Date  of  holograph  deeds  by  women  ought  to  be  specified, 
Vitiations  in  holograph  writings.     See  Vitintions, 
Offer  and  acceptance  to  purchase  land  must  be  holograph  or 

tested,     .  ...... 

HOMOLOGATION— 

Doctrine  of,  .... 

Of  marriage-contract  followed  by  marriage,  . 
Of  marginal  addition  not  duly  authenticated, 
Unlawful  deed  cannot  be  mad^  good  by. 
Adoption  of  a  deed  incapable^  of  homologation, 
Wife  may  exclude  her  legal  rights  by. 
Ignorance  of  legal  rights,     . 
Subscription  as  witness, 
Where  homologation  incompetent. 
Homologation  of  submission, 
Effect  of  homologation. 
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HORNING— 

Xietters  of,   . 

Warrant  to  arrest  and  poind, 
Warrant  for  letters,  ... 

Messenger's  execution  formerly  indorsed  on  letters, 
Denunciation  of  debtor, 
Charge  in  force  for  year  and  day,     . 
Register  of  Homings, 

Letters  of  caption,  .... 
Second  caption  against  sheriffs  and  magistrates. 
Old  forms  now  practicaUy  superseded, 
Special  warrant  required  for  charging  edictaUy, 
InducicBj      ..... 

See  Personal  Diligence  Act 

HUSBAND,  RIGHTS  OF— 

See  Jits  Mariti — Right  of  Administration — Marriage — 
Marriage- Contract — Married  Women. 
Conjunct  rights  to  husband  and  wife.     See  Destination, 

HYPOTHEC— 

Landlord's,  for  rent  of  land,  how  far  abolished  in  1881, 
Law  agent's,  ...... 

L  O.  U.— 

Must  be  holograph, ...... 

Exempt  from  stamp  duty,    ..... 

IDIOT.  See  Incapacitated  Fers&ns. 

IMPRISONMENT— 

For  debt,  history  of,  ..... 

When  competent,     ...... 

Sanctuary,  ....... 

Abolition  of,  .....  . 

Deeds  extorted  from  debtors  metu  carceris,    , 

See  Personal  Diligence — Personal  Diligence  Act. 
Of  apprentice,  ...... 

IMPROBATION.  See  Beduction-Improbatian. 

IMPROPER  INVESTITURE,    .  .'  . 

IMPROVEMENTS— 

Power  to  charge  entailed  estate  with,  under  Montgomery  Act, 

Nature  of  improvements,  allowed  and  disallowed, 

Notice  to  next  heir, . 

Account  of  expenditure, 

By  whom  signed. 

Vouchers,    .... 

Declarator,  .... 

Powers  under  Act  of  1848,  . 

Under  Act  of  1875, 

Bequest  of  improvement  expenditure. 
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INCAPACITATED  PERSONS—  page 

Imperfect  Agb,  .  WAet^q. 

See  Pupil — Minor, 

m 

Unsoundness  ov  Mind,  ....  125  et  seq. 

Cognoscing  in  cases  of  insanity  or  idiocy,     ...  125 

Appointment  of  gaardian  by  Court  without  cognoscing, 
Deeds  on  behalf  of  ward  granted  by  tutor  or  judicial  £actor, 
Deeds  granted  subsequent  to  date  when  incapacity  commenced 
Summary  application  to  Court, 

Reduction  of  deeds  on  ground  of  incapacity  and  lesion, 
Separate  agents  where  parties  have  opposite  interests, 
Powers  of  guardians,  .... 

Guardians  subject  to  Pupils'  Protection  Act, 
Statutory  powers  and  immunities  of  guardians, 
Office  falls  on  party's  convalescence  or  death, 
Guardian  bound  to  denude, 

See  Married  Women — Deaf  and  Dumb — Interdiction — 
Intoxication —  Ouilawry — Aliens, 
Sasine  in  favour  of  incapacitated  person,       ...  667 

INCOME-TAX— 

Deducted  from  annual  payments,      ....  154 

Exemption  of  provisions  from,  how  far  lawful,  .    154,  864 

Not  deducted  in  fixing  rental  of  estate  for  Aberdeen  Act 

annuity,  ......  .865 

INCUMBRANCES.  See  Searches, 

INDENTURE,  CONTRACT  OF— 

Derivation  of  '  indenture,'     ....  .361 

Obligations  of  apprentice,  cautioner,  and  master,  361,  362 

Where  with  company  socio  nominf,  apprentice  bound  to  re- 
maining partner  after  others  have  retired,  362 
Authentication,         ......<(. 

Notarial  execution  where  party  cannot  write,  .  ib. 

Informal  contract  may  be  validated  by  homologation  or  ret 

interventus,  ......**. 

Stamp-duty,  .  :  .  .  .  .  ih. 

Penalty  and  nullity  in  case  of  omission  to  insert  amount  of 

apprentice-fee  or  other  consideration,        ...  363 

Indentures  of  law  apprentices,  .  .  .  ,  ih. 

After-stamping,       ......     209, 363 

Contract  dissolved  by  death  of  either  party,  .  364 

On  apprentice's  death  master  not  bound  to  repay  apprentice- 

lee,  .••....  •"• 

Master's  death,  bankruptcy,  or  desertion,  <V/. 

Rights  and  liabilities  of  cautioner  for  apprentice,  365 

See  Apprentice — Minor — Master. 

INDEMNITY— 

Clause  of,  in  trust-deed,  .  .  .965 
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INDOK8ATI0N— 

Of  bills  and  promissory-notes. 

See  BUh  of  Exchangr, 
Donation  by  indorsation. 
Indorsation  of  bank  draft,     . 
Forged  indorsation, . 

INDUCLE— 

On  sammonses,  etc., 

In  petition  for  confirmation, 

Of  charge  in  personal  bond, 

In  action  of  constitution  and  adjudication 

dispensed  with,    . 
In  special  service,    . 
In  general  service,  . 
On  decree  of  Court, 
On  Court  of  Exchequer  decree, 

INFBFTMENT— 

See  Sasine — Entry  with  Superior, 

INFORMAL  DEEDS— 

Not  necessarily  improbative. 

Special  cases  of  privilege  as  regards  authentication,  . 

See  Privileged  Writings — Homologation — Adoption. 

INHIBITION— 

As  a  burden  on  lands, 

Purpose  of. 

Warrants  of,  .  .  . 

Execution  and  publication  of  letters. 

Registration, 

Register  includes  burgage  as  well  as  feudal  subjects, 

Search  for  inhibitions. 

Interdictions  recorded  in  this  register. 

Vitiations,  ..... 

Formerly  reached  acquirenda. 

Law  altered  in  1868, 

Form  of  letters  in  Act  of  1868, 

Prescription  of  inhibitions,   . 

Renewal  of  inhibitions, 

Effect  of  inhibition  used  before  sequestration, 

By  heirs  of  marriage  against  father  when  competent, 

For  attaching  beneficiaries'  right  under  a  trust. 

Against  creditor  in  heritable  bond,  . 

Notarial  intimation  to  debtor. 

Discharge  or  recall  of,  . 

See  Litigioaity. 

INITIALS— 

Subscription  of  deed  by,       . 
Proof  in  support  of  subscription  by. 
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INITIALS— continued 

Notarial  execution  ought  to  be  used  in  addition, 
Bill  signed  by,         ....  . 

INLAND  BILL— 

Definition  of,  ....  . 

See  Bilh  of  Exchange. 

INQUEST,  BRIEVE  OF,  ...  . 

INSANITY.  See  Incapacitated  Persons. 

INSOLVENCY.  See  Banhruptcy-^Sequestration. 

INSTITUTE— 

Meaning  of  term,     ..... 

Distinction  between  *  institute '  and  '  heir,'    . 

Conditional  institute,  proper  and  constructive, 

Necessity  of  service  distinguishes  institute  from  substitute, 

Substitutions  in  bonds  of  provision,  . 

Institute  and  substitute  legatee. 

In  entails,    ...... 

Entailer  should  be  institute  in  mortis  causd  entails,   . 
'  Heir  of  entail '  does  not  include  institute,    . 
Except  under  Aberdeen  Act  and  Entail  Amendment  Acts, 
The  first  fiar  is  institute,      .... 

Even  though  liferenter  intervene,     . 
Infeftment  of  institute  exhausts  precept, 

See*  Service, 

INSTRUCTIONS— 

To  prepare  settlement,  effect  of,       . 
To  make  entail,  construction  of,       . 
Verbal  instructions  to  make  a  will  do  not  constitute  a  nun- 
cupative testament,  ..... 

INSTRUMENT— 

Of  sasine.  See  Sasine. 

Of  resignation  and  sasine,    ..... 

Of  disentail,  ...... 

Of  protest  of  bill,     ...... 

Notarial.  See  Notarial  Instrument, 

INSURANCE— 

On  life.  See  Assurance. 

Against  fire — stipulation  as  to,  in  feu-charter, 

Clause  in  bond  and  disposition  in  security,    . 

In  lease,      ....... 

INTENTION— 

Proved  by  oath  of  parties,  effect  of,  on  written  obligation,  . 
Expression  of,  sufficient  to  convey  moveables  and  heritage,  . 
Formerly  insufficient  to  convey  heritage. 
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INTENTION— con^tntwrf. 

Intention  of  grantor  of  general  oonveyanoe  as  to  previous 
special  destination,  ..... 

Intention  to  revoke  will  is  not  snfficieDt, 
Strict  interpretation  of  entails,         .... 

INTERDICTION— 

Voluntary  or  judicial,  ..... 

Bond  of,      . 

Publication  and  registration,  .'  .  .  . 

Operation  of,  confined  to  deeds  affecting  heritable  estate, 

Interdicted  person  can  grant  personal  bonds, 

And  onerous  and  rational  deeds  affecting  heritage,    . 

Mortis  causa  deeds,  ..... 

Has  no  retrospective  effect,  .... 

Deeds  by  interdicted  person,  with  consent  of  interdictors,  valid, 

No  right  of  restitution  against  such  deeds,    . 

Liabilities  of  interdictors,     .  .  .  .  . 

Purchase  by  interdictor  of  claims  against  party  interdicted,  . 

Termination  of,        .  .  .    •         . 
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INTEREST— 

' Legal  interest'  stipulated  for  while  usury  laws  subsisted, 
Rate  now  arbitrary, 
In  bonds  to  private  lenders. 
In  bonds  to  banks,  etc., 
Anciently  uplifted  once  a  year. 
Now  payable  half-yearly, 
On  personal  bond,  runs  de  die  in  diem, 
Is  due  to  day  of  payment,    . 
Obligation  for  interest  may  result  in  obligation  for  principal, 
Does  not  run  on  feu-duties  until  judicial  demand  made  for 
payment,  ...... 

Usually  stipulated  for  in  feu-rights,  .... 

On  price  of  lands  sold,  runs  ex  lege, 

When  made  payable  on  legacy  creates  presumption  of  vesting, 

On  singular  successor's  composition, 

Arrestment  of  interest  of  heritable  debt, 

Compound  Interest — 

Overdue  interest  generally  bears  no  interest, 
When  demanded  in  action  at  law,  interest  runs  from  date  of 
citation,  ....... 
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992 
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554 


257 


......  iO. 

When  expired  charge  for  debt  and  interest  registered  in 

Register  of  Homings,  accumulation  bears  interest,         257,  281,  539 

Denunciation  of  debtor,        .....  257 

Suspension  of  threatened  charge,       ....  258 
In  adjudication  for  debt,  principal,  interest,  and  expenses 

accumulated  bear  interest,  ....  ib. 

Ranking  and  sale  by  creditors  or  apparent  heir,  ib. 
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INTEREST— con^tnucrf. 

Stipulation  for  periodical  acoumulation  unlawfdl, 

Not  claimable  under  ordinary  bond  or  bill,    . 

In  bank  accounts,  interest  annually  accumulated  into  prin> 

cipal  sum,  bearing  interest,  .... 

Factors,  tutors,  and  curators  bound  to  accumulate  annually, 
Claim  for  compound  interest  may  be  made  real  by  poinding 

the  ground,  ...... 

INTEREST,  OBJECTION  OF— 

To  notary  signing  for  party, 

Notary  giving  sasine, 

Notary  protesting  bill, 

Arbiter's  interest  in  subject  of  submission, 

INTERJECTION  OF  SUPERIORS,      . 

Superior  may  grant  real  securities  with  alternative  holdings, 
Vassal's  interest  to  object  to,  removed  by  Act  of  1874, 

INTERLINEATIONS, 

See  Vitiations, 
INTERLOCUTOR— 

Authentication  of,    . 

Provisions  of  Acts  of  1686  and  1693  as  to  authentication,     . 
Act  of  1686  does  not  apply  to  deliverances  of  Presbyteries,  . 
By  whom  written,     ...... 

Vitiations  in,  .....  . 

Provisions  of  Personal  Diligence  Act,  and  relative  Act  of 
Sederunt,  ...... 

INTERRUPTION  OF  PRESCRIPTION— 

Register  of,  now  discontinued,  .... 

See  Pre9cripti<m, 

INTESTATE  SUCCESSION— 

Division  of  goods  in  communion. 

Where  widow  and  children, 

Where  widow  and  no  children, 

'Wife's  moveable  estate, 

To  wife  after  husband's  desertion. 

Collation, 

Heritage  falls  to  heir-at-law, 

Succession  among  collaterals  and  ascendants, 

Where  part  of  a  succession  turns  out  to  be  intestate 

sion  held  to  have  opened  as  at  death  of  testator. 
Judicial  factor  on  estate  of  intestate, 
Confirmation  to  small  intestate  estates, 

INTIMATION  OF  ASSIGNATION— 

Necessary  to  divest  cedent,  .....  307 

Equivalent  to  delivery  or  possession,  .  .     112, 307 

After  intimation,  attachment  by  cedent's  creditors,  or  second 
assignation,  ineffectual,     .....  308 
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INTIMATION  OF  ASSIGNATION— confiwwcJ. 

Debtor  discharged  by  payment  to  cedent  before  intimation,  . 

Set-off  not  pleadable  on  unintimated  assignation, 

Assignation  first  intimated  preferred, 

Unintimated  assignation  preferable  to  right  of  cedent's  executor, 

Bat  not  to  right  of  executor- creditor, 

Debtor  paying  to  cedent  after  intimation  liable  in  second  payment, 

Act  and  warrant  of  trustee  in  sequestration  equivalent  to 

intimated  assignation,       .... 
Old  and  new  forms  of,  . 

Debt  due  by  several  debtors, 

Intimation  to  principal  is  sufficient  intimation  to  cautioners. 
To  cautioner  only  insufficient, 
Where  debtor  a  married  woman, 
Or  furth  of  Scotland,  .... 

Or  pupil  or  minor,  ..... 
Edictal  intimation  made  notarially,  . 
To  corporation,  etc.,  .... 

To  debtor's  agent,    ..... 
To  trading  companies,  .... 

Competitions  between  assignees. 
Not  necessary  in  England,   .... 
Nor  where  assignee  is  the  person  to  whom  intimation  would 

have  to  be  made,  .... 

Other  cases  where  intimation  unnecessary,    . 
Assignation  arising  by  marriage, 
Unintimated  assignation  granted  before  marriage  preferable 

to  husband's  creditors,      .... 
Assignation  of  rents  or  stipend, 
Intimation  of  bond  of  relief  to  creditor. 

See  Equivalents. 

INTOXICATION— 

Incapacity  to  contract,  arising  from, 

INTROMISSION— 

By  trustee,  what  constitutes, 

INVENTORY  OF  PERSONAL  ESTATE, 

See  Confirmation  of  Executor, 

INVENTORY  OF  TITLES— 

Relative  to  disposition,         .... 
Stamp-duty,  when  exigible,  .... 

INVESTITURE— 

Proper  and  improper,  .... 

Writ  of,       . 

INVESTMENT— 

Of  trust-funds,         ..... 

See  Trust' Disposition  and  Settlement, 
Of  company  funds,  ..... 
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PIGK 

mON  SCRIP, 242 

IRRITANCY— 

Effeot  of,  in  feu-oharter,      .....  613  d  aeq. 

See  Conditions, 
Irritant  clause  in  entail.     See  Entails, 
Declarator  of  irritancy  on  contrayention  of  entail,  1054 

IRRITANCY  OB  NON SOLUTUM  CANONEM— 

Peculiar  to  feu-holdings,       .....  625 

Enforced  by  declarator,       ....  ,  ib. 

May  be  purged  at  the  bar,    .....  626 
Superior  cannot  claim  arrears  of  feu-duty  if  he  enforces  this 

remedy^  .......  i/'. 

JEDGE  WARRANT— 

A  burden  on  lands, ......  721 

JOINT— 

Joint  purchasers  for  common  behoof  severally  liable  for  price,  262 

Joint  pursuers  severally  liable  for  expenses  found  due  by  them,        i?*. 
Deficiency  arising  from  joint  obligant's  insolvency  increases 

rateable  proportions  of  co-obligants, 
Equality  of  interest  presumed  in  joint  adventure, 
Joint  and  several  liability,    . 
Discharge  of  one  of  several  joint  cautioners, . 
Liability  of  co-trustees. 

See  Personal  Bond, 
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397 
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JOINT-STOCK  COMPANIES— 

Constitution  and  object  of,   .  .  .  .  .  406  et  »tq. 

Provisions  of '  Companies  Clauses  Consolidation  Act,  1845/  407 

Special  Acts,           ......  408 

Where  constituted  by  contract  or  deed  alone,           .  iK 
Constitution  of  banks  and  insurance  companies  of  more  than 

ten  and  other  companies  of  more  than  twenty  partners,  40S 
Limitation  of  liability  consequent  on  incorporation  not  con- 
ferred by  Acts  of  modem  banks,  ....  ik 

Partners  of  proper  company  jointly  and  severally  liable  for 

its  debts,              ......  tB. 

See  Corporation, 

Register  of,             ......  410 

Registration,  when  compulsory,        ....  ib. 

Incorporation  under  Act  of  1862,    .  .  .411 

Memorandum  of  association,             .            .            .            .  t^. 

See  Limited  Liability, 

What  changes  competent  on  memorandum  of  association,  412 

Articles  of  association,         .....  t7>. 

Regulations  of  Act  of  1862  for  company  limited  by  shares,   .  ib. 

Effect  of  registration  of  memorandum  or  articles  of  association,  413 
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JOINT-STOCK  COMPANIES— conitnwed 

Registrar'B  certificate,  ..... 

Is  incorporation  nnder  Act  of  1862  equivalent  to  'incorpora- 
tion by  Act  of  Parliament '  ?        . 

Liability  of  members  of  companies  formed  nnder  Act  of  1862, 
or  registered  nnder  Acts  of  1856, 1857,  or  1858, 

Liabilities  of  members  of  other  companies  unaffected  by  Act 
of  1862,  ....... 

Limitation  by  shares  or  guarantee,   .... 

Distinction,  as  to  power  of  holding  land,  of  companies  for 
gain,  and  for  religious  purposes,  etc., 

Transfers  of  shares  by  executors  of  deceased  member, 

Deeds  executed  abroad  on  behalf  of  company. 

Winding  up  under  Act  of  1862, 

Judicial  winding  up,  ....  . 

To  what  companies  does  Act  apply  ?  .  .  . 

Liquidators,  ...... 

Registration,  when  voluntary,  .... 

Transfer  of  property  of  company  already  formed  to  same  com- 
pany incorporated  under  Act  of  1862, 

Rights  of  company  when  incorporated  under  Act  of  1862  as 
against  holders  of  their  property,  .... 

Liability  of  directors  paying  dividend  when  company  insolvent, 

See  Dtrectora. 

Liability  of  deceased  member's  real  and  personal  estate, 

Executor's  liability,  .... 

Provisions  of  Companixs  Act,  1867,   . 
Liability  of  directors  may  be  unlimited, 
Reduction  of  capital,  .... 

Subdivision  of  shares,  .... 

Payment  of  shares  in  cash,  .... 
Share  warrants,        ..... 
Rules  of  evidence  to  be  applied  to  contracts. 
Prospectus  to  specify  contracts, 
Companies  Act,  1877,  .... 

Companies  Act,  1879, 
Reserve  capital,  available  only  for  winding  up. 

Annual  audit  of  accounts  of  banking  companies  registered  as 
limited,    ...... 

Companies  Act,  1880,  .... 

Joint  Stock  Companies  Arrangement  Act,  1870, 

Sale  and  Purchase  of  Bank  Shares  Act,  1867, 

All  contracts  for  such  shares  to  specify  number  of  shares 

or  name  of  registered  holder. 
Cannot  buy  their  own  shares. 
Liability  of  past  member,     .... 

Delectus  personce  as  to  partners, 
Right  of  pre-emption  of  shares  by  company. 
Investment  of  company  funds, 
VOL.  n. 
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JOINT-STOCK  COMPANIES— cofrfMiied. 

DescriptiTe  firm  may  sae  in  its  own  name  and  that  of  three 
partners,  ...... 

Manager  may  sue  when  oompanies  constitated  by  oontraot, 

Arreatment  of  calls  by  creditor  of  company, 

Arrestment  by  creditor  of  shareholder  in  hands  of  company, 

Stock  held  snbjeot  to  latent  trust,    .  .  .  . 

JOINTURE.  See  Marriage'Ckmtract. 
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JUDGE  OP  ROUP— 

His  duties,  ..... 

JUDICIAL  PACTOR— 

On  estate  of  a  company, 

On  small  estate,  appointed  by  Sheriff, 

On  trust-estate,       .... 

Annual  accounts  to  be  lodged, 

Under  Bankruptcy  Act, 

Completion  of  title  by,         . 

To  moveables,         .... 

To  lands  vested  in  deceased  proprietor, 

Under  Titles  Acts,  .... 

Where  deceased  had  personal  right, 

Where  title  in  deceased  trustees, 

Declaratory  adjudication  formerly  necessary. 

Title  to  heritable  securities. 

Completion  of  title  under  Acts  of  1868  and  1874, 

Confirmation  of,  as  executor-dative, 

Not  entitled  to  profit  by  agency, 

JUDICIAIi  RATIPICATION.    See  Battfieatian. 
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165 


JUDICIAL  SALE— 

Of  debtor's  lands,    ..... 

See  Ranking  and  Sale. 

Bt  Appabxnt  Hxib. 

Competent  whether  estate  bankrupt  or  not. 

Incompetent  after  service  involving  universal  liability. 

Not  excluded  by  behaviour  as  heir,  . 

Nor  by  service  cum  heneficio  inventarii,  or  with  specification 
annexed,  ..... 

Nor  by  renunciation  in  action  of  constitution, 

Competent  when  lands  held  under  unrecorded  entail. 

Creditors  cannot  interfere  with  sale, 

Where  a  pursuer  dies, 

Where  nearer  heir  appears, . 

Reversion  of  price  belongs  to  heir,   . 
Judicial  Salb  of  right  of  heir  of  entail, 

See  Division  and  Sale — Cognition  and  5a/«. 
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JURISDICTIONS,  HEBITABLE, 

Abolished  in  1747,  ..... 
Gompensatioii  paid  in  lien  of,       ,     . 

JUS  GEDENDASUM  ACTIONUM— 

Competent  to  oantionera,     .... 

JUS  CREDITI— 

To  ohUdren  during  father's  lifetime, 
'Created  by  obligation  to  convey  lands. 
Assignation  of,         ....  . 

Bight  of  benefioiary  after  vesting,    . 

JUS  MARITI— 

Husband's  right  in  regard  to  wife's  personal  estate,   . 

Exclusion  or  renunciation  of,  .  .  . 

Wife's  power  to  grant  deeds  when  husband's  rights  excluded. 

Exclusion  in  marriage  contract, 

In  bill  of  exchange,  .... 

Effect  of  Statutes  striking  against  fraud, 

How  far  falling  to  trustee  in  sequestration,  . 

Excluded  from  wages,  earnings,  etc.,  of  wife,  in  1877, 

Excluded  firom  moveables  of  wife  married  after  18th  July  1881 

Also  from  rents  of  heritage. 

See  Marriage — Married  Women. 
JUS  RELICTJE, 

Husband  cannot  affect  by  testamentary  deed. 

Special  provision  in  lieu  of  terce  does  not  exclude,  . 

Widow  bound  to  elect  between  ju»  rdictte  and  provinons 

under  universal  settlement  by  husband,    . 

Marriage-contract  provisions  not  deducted,  . 

Complete  without  confirmation, 

JUS  RELJGTI, 

JUSTICE  OF  THE  PEACE— 

May  subscribe  for  party  unable  to  write, 
May  take  proof  in  petition  for  service, 
Batification  of  deeds  by  married  women  taken  before. 
Power  to  imprison  for  debt, 

KENNING  TO  TEBCE,  .... 

KIN,  NEXT  <JF.  See  Next  of  hin. 

LADY'S  GOWN 

LANDS,  DESCBIPTION  OF.    See  Deaeriptwn. 

Power  to  trustees  to  purchase '  lands '  means  property  of  lands, 
Does  not  include  feu-duties,  .... 

LANDLOBD  AND  TENANT.        See  Letue. 

LATENT  BIGHT  ob  TBUST— 

Question  with  bond  fide  purchaser,    .... 

Cautioner  ex  fade  a  principal  debtor, 

Disposition  with  back-bond,  .... 
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159 

160 
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LATIN  LANGUAGE— 

In  charters,  ...... 

Employed  in  Grown  charters  till  time  of  Oromwell,   . 

Again  adopted  after  the  Restoration, 

Discontinued  in  1847,  ..... 

LAW  AGENT— 

Acting  for  grantor  and  grantee,  questions  as  to  delivery  of  deed. 

See  Delivery. 
Separate  agents  for  parties  having  opposite  interests. 
Hypothec,    ...... 

Does  not  innovate  account  by  taking  bond  or  bill,     . 
Intimation  of  assignation  to  debtor's  agent,  . 
Superior's  agent,       ..... 

As  factor,  accumulates  interest  annually. 
Submission  by,  without  express  power,  may  bind  himself. 
Liability  of,  omitting  to  intimate  assignation, 
Omitting  to  search  records, .... 

Cannot  purchase  constituent's  estate, 

Purchase  of  subjects  over  which  client  had  a  security  held  to 

have  been  for  client, 
Agreement  between  agents  in  Supreme  and  Inferior  Courts  for 

mutual  employment^         .... 
Between  agents  and  messengers-at-arms, 
Between  agents  and  clients  as  to  professional  charges, 
Professional  charges  not  allowed  to  trustee,  factor  loco  tutoris^ 

and  curator  bonis,  ....         164,  165^  965 

Nor  to  trustees,        ......  ih. 

Unless  trustees  have  power  to  name  one  of  themselves  agent,     165,  965 
Tutor  and  curator  ad  litem  entitled  to  remuneration,  .  160 

LEASE— 

Real  right  under,     .... 

Kegistration  of  Leases  Act, . 

Destination  cannot  be  altered  by  institute,    . 

Contrasted  with  disposition,  as  regards  destination, 

By  heir  of  entail, 

By  heritable  creditor. 

By  liferenter. 

By  tutor. 

Not  a£fected  by  terce, 

Provisiou  of  conquest  as  affecting. 

Entail  of,  good  inter  Jiasredes  only. 

Liabilities  of  heirs  and  executors  of 

Examination  of  leases  by  intending  purchaser. 

Purchaser  bound  to  implement  obligations  in  lease  or  by  local 

usage,      ..... 
Sale  before  tenant's  entry,    . 
Exception  of,  from  warrandice  in  dispositions, 
Clause  of  submission  in,        . 
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andlord  for  meliorations, 
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LEASES — continued. 

Endurance  of  submission, 
Tenant's  heir  needs  no  service, 
Unless  under  Leases  Registration  Act, 

ESSBMTIALS  OF  LbASB. 

I.  Under  Act  1449,  cap.  18, 

(1.)  Writing — verbal  lease  good  for  a  year,^-e£foct  of  m 
interventuSf 

(2.)  Definite  ish, 

(3.)  Rent  must  not  be  illusory, 

(4.)  Possession,  which  must  be  under  the  lease, 
Act  applies  to  urban  tenements, 
But  not  to  game,     ..... 

n.  Under  Leases  Rboistbation  Act, 

Leases  not  good  against  singular  successors,  unless  proprietors 

have  real  rights,  . 
Binding  on  grantor's  heirs,  . 

AOSICULTUBAL  LeASB. 

Form  of,     . 

Implied  ddectus  peraoncB  as  regards  tenant, 

Exclusion  of  assignees  and  sub-tenants. 

Power  to  landlord  to  terminate  lease  on  tenant's  bankruptcy 

Reservation  of  minerals. 

Of  game,  hares,  and  rabbits. 

Endurance  of  lease, — term  of  entry, 

Warrandice, 

Payment  of  rent, 

Public  burdens, 

Repairs, 

Extraordinary  damage, 

Insurance  of  houses, 

Obligations  as  to  cropping,  etc., 

Removal  of  tenant, — warning, 

If  lease  duly  stamped,  tenant's  consent  to  remove  without 

warning  not  liable  in  duty. 
Agreement  as  to  transferring  stock  to  landlord  at  end  of 

lease  at  valuation  binds  parties  to  name  referees, 
Can  be  adjudged,  or  fall  to  trustee  in  sequestration,  unless 

prohibited, 
Tacit  relocation, 

BuiLDiNa  Lease, 
Endurance  of. 

Mineral  Lease, 
Clause  of  registration  in, 

Assignees  and  sub- tenants  generally  not  excluded, 
Agreement  that  lease  void  after  referees  report  work  unprofit 
able,  binds  parties  to  name  referees. 
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LEASE— con^ntMxi. 

Endoranoe  of,  . 

Breaks,        .... 
Qualifioation  of  warrandice, . 
Fixed  rent  and  lordships. 
Liferent  right  to  minend  rents, 

SUB-LXASB,         .... 

Power  to  assign  implies  power  to  sub-let, 
Principal  tenant  remains  bound. 

Assignation  oi  Lsask, 

Ineffectual  without  possession. 

Unless  within  Regisiration  of  Leases  Act, 

Liabilities  of  assignee, 

Registration  of  assignation  in  register  where  lease  registered, 

Intimation  to  sub-tenant,  where  there  is  sub-lease,     . 

Old  tenant  discharged  by  delegation, 

Bond  and  Assignation  of  Rbgistbbsd  Liasi  in  bscuritt, 
Liabilities  of  assignee,  .... 

Intimation  to  sub-tenant  and  landlord, 

Rsnunoiation  of  Leasx,         .... 

LEGACY— 

Universal,   ...... 

General,      ...... 

Special,       ...... 

Legatum  liberationis — rei  alteruB^ 

Legacy  of  heritage, ..... 

Revocation  of  legacy,  ..... 

Special  legacy  not  revoked  by  general  disposition  and  setttement^ 
Description  of  legatee,  ..... 

Description  of  bequest^         ..... 

Money  in  bank,        ...... 

Deposit  receipt  will  not  operate  as  a  legacy, 

Double  legacies,       ...... 

Conditio  si  testator  sine  liheris  decesserit, 

Where  child  repudiates  legacy  and  claims  legitim,    . 

Verbal  legacy,         ...... 

Legacy  to  married  woman  where  there  is  a  marriage  trust,    . 
Legacy  cannot  be  granted  by  bill,     .... 

Legatee  witness  to  testament,  .... 

Legacy  6b  turpem  causam,    ..... 

Yssting  Of  Lbgaoiis. 
Presumptions    as  to,    and  as   to   conditions   in   grants   of 

legacies,    .  •  •  .  . 

Legacy  to  one  in  liferent  and  another  in  fee, 
To  parent  in  liferent  and  children  in  fee, 
Suspension  of  vesting, 
Condition  must  be  purified,  • 
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LEGACY— coniinuerf. 

LegjBkOj  to  trustee,    . 

Sumyorship, 

Conditional  institution, 

When  payable  absolutely,  though  term  of  payment  postponed 

When  intermediate  interest  payable, 

Vesting  of  balance  when  partial  payment,     . 

Power  of  testing  on  legacy,  . 

Diet  incertua  pro  conditione  ^oMur, 

Where  trust  interposed, 

Distribution  of  capital  on  termination  of  liferent, 

Legacy  lapses  when  legatee  predeceases  testator. 

Unless  destined  to  his  heirs. 

Legacy  destined  to  survivors  of  several  legatees. 

Assignees  of  legatee, 

Conditio  d  inttituUa  sine  liberU  decesserit,     . 

Distinction  between  legacy  to  individuals  and  to  a  class, 

Joint  legacy,  .... 

Legatee's  right  transmissible  as  soon  as  vested. 

Substitutions  in  osants  oi  Lbgacubs,  . 
*  Whom  failing '  not  necessary, 
Special  trust  for  substitutes, 

Assignation  ot  Lsoaot, 
If  not  vested,  assignation  subject  to  contingency, 
Assignation  of  expected  bequest  incompetent. 
Assignation  in  competition  with  arrestment, 

DlSGHARGS  BT  LvOATXB, 

LEGACY-DUTY— 

Due  out  of  trust-estate  directed  to  be  sold,    . 
Where  trustees  sell  under  discretionary  power. 
Appraisements  exempt  from  stamp-duty, 

LEGAL— 

Term  of  reversion,  . 

Legal  and  conventional  terms. 


See  Amgnation  to  Rents 


PAGB 

991 

lb. 

ib. 
992 

ib> 

ib. 

ib. 
993 
994 

ib. 
995 
996 

ib. 

ib. 

ib. 
997 
998 
999 

848,  998 
998 
999 

326,  327,  996 
327 
328 
996 

1000 

959 

ib. 

206 


.  706,  1193 


LEGITIM— 

Parents  cannot  affect,  by  testamentary  deed, 

Discharge  of,  during  father's  lifetime. 

After  father's  death. 

From  mother's  estate, 

Includes  personal  bonds. 

But  not  heritable  securities, . 

Not  affected  by  postnuptial  settlement^ 

Exclusion  of,  by  specisd  provision. 

Forfeiture  of  legacy  by  child  claiming  legitim. 

Vests  without  confirmation, 

LETTERS  OF  FOUR  FORMS, 
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LIABILITY  OP  HEIRS, 

See  Heir — Discussion. 

LIFERENT.  See  Fee  and  Liferent. 

LIFERENT  ESCHEAT,  .  .  .  . 

LIMITATION,  SEPTENNIAL,— 

Of  oautionarj  obligations  under  Act  of  1695, 


FAOE 

248 


Exceptions  from  operation  of  Act,    . 
Act  inapplicable  when  term  of  payment  beyond  seyen  years, 
Where  bond  renewed,  or  corroboration  granted,  by  cautioner, 
Cautioner  must  be  bound  from  date  of  principal  bond. 
Principal  bond  must  be  for  sum  actually  due. 
Cautioners  to  whom  Act  does  not  apply. 
Expiry  of  seven  years  operates  entire  liberation, 
Can  cautioner  renounce  benefit  of  Act? 
Cautioner  may  be  barred  from  benefit, 
Distinction  between  septennial  limitation  and  prescription, 

See  Cktutianer — Bond  of  Caution. 

LIMITED  LIABILITT— 

Of  joint-stock  company,  how  affected, 

By  shares,   ....... 

By  guarantee,  ...... 

Act  of  1855  (English),  provision  of,  against  loan  of  com- 
pany's money  to  shareholder,        .... 

See  Joint-Stock  Companies. 
Inferred  by  special  service,  ..... 

LINE,  HEIR  OF, 

See  Heir. 
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LIQUIDATORS  OF  JOINT-STOCK  COMPANY— 

Where  more  than  one  appointed  in  voluntary  winding-up, 

appointment  stands  good  though  one  resigns,  42*2 

Power  of  enforcing  payment  of  calls,  ...  429 

Summary  procedure  not  competent  where  calls  made  by 

directors  before  liquidators  appointed,  .  ib. 

See  Joint'Stock  Companies. 

LITIGIOSITY— 

Created  by  inhibition  and  adjudication,  .  722, 1188 

Strikes  only  at  voluntary  deeds,       ....  723 

Diligence  by  creditor  of  legatee,       ....  999 

Singular  successor  becoming  heir  after  action  of  non-entry  is 
liable  in  composition  to  superior,  .  1145 

LOCALITY— 

Provision  to  wife  in  marriage-contract,  .S66etstq. 

To  children,  ......  888 

See  Marrioffe-Contract. 
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LOCH— 

Ab  part  and  pertinent  of  lands, 

Common  property  in,  .  .  . 

Right  to,  carries  the  sdum  as  well  as  the  water, 

LOCKHOLB  CITATION— 

Now  abolished,        .... 

LOOSING  OF  ARRESTMENTS, 

LUNATIC.  See  Incapacitated  Persons. 

MAILLS  AND  DUTIES,  ACTION  OF, 

Gives  creditor  right  to  levy  rents,    . 
Creditor's  right  a  burden  on  landlord's  right, 
When  debtor  sequestrated. 
In  virtue  of  ground-annual  right, 

MARGINAL  ADDITIONS— 
Authentication  of,   . 

In  o£Eicial  extract,    .... 
Imperfect  authentication  followed  by  homologation. 
When  deed  executed  notarially, 

MARITIME  WRITS— 

Contract  for  building  a  ship. 

Ships  must  be  registered  to  entitle  to  a  clearance, 

What  necessary  in  order  to  registration, 

Certificate  of  registry, 

Changes  of  master  of  ship,   . 

Exemption  from  stamp-duty. 

See  Ships — Mortgage, 

MARK— 

Deed  cannot  be  signed  by,  . 

Rule  does  not  apply  to  bills  and  promissory-notes,    . 

Bill  signed  by,         .....  . 

Is  acceptance  of  bill  by  mark  sufficient  under  Mercantile 
Law  Amendment  Act  ?    . 

MARRIAGE^ 

Legal  rights  of  spouses  and  children, 

See  Marriage- Contract 

Rights  oj  Husband. 

See  Jus  Mariti- — Administration^  right  of — Courtesy, 

Husband's  liabilities,  .  .  .  .  . 

Rights  of  Wifb,         ...... 

See  Terce — Jus  BelictcB — Married  Women, 

Communion  ot  Goods,             .            .  .  .  . 
Division  of,  where  widow  and  children. 

Where  widow,  but  no  children,         .  .  .  . 

Where  children  and  no  widow,         .  .  .  . 

Wife  cannot  affect  by  legacy,           .  .  .  . 
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MABSlAQE—conttmied. 

Rights  of  wife's  next-of-kin  ezcluded. 

Legal  rights  of  spouses  in  policies  of  assurance, 

Disposal  of  heritable  estate  of  spouses, 
RiaHTs  OF  Childbxn.         See  Legitim — DtaHz  Part, 

Restraints  on  marriage  unlawful, 
Marriage  brokage  contracts, 

MARRIAGE,  CASUALTY  OF— 

In  wardholdings,  ..... 
Single  and  double  avail,  .... 
Abolished  in  1747,  ..... 

MARRIAGE  CONTRACT— 
Objects  of,  . 

Antenuptial  Contract,  .... 

Power  of  settlement  by,  not  affected  by  Act  of  1881, 
Minority  of  either  party,  .... 
Stamp-duties,  ..... 

I.  Pboyisionb  bt  Husband. 
(1.)  In  favoub  01  Wifib — 
Wife's  annuity  or  jointure,   . 
By  simple  personal  obligation, 
Cautioner  for  payment  of,    . 
Disposition  in  security. 
Annuity  upUftable  from  lands, 
Power  of  sale, 

Aberdeen  Act  annuity  from  entailed  estate. 
Distinction  between  Aberdeen  Act  annuity,  and  annuity 

from  fee-simple  estate. 
Completion  of  wife's  right,  . 
Clause  of  direction,  .... 
Widows'  fund  annuity. 
Exemption  from  Income-tax,  how  far  lawful, 
Rental  of  estate,  how  estimated, 
Shootings,  coal,  salmon  fishings, 
Income-tax  not  deducted,    . 
Rental  fixed  as  at  time  of  grantor's  death,    . 
Jointure  under  power  in  entail, 
Power  must  be  exercised, 
Where  entail  allows  '  reasonable  provisions,'  the  Court  may 

fix  their  amount, .... 
Locality  provision,  .... 
Formerly  required  infeftment^ 
Objections  to  this  form  of  provision, 
Rental  fixed  as  at  time  when  locality  granted. 
Security  for  annuity  where  husband  has  no  land  estate, 
Survivorship  annuity  to  wife, 
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MARRIAGE-CONTRACT— con<tnt«€d. 
Trust  for  payment  of  wife's  annuity, 
Surrender  of  security  by  wife, 
Additional  provision  of  liferent  of  half  the  conquest, 
Extent  of  conquest  should  be  defined, 
Antenuptial  provisions  not  deducted  from  conquest, 
Husband's  rights  in  regard  to  conquest, 
Restriction  of  annuity  in  case  of  second  marriage, 
Completion  of  husband's  title, 
Provision  of  furniture,  mournings,  and  aliment,  or  in  lieu 

thereof,    ..... 
If  husband  divested  of  furniture  before  his  death. 
Discharge  of  wife's  legal  provisions. 

Special  provision  in  lieu  of  terce  does  not  exclude  jus  relictae 
Discharge  of  legal  provisions  by  homologation. 
By  acceptance  of  provision  of  liferent  of  whole  estate  in  lieu 

of  legal  provisions. 
Liferent  provision  granted  by  revocable  deed, 
If  widow  elects  to  take  jus  relictce^  special  provision  is  not 

deducted  therefrom,  but  from  entire  moveable  estate, 

(2.)  In  tAVouB  OT  Children — 

Where  husband  has  entailed  estate. 

Fee-simple  estate,    . 

Feudal  rules  applicable. 

Destination  of  land  estate,    . 

Seclusion  of  heirs-portioners, 

Marriage-contract  becomes  one  of  the  titles  of  the  estate, 

Manner  of  holding, ...... 

RlSPXOTIVX  BIOHTS  Of  FaTHXB  AND  HbIB  OT  THX  MaBBIAGB, 

Where  father  is  institute  and  fiar,  children  only  heirs  of  provision, 

And  father  can  burden  for  onerous  causes  or  sell,     . 

Not  bound  to  re-invest  price,  .... 

Children  preferable  to  gratuitous  disponees  of  father. 

Father  cannot  exclude  heir  on  account  of  bankruptcy, 

Nor  insanity,  ...... 

Nor  can  he  restrict  heir  to  an  annuity,  nor  affect  heir  with 

an  entail,  unless  power  to  do  so  reserved, . 
Nor  with  a  trust  except  for  father's  creditors. 
First  heir  under  contract  is  a  creditor  among  heirs,  . 
Succeeding  heirs  are  heirs  of  provision  and  liable  for  debt  as  such, 
Reserved  power  to  entail,     ..... 

To  grant  provisions  for  children  of  subsequent  marriage. 
Heir  of  marriage  entitled  to  claim  price  of  land  sold  as  surro- 

But  not  to  lands  bought  with  such  price, 
Heirs  alone  can  object  to  gratuitous  deeds  by  father  to  his 
prejudice,  ...... 

Father  can  convey  settled  estate  to  heir  during  his  lifetime, . 
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MARBIAGE-CONTBACT— continued. 

Galling  what  hein  substitute  he  thinks  fit, 

Heirs  can  then  disappoint  substitutes  gratuitously, 

Heir  expectant  can  discharge  father's  obligation  in  his  favour 

though  heir  predecease  father, 
Where  heirs  prohibited  from  altering  destination, 
Oratuitous  alteration  not  now  prevented  by  prohibition  to  alter, 
Mode  of  excluding  right  of  heir-expectant  to  alter,    . 
Heir  cannot  inhibit  father  from  selling  or  burdening. 
Cannot  assign  his  right,  unless  father  conveys  to  him, 
Right  of  heir  vests  on  death  of  father, 
Can  raise  action  and  transmit  his  jus  credtti  without  service, 
Mode  of  making  children  creditors  during  father's  life, 
Marriage-contract  the  ruling  settlement,  so  long  as  destination 

in  it 'is  unaltered, 
Heirs  completing  titles  under  prior  investiture. 
Form  of  contract  where  father  divests  himself  of  fee, 
Conveyance  to  trustees, — to  &ther  in  liferent  allenarly,  and 

heirs  of  marriage  in  fee,   . 
E£fect  of  infeftment  thereon, 
Fiduciary  fee  for  children,    . 
When  father  has  prior  title. 
When  he  has  no  prior  title,  . 

Provisions  to  toungeb  ghildrem — 

(1.)  Under  powers  in  entail  or  Aberdeen  Act, 

Security  by  way  of  locality, ..... 

^  Younger  children '  includes  daughter  senior  to  heir^pparent^ 

Where  children  of  heir  in  possession  not  called  to  succession. 

Provision  may  be  made  to  vest  during  father's  life,    . 

Trustees  for  younger  children,  .... 

Entail  provision  ine£fectual,  so  far  as  in  favour  of  third  party. 

Conditions  annexed  to  provision  by  father,    . 

Obligation  in  favour  of  daughter  and  her  husband  in  liferent, 

and  children  in  fee,  held  to  constitute  a  trust,  and  judicial 

factor  appointed,  ...... 

Aberdeen  Act  powers,  ..... 

Kental  of  estate,  deductions,  .... 

Liferent  right  to  surviving  husband  of  heiress  of  entail 

excludes  provision  to  younger  children. 
But  an  order  to  accumulate  rents  for  a  year  does  not  affect 

children's  claim,   ...... 

Provisions  to  children  of  heir-presumptive,    . 

How  heir  of  entail  may  be  bound  to  clear  off  previous  provisions. 

Guarantee  that  provisions  shall  be  of  specified  amount. 

Entail  provisions  will  affect  fee,  if  contrary  not  provided, 

Aberdeen  Act  provisions  affect  only  the  rents, 

(2.)  From  fee-simple  estate,  .... 

Children  may  or  may  not  havejtM  crediti  in  father's  lifetime, 
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MARRIAGE-CONTRACT— corUiniied. 

Presumption  that  children  not  creditors, 

Spes  ntccessionisj       .... 

How  children  may  be  made  creditors, 

Provision  to  father  in  liferent  or  liferent  allenarly, 

Provision  of  conquest, 

Provision  out  of  wife's  jointure, 

Trust  for  payment  of  provision, 

Oives  children  jus  ertditi  and  preference, 

Purposes  of  trust,     .... 

Powers  of  trustees,  .... 

Father's  power  of  division  of  provisions, 

Arises  to  him  by  law, 

Power  to  limit  child's  interest  to  a  liferent,  . 

Father  can  delegate  his  power, 

Illusory  appointments  not  now  invalid. 

Distinction  between  conferred  and  reserved  power. 

Equal  division  where  power  not  exercised,    . 

Posthumous  child  has  equal  rights,  . 

Issue  of  predeceasing  child  take  parent's  share, 

Can  father  apportion  among  issue  of  deceased  child  ? 


Provision  for  husband's  second  marriage. 

Power  to  grant  suitable  provisions  to  wife  and  children  of 

second  marriage, ..... 
Excessive  provisions  reducible, 

Provisions  in  full  of  legal  claims, 

Exclusion  of  legitim  must  be  clear,  and  made  before  parent 

marriage,  ..... 

Discharge  of  legitim  during  father's  life. 
After  father's  death,  .... 

Discharge  of  conventional  provision  during  father's  life, 
Can  legitim  and  special  provision  both  be  drawn  ? 
Antenuptial  provisions  in  competition  with  creditors, 

11.  Provisions  by  Wi? e. 
Settlement  of  her  property  upon  herself, 
Conveyance  to  trustees,        .... 
Purposes  of  trust,    ..... 
Can  wife  compel  trustees  to  denude  in  her  favour  ?    . 
Power  to  maker  of  trust  to  name  additional  trustees, 
Settlement  of  wife's  acquirenda  in  trust, 
Small  successions  reserved  to  wife,  . 
Terminable  annuity  belonging  to  wife, 
Power  to  withdraw  capital  for  wife's  outfit,   . 
Power  to  compromise  claims  relating  to  wife's  estate. 
Wife's  second  marriage,       .... 
Wife's  entailed  estate,  .... 

Security  for  wife's  provisions  out  of  her  own  funds,   . 
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HARRIAOE-GONTRACT— om^muedL  pagi 

Exclusion  of  jW  mariti^        .....  913 

Intimation  of  wife's  assignation  nnnecessary,             .            .  ift. 

Provision  for  implement  of  contract^              ,            ,            .  %b. 

Wife  with  curator  ad  litem  may  sue  husband  for  implement^  %b. 

Marriage  must  follow  to  make  contract  effectual,       .            •  914 
Informal  contract  validated  by  homologation,                         .  191,  ib. 

Conveyancer  ought  to  see  previous  contracts  in  same  family,  920 

See  PaatnupUal  Marriage  Settlement, 
MABRIED  WOMEN— 

Subscription  of  deeds  by,     .            .            .            .            »  88 

Intimation  of  assignation  to,             ....  313 

Incapacity  of,  to  grant  deeds,            ....  130 

Husband's  rights  in  regard  to  wife's  estate,  .             .            .  ii. 

See  Jus  Mariti — AdministraJtion^  right  of. 

Nullity  of  deeds  granted  without  husband's  consent,  .  .  131 
Husband's  curatorial  power  draws  back  to  proclamation  of  banns,  ib. 
Limit  of  husband's  liability  for  antenuptial  debts  of  wife,       •    314, 853 

Wife's  ratification  during  marriage  of  no  effect,                      .  132 

Wife's  power  to  grant  deeds  wben  husband's  rights  excluded,  ib. 

Wife  may  bind  husband  for  necessaries,        .            ,            .  ib. 

Jiay  bind  her  aliment  or  separate  estate  for  necessaries,  ib. 
May  grant  personal  obligations,  when  carrying  on  trade  on 

her  own  account,              .....  ift. 

Liability  in  reference  to  separate  estate,       .            .             .  t6. 

Separate  estate  in  moveables — ^Act  of  1831,  ...  138 
Provisions  of  Conjugal  Rights  Act  for  protection  of  property 

of  wife  deserted  by  husband,        ....  133 

Diligence  against,  or  at  instance  of, .            .                        .  134 
May  dispose  of  her  estate  mortis  causd  without  husband's  consent,        ik 

May  be  testamentary  trustee,  .  .  .  .  ib. 
Judicial  ratification  of  deeds  by,      ....    132, 134 

See  Ratification. 

Consent  by  wife  to  feu-charter,  etc,  ...  581 
Wife's  consent  to  onerous  transaction  not  revocable,  where 

she  is  unprotected  by  trust,  ....     581,  868 

Judicial  proceedings  against^  or  at  instance  of,                       .  136 

Husband  called  as  defender,             ....  ib. 

Exceptions,              ......  ib. 

Husband's  concurrence  to  suits  at  instance  of  wife,  where 

necessary,            ......  Of. 

Husband  cannot  dispose  of  wife's  heritage,  ...  137 
Widow  can  homologate  or  adopt  obligation  granted  during 

marriage,              ......  ib. 

Insurance  on  life  of,             .....  858 

See  Marriage — Marriage-Contract. 
MASTER— 

Bound  to  teach  apprentice,  .....  364 

But  not  always  personally,   .                         .            .            .  ih. 
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MASTER — continued.  paos 

Oannot  substitute  another  in  his  place,  .  864 

Statutory  proyisions  for  settling  by  arbitration  disputes  between 


masters  and  workmen,      .  .  .  , 

See  Apprentice — Indenture, 

MEMORIAL  AND  ABSTRACT— 

Of  proof  in  action  of  ranking  and  sale, 

MERCHANT  SHIPPINa  ACT.     See  Ships— Mortgage. 

MESSENGER-AT-ARMS— 

Origin  of  term,        .... 
Agreement  between  law-agent  and  messenger  as  to  remunera 
tion  of,    . 

See  Haming-^Feraonal  Diligence  Act. 

MID-COUPLB, 

Provisions  of  Act  of  1874  as  to  general  dispositions, 

MID-IMPEDIMENT,       .... 

MID-SUPERIORITY 

Interjection  of  mid-superior, 

MILL— 

Symbols  of  infefl;ment  in,      . 
Separate  act  of  infeftment  necessary, 

See  Part  and  Pertinent. 
MINERALS— 

Reservation  of,  in  feu-charter, 

In  lease,       ..... 

Power  to  work,        .... 

Are  damages  due  by  superior  working  ? 

Superior's  title  to,    . 

Superior's  composition  for  mineral  rent, 

Mineral  lease,  .... 

Liferent  right  to  rents  of,     . 

See  Lease. 
MINES— 

Gold  and  silver,  inter  regalia^ 

MINISTER,  PARISH— 

Acts  as  notary  in  execution  of  testaments,    . 
Privilege  belongs  exclusively  to  minister  of  parish  where 
testator  dwells,    ...... 

MINOR,    . 

Affairs  of,  under  charge  of  curators. 
Curators  chosen  by  minor,    .... 
Distinction  between  legal  position  of  pupils  and  minors, 
Deeds  by  minors  with  or  without  consent  of  curators, 
Discharge  by  minor,  .... 

Transfer  of  shares  to  a  minor. 
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MINOR — continued,  page 

Provisions  by  minors  to  wives  and  children,              .  120 

Deed  by  minor  without  curators  reducible  on  ground  of  lesion,  121 
Contract  of  marriage  by  minor  having  curators  ought  to  be 

with  their  consent,           .....  859 

Cannot  enter  into  indenture  without  consent  of  father,  if  alive,  362 

Can  make  a  testament,         .....  121, 978 

But  not  a  mortis  causd  disposition  of  heritage,  121 

Mutual  contract  entered  into  by  minors  with  other  parties,   .  ih. 

Judicial  proceedings  at  instance  of  or  against,  122 

Right  of  restitution  for  forty  years  in  cases  of  original  nullity,  123 

Right  of  restitution  during  quadrienntum  utiles  ih. 

May  be  confirmed  as  executor,         ....  USO 

.  May  be  instrumentary  witness,         ....  50 

Arrestment  in  hands  of,       .  557 
Intimation  of  assignation  to  minor  debtor,                             .314 

See  Curator. 

MINORITY— 

Tears  of,  deducted  in  reckoning  years  of  prescription,          .  702, 706 

Plea  of,  in  reference  to  prescription  of  bills,  517 

MINUTE  OF  SALE.  See  8aU. 

MINUTE-BOOK, m 

MINUTES  OF  ROUP.         See  ArtideB  of  Roup. 

MISREPRESENTATION, 173 

In  prospectus  of  company,  ....  .434 

See  Error — Fraud. 

MISSIVES  OF  SALE.  See  Sale. 

MONTGOMERY  ACT— 
Excambion  under,  . 
Improvements  under, 

MORTGAGE  OF  SHIP— 
Form  of ,     . 
Registration  of,       . 

Preference  according  to  date  of  registration 
Transfer  and  discharge  of,   . 
Transfer  on  marriage,  bankruptcy,  and  death. 
Certificate  of,  where  required. 
Exemption  from  stamp-duty, 

MORTIFICATION— 

Investment  of  funds  belonging  to,    . 

MORTMAIN,  TENURE  OF— 

Abolished  at  the  Reformation, 

MORTUUS  ASIT  VIVUM, 

MOVEABLES— 

Construction  of  destinations  oi^ 
Entail  of,    . 
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MOVEABLES— contmwcd. 

Expression  of  intention  sufficient  to  convey, 

May  be  conveyed  along  with  heritage  by  general  disposition 

and  settlement,    ..... 
Import  of  terms  of  conveyance, 
Corporeal  moveables  transferred  by  delivery, 
No  security  constituted  by  assignation  of,  even  if  followed  by 

instrument  of  possession, .... 
Deposit  or  pledge  essential. 
Distinction  between  corporeal  and  incorporeal, 
Owner  of  incorporeal,  can  only  give  right  to  enforce  recovery 
Transfer  of  ships  must  be  by  deed,  . 
Transmission  Act  of  1862  inapplicable,  unless  subjects  con 

tained  in  previous  deed,   .... 
Form  of  conveyance,  .... 

Intimation  when  moveables  in  hands  of  third  party,  . 
Bond  fide  sale  transfers  goods  to  purchaser  without  delivery. 
Qualifications  of  rule, 
Effect  of  instrument  of  possession,    . 
Cases  where  possession  ineffectual  to  establish  ownership, 

See  Heritable  and  Moveable, 

MULTIPLEPOINDING— 

To  complete  diligence  begun  by  arrestment, 
To  divide  surplus  price  after  sale  under  bond, 

MULTIPLICATION  OF  SUPERIORS.     See  Superior  and  Vamil. 

MUTUAL— 

COMTBACT. 

Execution  of,  when  parties  cannot  write, 

Settlement. 

Expense  of  stamping,  ..... 

How  far  revocable,  ...... 
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210 
970 


NAME— 

Judicial  authority  not  required  for  change  of  surname, 
Except  in  the  case  of  notaries,         .... 
Obligation  to  bear  surname  and  arms  of  entailer, 
Change  of  name  of  ship, 

NARRATIVE  CLAUSE— 

Contents  of,  ...... 

Place  of  granter's  abode  to  be  specified  in  deeds  of  consent 

under  Entail  Amendment  Act,     .... 
Imperfect  or  incorrect  names  and  designations, 
Grranter  may  be  designed  in  testing-clause,    . 
Consideration  or  cause  of  granting,  .  .  .  • 

Provisions  of  Stamp  Acts  as  to  consideration, 
Consideration    as    affecting  warrandice    clause    where  not 

expressed,  ....•• 

In  feu  or  blench  charter,       ..... 
VOL.  II.  2  Q 
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NEGATIVE  PRESCRIPTIOK.     See  Praicnpticm. 

NET  AND  COBLE— 

Legal  mode  of  salmon-fishings  .... 

Symbols  of  infeftment  in  salmon-fishings, 

NEXT  OF  KIN— 

In  testamentary  deed  means  nearest  in  blood, 

In  4  Oeo.  iy.  c.  98,  means  heirs  in  moveables, 

Entitled  to  office  of  ezecntor,  .... 

Succession  of,  .....  . 

Right  of  next  of  kin  dying  unconfirmed  transmits  to  their 

executors,  ...... 

Bisks  of  paying  to  next  of  kin  before  confirmation,   . 
Where  two  out  of  three  next  of  kin  confirm,  the  third  has  only 

a  claim  of  debt  against  them,        .... 

NEWSPAPER- 

Parties  who  had  carried  on,  under  certain  name,  entitled  to 
prevent  another  publication  under  the  same  or  similar  name, 

Goodwill  of,  ...... 

Bights  of  executors  of  a  joint  proprietor  in,  as  to  future  publi- 
cations,   ....... 

NON-ENTBY— 

Casualty  of,  ..... 

Traceable  to  wardholding,    .... 

Different  in  blench  and  feu  holdings, 

Where  excluded,      ..... 

Had  no  place  in  burgage  holdings,   . 

Where  lands  sold  are  in  non-entry,  seller  bound  to  enter, 

Arrangement  that  purchaser  should  enter,     . 

Casualty  virtually  abolished  in  1874, 

No  lands  now  deemed  to  be  in  non-entry. 

Declarator  of,  now  incompetent, 

When  conditions  of  feu  contravened. 

Entry  of  heir  after  decree  of  non-entry, 

Superior  cannot  insist  on  service  of  heir  whom  he  has  called 

in  action  of  non-entry,      .... 
By  superior  having  title  to  'superiority  and  feu-duties,' 
Non-Entry  Duties.     See  Chancery  Precept 

NOTABIAL  EXECUTION— 

Of  deeds,    ...... 

Of  testaments,         ..... 

See  Notary. 
Of  bills  of  exchange,  .... 

See  Bills  of  Exchange. 

NOTABIAL  INSTBUMENT— 

In  favour  of  assignee  under  Titles  Acts, 

Under  Act  of  1868,  .... 
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NOTARIAL  INSTRUMENT— corUtnt^. 

In  burgage  tenure,  ...... 

Correction  of  error  in  instrument  or  in  recording  instrument, 


In  favour  of  general  disponee, 

Completion  of  title  to  heritable  securities  by, 


In  completion  of  heir's  title, 

See  Completion  of  Tiile. 

NOTARIAL  PROTEST— 

Of  bills  of  exchange,  .... 

See  Bills  of  Exckarige, 
NOTARY— 

*  Falsetts '  of  notaries,  ..... 

Provision  of  Act  of  1540  as  to  subscription  of  a  notary  where 

party  cannot  write,  .... 

Act  of  1555  as  to  party's  hand  being  led. 
Act  of  1579  as  to  subscription  of  two  notaries  before  four 

witnesses,  ..... 

Notary's  subscription,  .... 

Judicial  authority  necessary  for  change  of  surname, . 
Notarial  execution,  ..... 
Form  of  docquet,     .  .  .  .  ; 

Marginal  additions,  ..... 
Reading  of  deed  to  party  now  a  statutory  solemnity. 
What  if  the  party  is  able  to  write  ?  . 
Notary  ought  to  have  no  concern  with  the  deed, 
Same  notary  subscribing  for  both  parties  to  mutual  deed, 
Subscription  of  notaries  not  required  to  affidavits  before  magis 

trates  by  persons  who  cannot  write, 
Notaries  may  sign  for  blind  persons  who  can  write,   . 
May  take  proof  in  petition  for  service. 
Execution  of  testaments,      .... 

See  Testament — Blind  Persons, 
Where  party  can  subscribe  by  initials  only,  . 
Notary  subscribing  for  a  party  cannot  attest  subscription  of 

himself  and  co-notary,      .... 
Notarial  intimation  of  assignation,    . 
Same  person  cannot  be  procurator  and  notary, 
Duties  of  notary  in  giving  sasine. 
Who  may  act  as  notary  in  sasines  ?  . 
Who  may  protest  bill  ?         .  .  .  . 

Protocols  of  notaries,  .... 

British  consul  acts  as  notary  abroad, 

NOTICE— 

Of  dishonour  of  bill,  .... 

Mode  of  giving  notice,  .... 

See  Bills  of  Exchange. 
Of  sale,  under  bond  and  disposition  in  security. 
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NOTICE— coneinuerf. 

To  superior,  of  change  of  ownership, 

Of  inhibition,  .... 

Of  assignment  of  life  policy, 

To  next  heir  of  entail,  as  to  improTements, 

NOTOUR  BANKRUPTCY, 

NOVA  SCOTIA— 

Infeftment  in,  . 

NOVATIO-- 

Extinction  of  debt  by,  . 

Not  to  be  classed  with  delegation,    . 

Bond  by  principal  and  cautioners  not  innovated  by  bill  of 

principal  and  new  cautioner, 
Non-delivery  of  document  of  debt  is  agunst  plea  of. 
Law  agent  does  not  innovate  account  by  taking  bond  or  bill, 
Heritable  debt,        .... 
Bond  by  heir  of  entail  for  sum  in  bill  by  entailer, 

NOVODAMUS— 

Purpose  of  charter  or  clause  of,        . 
Effect  of  term  '  used  and  wont '  in  charter,  . 
Superior  giving  up  his  right  to  casualties  by  charter  of, 
Of  no  value  if  superior  has  already  given  out  same  subjects, 
Clause  of,  may  be  incorporated  with  charter  of  resignation,   . 
Crown  charter  of,     . 

Requires  consent  of  Commissioners  of  Woods  and  Forests, 
and  sign-manual  of  Sovereign,      .... 
Charter  or  writ  o^  may  still  be  granted, 

NUISANCE— 

Prohibition  of,  in  feu-right,  .  .  .  . 

NUNCUPATIVE— 

Testaments,  how  fax  valid,  .  . 

OATH— 

To  inventory  of  personal  estate,        .... 
Before  whom  taken,  ..... 

Judicial  ratification  of  deeds  by  married  women  on  oath, 
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OBLIGATION- 

Subject-matter  of  obligations, 

See  Unlawful  Contracts, 
Personal  obligations  by  foreigners,  and  by  Scotchmen  out  of 

Scotland.  See  Foreign  Deeds, 

Personal  obligations  construed  according  to  lex  loci  contractus. 
Extinction  of  obligation&     See  Discharge, 
To  convey  lands,     ......    583,  584 

Assignation  of,  completed  by  intimation,  .  771 

Assignation  of  obligation  of  relief,     ....    638,  690 


% 


INDEX. 


1307 


OBLIGATION  TO  INFEFT— 

In  dispositioD,  ...... 

Unneoessary  after  Titles  Acts,  .... 

OFFER  See  Sale. 

OFFICE— 

Interference  with  freedom  of  election  to,       . 

Buying  and  seUing  offices  of  public  trust, 

Transactions  as  to  emoluments,        .... 

ORIGINAL  CHARTER— 
Form  of,      . 
Province  of,  ...... 

See  Charter. 

ORKNEY  AND  SHETLAND— 
Allodial  lands  of,     . 

Heirs  require  no  service,     ..... 
Inductee  against  parties  resident  in,  ... 

OUTLAWRY— 

Incapacity  arising  from, 

Does  not  deprive  party  of  power  over  the  fee  of  his  estate,   . 
Debtor's  outlawry  does  not  interrupt  prescription  of  bill, 

OVERSMAN— 

Appointment  of,  by  arbiters  before  entering  on  submission,  . 
Must  be  chosen  by  both  arbiters,      .... 
Powers  of,  contingent  on  arbiters  differing,  . 
Devolution  may  be  partial,  if  subject  of  reference  admit  of 
settlement  in  detail,  ..... 

Power  of  prorogation,  ..... 

See  ^ rbitration — Decree- Arbitral — Submiffsion. 
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PACTUM  DE  H^REDITATE  VIVENTIS,    ...  158 

Sale  by  tutors  of  portion  of  pupil's  expected  inheritance,  159 

Of  contingent  right  of  succession  of  heir  of  entail,  ib. 

PACTUM  DE  QUOTA  LITIS, 162 

PACTUM  ILLICITUM.     See  Unlawful  Contracts. 

PAGE— 

Provisions  of  Act  of  1696  as  to  numbering,  signing,  and 

specifying  number  of  pages,  .  .32,  33,  62,  64 

Marking  of  pages  dispensed  with  in  1856,    .  .  .         33,  64 

Specification  of  pages  in  docquet  annexed  to  instrument  of 

sasine,     ••••••■ 

Specification  of  number  of  pages  dispensed  with  in  1874, 
Pagination  of  instrument  of  sasine,  .... 

PAISLEY— 

Tenure  of  booking  in,  .  .  .  •  • 

PARENT  AND  CHILD— 

Conjunct  rights  to.     See  Destination — Service. 

Bond  by  parent  to  child  requires  no  delivery,  109 
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PARES  CURIJE,  .... 

Renewal  of  investitore  in  presence  of, 

PARLIAMENT,  ACTS  OF.    See  Index  or  Statutes. 

PAUT  AND  PERTINENT— 
In  disposition  of  lands, 

Falls  under  disposition,  whether  expressed  or  not, 
Exception  as  to  regaHa^ 
And  teinds, 
Mills, 
Minerals, 

Where  lands  bounded  by  a  stream. 
Trout-fishing, 
Lochs,  . 

Pertinents  of  barony  bounded  bj  sea, 
Discontiguous  pertinents,     . 
Seat  in  parish  church— burying-ground. 
Acquisition  of  discontiguous  lands  by  possession, 
Except  where  boundaries  are  specified, 
Such  acquisition  excludes  claims  founded  on  titles,  but  without 
possession,  ....•- 

PARTNERSHIP— 

Implies  joint  and  several  liability  for  debts, . 
Test  of  partner's  liability,  ' . 

See  Company — Copartnery. 

PASTURE  FARMS.         See  Amgruxtian  to  Rents. 

PATENT,  LETTERS— 

Usually  give  monopoly  of  invention  for  fourteen  years, 
Transferable  by  assignment,  .  .  .  . 

PATRONAGE,  RIGHT  OF— 

Symbols  of  infeftment  in,     . 
Separate  act  of  infeftment  necessary, 
Church  patronage  abolished  in  1874, 

PAYMENT— 

By  heir  of  entail,     .... 

To  wrong  party  5on^/(2e,     . 

To  factor,    ..... 

Presumed  to  be  made  by  proper  debtor. 

Of  shares  in  joint-stock  company, 

In  money  or  money's  worth. 

Payment '  in  cash  '  under  Companies  Acts,  . 

See  Discharge — Error. 
PENALTY— 

In  personal  bond,     .... 

Covers  only  necessary  charges,  . 

Uniformly  stated  at  a  fifth  of  principal, 

Expenses  of  process  against  debtor, 
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595,606 
608 
601 

A. 

lb. 
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ib, 
604 
605 

ih. 

ib. 
597 

606 

262 
405 


329 

ih. 


655 
660 
121 


1046 
346 
347 
34^ 
424 
432 
ib. 
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PENALTY— ccm^Mcrf. 

Decree  inforo — ^in  absenoe,  .... 

How  far  avulable  to  cautioner  paying  on  assignation, 
Seouritj  for,  in  bond  and  disposition  in  security, 

PENSION— 

From  Crown  not  arrestable,  .... 

PERSONAL  BOND— 

History  and  form  o^  .  .  .  -  • 

Sums  and  dates  to  be  stated  in  words, 

Exceptio  non  numerate  pecumce^       .... 
Obligation  to  pay,    .... 
Recital  of  debt,  witb  conveyance  in  security,  not  a  bond. 
Bond  obliging  only  grantor's  heirs  and  executors  sustained,  . 
Bond  obliging  grantor  and  his  heirs  does  not  affect  heirs  of  entail, 
Creditor  should  be  expressly  relieved  from  necessity  of  dis- 
cussion,  .....•• 

See  Discussion, 


PAGE 

255 

256 

1159 

553 

245 

245,  254 

246 

ih. 

ih, 
247 

ib, 

ih. 


Succession  to,  ...  . 

See  HeritMe  and  Moveable, 

Seclusion  of  executors. 

Effect  of  seclusion  as  regards  succession. 

Term  of  payment,    .... 

Stipulation  for  penalty, 

See  Penalty, 
Obligation  to  pay  interest,    . 

See  Interest, 
Clause  of  registration, 


.  251  et  seq. 

254 

ib, 
ib. 


256 
260 


soliduw 


Bond  by  two  or  more  obligant^. 

When  subject  divisible,  liability  is  pro  ratd,  . 

When  bound  *  jointly  and  severally,'  liability,  is  in  solidum, 

Also  when  bound  as  'full  debtors,*  or  '  co-principals  and  full 

debtors,'  .... 
Also  when  copartnery  implied, 
Also  when  subject  indivisible. 
Damages  for  non-performance  due  by  law,  liability  in 
But  pro  ratd  due  under  bond, 
Liabilities  of  principal  and  cautioner, 

Relief  of  obligants  inter  se,  . 

See  Belief, 

Effect  of  non-subscriptiop  of  obligant  named. 
Bond  containing  joint  obligation  for  interest  only, 
Separate  collateral  obligation  for  interest, 
Fixed  rate  of  interest  for  term  of  years, 
Bond  to  one  in  liferent  and  another  in  fee, 
Trust  for  liferenter  and  fiar, 
Bond  to  trustees,     .  .  • 

To  banks,  etc.,         ... 

See  CashrCredit  Bond— Bond  of  Annuity— Bond  of  Caution 

— Bond  of  Corroboration. 


261 

ib. 
ib, 

262 

ib. 
ib, 
ib. 
ib. 
263 
ib, 

264,  269 
264 
ib. 
265 
ib. 
ib. 
266 
ib. 
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PERSONAL  DILIGENCE  ACT— 

Decree  to  cootain  warrant  to  charge  and  arrest  and  poind, 
Sheriff-coart  decree,  .... 

Execution  on  writ  registered  in  Inferior  Court  competent  only 

within  jurisdiction, 
Charge  on  decree  against  a  company, 
Proper  firm. 

Not  necessary  to  cite  partners, 
Except  in  case  of  descriptive  firm,    . 
Form  of  charge, 
Duties  of  messenger. 
Debtor's  dwelling-place. 
Debtor  furth  of  Scotland, 
Special  warrant  required  for  edictal  charge  on  letters  of  horning, 
Subject-matter  of  charge,     . 
Partial  payments  to  be  specified, 
Charge  by  company. 
By  foreigner, 

InducuB,     .... 
Charge  on  bill  or  promissory-note,  etc.. 
Days  of  charge  never  less  than  six,  . 
Poinding  and  imprisonment. 
Authentication  of  extract,    . 
Execution  of  charge. 
Subscription  of  one  witness  sufficient. 
Execution  only  is  regbtered  to  accumulate  interest  with 

principal. 
Authentication  of  execution — statutory  requisites, 
Messenger  must  have  warrant  in  his  possession. 
Presumption  that  he  has,     . 
Registration  of  execution  in  Register  of  Homings, 
Equivalent  to  denunciation  as  rebel, 
Single  and  liferent  escheat,  . 

Warrant  to  imprison,  .... 

Induda  must  expire  before  caption  raised,  . 
Vitiations  in  minute,  etc,    .... 
Notice  of  partial  payments  in  minute, 
Debtor  may  be  set  free  on  consigning  amount  due  in  magis 

trate's  hands,       ..... 

Debtor  may  be  arrested  in  prison  by  other  creditors, 

Apprehension  of  debtor,       .... 

Dlness  of  debtor,     ..... 

See  Bond  of  Presentation — Sanctuary, 


PA6£ 

232,  532 


PERSONAL  OBLIGATION— 

Agreement  to  transmit  against  disponee, 

PERSONAL  RIGHT  TO  LAND, 
Conveyance  of,        . 

See  Disposition  and  Assignation 
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ib, 
ih. 
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534 
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x\ 

535 
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ib, 

ib, 

ib, 

ih. 

536 

ih, 

537 

ib. 

ik 
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ih. 


539 

538,  539 
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ib, 
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ih. 
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PERSONAL  RIGHT  TO  LAND— conemwc^/.  page 

Not  a£fected  by  terce,  .  .  853 

Title  in  favour  of  heir  to  ancestor'^s  uDconfirmed  infeftment 

on  disposition  with  a  me  holding, 
Completion  of  heir's  title  to,  when  lands  held  of  Crown, 
Of  subject- superior,  .... 

Now  vests  ipso  jure  without  service, 
Under  unfeudalised  extract  decree  of  special  service, 

PERTINENT.  See  Part  and  Pertinent. 

PIT  AND  GALLOWS, 575 

PLACE— 

Of  signing  deedfi,  ....  64 

Of  making  bill,        ......  472 

PLAN— 

Advantage  of,  in  framing  descriptions  of  lands,  594,  596,  597 

POINDING,  PERSONAL, 546 

On  decree  of  Inferior  or  Supreme  Court,  .  ih. 

Warrant  to  poind  now  contained  in  decree,  .  ik 

Can  proceed  only  on  expiry  of  inducice,  except  as  to  deceased 

Crown  debtor,      .  547 

Subjects  of  poinding,  th. 

Growing  com  may  be  poinded,         ....  tb. 

Implements  of  husbandry  may  not,  if  debtor  has  other  goods,  ih. 

Goods  sold  but  not  delivered  poindable  by  seller,  unless 

re- sale  intimated,  .... 

Ships,  ...... 

Where  debtor  is  joint  proprietor  or  liferenter, 

Effects  within  royal  residence. 

Distinctions  between  poinding  and  arrestment, 

See  Personal  Diligence  Act — Exchequer  Ctmrt  Act, 

POINDING  THE  GROUND— 

By  and  against  whom  competent,  1195 

On  decree  of  Sheriff,  .  .  1196 

Service  of  summons  puts  nexus  on  moveables,  ih. 

After  sequestration  of  debtor,  .  1108,1196 

By  heritable  creditor,  1108 

By  superior,  for  composition,  1195 

By  assignee,  ......  1185 

In  virtue  of  ground-annual  right,  1156,1158 

For  interest  on  interest  of  debt  makes  claim  to  interest  real, 

and  adjudication  may  be  led  for  it,  1192 

POLICY  OF  ASSURANCE— 

Assignation  of,         .  .  •  •  •  •  ^23 

See  Assurance  Life  Policy. 

POSSESSION— 

Of  parts  and  pertinents,       .....  604,  605 

Of  salmon  fishings,  ......  606,  607 

Prescriptive  possession,        .....  706-708 


ib. 
ib. 
ib, 
548 
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POSTHUMOUS  CHILD— 

Entitled  to  share  of  proyisions, 

POSTNUPTIAL  MAKRIAGE  SETTLEMENT— 

Legal  effect  of,        ....  . 

Provisions  not  so  onerous  as  in  antenuptial  contract^ 

Rational  provisions  will  be  sustained, 

How  far  revocation  is  competent, 

Wife's  revocation  of  deed  judicially  ratified  by  herself, 

Where  there  is  also  antenuptial  contract, 

Delivery  to  wife  unnecessary, 

Legitim  not  affected  by,       . 

Children's  provisions  may  be  made  irrevocable, 

Such  provisions  are  gratuitous. 

See  Provision. 

power- 
To  bequeath,  dbpone,  or  burden  estate, 
To  apportion  children's  provisions,   . 

PRJEGEPTIO  HJEREDITATIS, 

By  heir  of  entail  not  an  alienation,  . 

Not  an  adverse  title  on  which  to  found  prescription, 

Disentail,  when  fee  or  part  of  fee  propelled  by  heir  in  po0- 

BtSBBXUU.       ......  • 


PAGE 
903 

914 
915 

1^. 

ib. 

{K 
916 
109 
916 

ib, 
180,  917 

941 
900-903 

940 

1033 
1048 

1019 


PRECEPT  OF  SASINE— 

Now  unnecessary,    ...... 

Formerly  separate  from,  afterwards  incorporated  with,  charter. 

Objects  of,  . 

Older  and  modem  form  of ,  . 

Must  point  out  disponee  and  lands,  . 

Controlled  by  dispositive  clause, 

But,  when  not  inconsistent,  may  supplement  dispositive  clause. 

Implies  warrant  to  use  proper  symbols, 

Oranter  cannot  assign. 

To  trustees  may  be  assigned  by  them, 

Sasine  of  less  than  contained  in  precept, 

Definite  and  indefinite  precept  in  disposition, 

Not  used  in  burgage  holdings. 

Stamp-duty,  where  two  or  more  precepts  in  one  deed, 

PRECEPT  OF  CLARE  CONSTAT. 

See  Clare  Corutai — Chancery  Precept. 

PRE-EMPTION— 

Of  shares  by  joint-stock  company,    . 
Clause  of,  in  feu-charter,      .... 
Implement  of  clause,  .... 

See  Charter. 
PREFERENCE— 

To  creditors  in  sequestrations. 

Of  bonds  of  bottomry,  .... 


577,  693 

677 

646 

ib. 

ib, 

586,  647, 1078 

587 

647 

iL 

949 

668 

692 

795 

2(»3 


826,  427 

612 
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PREFERENCE— con^wwccZ. 

Of  Sasines  by  priority  of  registration, 
Of  securities  by  priority  of  registration, 
Of  arrestments,        .  .  .  . 

Among  adjndgers,   . 

PREMONITION,  .  .  .  . 

See  Heritable  Securities, 


PAGE 

664,  669,  675 
1167 

658 
822 


1162 


PRESCRIPTION— 

Of  forty  years,  introduoed  in  1617, .  .  .  . 

Positiye  prescription  shortened  by  Act  of  1874  to  twenty 

years,       ..... 


Years  of  minority  deducted, 

Prescriptive  progress  of  titles. 

Heir's  titles,  .  .  .  • 

Disponee's  title,       .... 

Burgage  lands,         .... 

Warrants  of  sasine  in  favour  of  disponee. 

Prescriptive  title  excludes  prior  titles. 

Apparent  heir  may  possess  on  ancestor's  infeftment, 

Can  disponee  ascribe  possession  to  his  author's  infeftment? 

Title  completed  after  litigiosity, 

Where  founded  on  decree  of  adjudication,     . 

Legal  term  of  reversion,       .  .  .  • 

Right  of  redemption  excluded  by  possession  on  charter  and 

sasine  for  forty  years  after  expiry  of  legal. 
Possession  alone  insufficient, 
Cases  where  sasine  unnecessary, 

Decree  of  proving  the  tenor  of  sasine  preferable  to  extract. 
Consolidation  of  property  and  superiority  by. 
Triennial  prescription  of  tradesmen's  accounts. 
Vicennial  prescription  of  services. 
Prescription  against  entail,  .  .  .  • 

Adverse  possession  necessary  to  support  plea, 
Of  arrestments. 
Of  inhibitions, 
Of  bills  and  notes,    . 
Extinction  of  debt  by, 
Prenumption  of  payment. 
Distinction  between,  and  statutory  limitation  of  cautionary 

obligations,  .  .  .  •  • 

Plea  not  elided  by  reference  to  debtor's  oath. 
Interruption  by  payments  of  interest. 
Which  can  only  be  proved  by  debtor's  writ  or  oath,  . 

See  Searches — Limitation, 

PRESENTATION,  BOND  OF,  . 

Obligation  to  present  cannot  be  proved  by  parole,     . 
Illness  or  death  of  debtor,    .  .  •  • 

Cautioner  not  liberated  through  fault  of  debtor, 


702 

ib, 

702,  706 
702,  et  seq. 

703 
ih. 
ib. 

703,  709 
704 

ib. 
705 
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ib. 
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ib. 

706 

ib. 
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354 

1114 

1047 

1073 

559 

716, 1190 

508 

337 

353 

ib. 

354 

ib. 

ib. 

542 
543 

ib. 
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PRESENTATION,  BOND  Q¥— continued.  FAGt 

Septennial  limitation  not  applicable  to  cautioner  in  ordinary 

bond  of  presentation,        .  .  .  .  27  s 

Grranter  paying  debt,  on  failure  to  present,  not  entitled  to 

relief  from  proper  cautioners,        ...  .29*2 

PRESENTER  OF  SIGNATURES,         ....  757 

Office  of,  now  abolished,  1090 

PRESERVATION,  REGISTRATION  FOR. 

See  Registration  for  Preservation. 

PRIVILEGED  WRITINGS, 78  rf ««?. 

See  Holograph — Testamentary  Writings — Re  meixatorid — 

Foreign  Deeds. 

Speoial  Cases  or  Private  Privilege,  84-86 

Statutory  solemnities  dispensed  with,             ...  84 

Adoption  of  informal  writing  as  part  of  probative  deed,  86 

Reference  in  probative  deed  to  informal  writing,  .  ib. 
Subscription  of  docquet  on  envelope  enclosing  writing  not 

sufficient,  .  •  .  .  8« 
Additional  solemnity  prescribed  by  party  in  reference  to  his 

own  will,               ......  ib. 

PROBATE— 

Confers  title  to  sue  in  Scotland,        ....  93 

Now  equivalent  to  will  for  completing  title  by  notarial  instru- 
ment,      .......  ib. 

See  Ctmfirmation  of  Executor. 

PROBATIVE - 

Register  of  Probative  Writs,  ....  227 

Deeds  containing  clause  of  registration  registered  as  probative 

writs,       .......  */>. 

Principal  deed  formerly  given  back  to  party,  .  227, 230 

Now  retained,  ......  227 

See  Registration  for  Preservation. 

PROCURATION- 

Bill  signed  by,         .....  .  464 

See  Bills  of  Exchange. 

PROCURATORY  OF  RESIGNATION. 

See  Resignation. 
PROGRESS— 

Legal  progress  of  titles,       .....  702  et  seq. 

See  Prescription — Sale — Searches, 

PROGRESS,  CHARTER  BY. 

See  Charter. 

PROHIBITION— 

In  feu-charter.     See  Conditions — Svhinfeudatifm. 
In  entail  See  Entail. 
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PROMTSSORY-NOTES, 

By  iiiBolyent  debtor,  .  .  .  .  , 

Distinotion  between,  and  bills,  as  to  1696,  cap.  5,     . 
Ad  valorem  stamp-duty,        .  .  .  .  . 

Granter  of,  as  cautioner,  not  entitled  to  benefit  of  discussion, 

See  Bills  of  Exchange, 

PROPER  INVESTITURE, 

PROPERTY— 

Separation  from  superiority  in  making  up  title, 

See  Consolidation. 

PROPRIIS  MANIBUS— 

Liferent  sasine  to  wife,         .  .  .  .  . 

Investiture  under  Act  of  1868,         .  .  .  . 

Resignation,  ...... 

PROROGATION  OF  SUBMISSION— 

Indorsed  on  submission,       .  .  .  .  . 

Rebus  ipsis  etfadis,  .  .  .  .  , 

Power  to  arbiter  implied  in  special  circumstances. 
Authentication  of,    . 
Usually  for  year  and  day,     .  .  .  .  . 

PROTEST  OF  BILL, 

Recorded  in  what  register,    .... 

See  BiUs  of  Exchange, 
Of  bank  draft,  ...... 

PROTOCOLS  OF  NOTARIES,   .... 

PROVING  THE  TENOR— 

Of  a  sasine,  preferable  to  extract, 

Tenor  of  unstamped  deed  cannot  be  proved, 

provision- 
To  wife  and  children  by  marriage-contract. 

See  Marriage-Contract, 
By  general  disposition  and  settlement, 
Under  entail, 
Bond  of,      . 

To  wife  already  provided  for. 
Whether  in  addition  to  former  provision,  or  to  legal  claims, 
To  children,  whether  or  not  additional, 
Exclusion  of  legitim  by  special  provision, 
Term  of  payment  and  vesting, 
Day  certain. 

Lapses  by  predecease  of  grantee. 
Unless  survived  by  children. 
Even  if  destined  to  heirs  and  assignees, 
Substitution  in  bonds  of,  to  children, 
Clause  of  return. 
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746  ct  seq. 


661,  668 
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782 

382 

ib, 
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495  et  seq, 
228 

521 
663 

706 
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1060-1062 
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ib, 

ib, 

ib, 

920 
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ib, 

ib. 

ib. 
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PROVISION— wm^intted 

Assignation  of  bond,  .... 

Predecease  of  institute,        .... 

Service  of  heir  of  provision, .... 

See  Service — Heir. 
PROXY— 

Cannot  be  after-stamped,      .... 

PUBLIC  COMPANIES, 

See  JoifU'Stock  Companies, 
PUBLICATION— 

Registration  for. 

See  Registration  for  Publication — Sasine, 
Clause  of  registration  for  publication  now  unnecessary, 
Of  letters  of  inhibition,        .... 

PUPIL,     •  .  ..... 

Persons  and  affairs  of,  under  charge  of  tutors, 

Distinction  between  legal  position  of  pupils  and  minors, 

Cannot  contract  or  grant  deeds, 

Completion  of  title  in  pupil's  person. 

Power  to  borrow  money  on  security  of  pupil's  estate. 

Moveables  may  be  sold  by  tutor, 

Court  vrill  authorise  sale  of  heritage  only  on  ground  of  necessity, 

See  Cognition  and  Sale. 
Judicial  proceedings  at  instance  of,  or  against, 
Appointment  of  tutor  ad  litem, 
Cannot  make  a  testament,    . 
Cannot  be  instrumentary  witness, 
May  be  confirmed  executor, 
Intimation  of  assignation  to  pupil  debtor, 

See  Ihdor, 

PUPILS  PROTECTION  ACT- 

Enlarges  Court's  authority  to  grant  special  powers  to  tutors,  eta, 

Procedure  for  obtaining  special  powers, 

Provisions  of,  as  to  guardians'  accounts,  etc., 

Does  not  reach  testamentary  tutors,  curators,  or  trustees,  or 

their  factors,         ...... 

Provision  of,  as  to  bonds  by  Guarantee  Association  for  judicial 

factors,    ....... 

Applies  to  guardians  of  insane  persons, 

PURCHASER  OF  LAND— 

Obligations  of,  in  regard  to  lands  under  lease, 
Where  lands  sold  before  tenant's  entry, 

See  Sale. 


923 

1099  et  mq. 


209 
406 


1010 
722,  1188 

114 
115 
116 

ib. 
117 
118 
119 

H. 

122 

i& 

978 

50 

1130 

314 


118 
123 
260 


414 
128,  129 

692 
ib. 


quadriennium  utile, 
qujEQUidem  clause— 

In  charter  of  resignation. 

When  charter  in  favour  of  assignee, 


123 

738 
764 
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QUIA  EMPT0BE8  TEERARUM— 

English  statute,       .... 

QUORUM— 

Of  trustees,  .... 

Majority  is  a  quorum  by  law  in  gratuitous  trusts, 

Of  factors,  ..... 

Arrestment  in  the  hands  of  quorum. 


RAILWAY— 

Railway  company  cannot  invest  funds  in  stock  of  another 

railway  company, 
Debenture,  as  an  investment  of  curatory  funds, 

RANKING  AND  SALE— 

History  of  judicial  sale  of  debtor's  lands, 

Ranking  and  sale,   .... 

Creditor  must  hold  real  security  over  lands. 

Must  be  in  possession  of  lands, 

What  constitutes  possession. 

Proof  of  bankruptcy, 

Bankrupt's  whole  lands  must  be  included. 

Witnesses  examined  on  oath, 

Action  may  proceed  without  production  of  titles, 

Memorial  and  abstract  of  proof,  prepared  by  common  agent, 

Procedure  at  sale,    . 

Where  no  sale  takes  place,  . 

Where  bankrupt  is  heir  of  entail, 

Caution  for  price,    . 

Consignation  of  price, 

Effect  of  decree  of  sale, 

Charter  of  sale  now  abolished, 

Operated  confirmation. 

Application  of  price. 

Debtor  not  simply  discharged. 

Debts  kept  up  as  collateral  security  to  purchaser,  who  cannot 

assign  them,         .... 
Purchaser  has  no  better  title  than  bankrupt  had, 
Creditors  preferred  by  priority  of  infeftment. 
Duties  of  common  agent,     . 
He  cannot  purchase. 
Surplus  price,  .... 

RATIFICATION,  JUDICIAL— 

Of  deeds  granted  by  married  women. 

May  be  made  notarially, 

Usually  before  a  magistrate. 

Wife's  conveyance  of  her  own  estate  with  husband's  consent 

valid  without  ratification. 
What  if  wife  compelled  to  grant  ratification  ? 
Does  not  infer  delivery, 
Revocation  of  postnuptial  settlement  previously  ratified  by  wife, 
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RE  MERCATOBIA— 

Writings  «n,  .....  . 

Privileged  as  regards  aatheutication, 

Award  in  re  mercatoriA^        ..... 

REAL  BURDENS.     See  BunJen^CofuHtwns—HvrUMc  Securities. 

receipt- 
To  tenant  for  rent,  privileged  writing, 
Stamp-duty  on,        .....  . 

After-stamping,       ...... 

General  receipt  indorsed  on  a  bill,    .... 

RECOGNITION,  CASUALTY  OF— 

Abolished  in  1747,  ...... 

Origin  of  singular  successor's  composition,    . 

RECORDS.  See  RegiHtors-^Registration. 

REDDENDO,  CLAUSE  OF— 

In  original  charter, ...... 

Specifies  payments,  etc.,  due  by  vassal, 
Personal  services  abolished,  and  money  compensation  substi- 
tuted,     ...... 

What  kind  of  prestations  still  lawful. 

Reference  to,  in  charters  by  progress. 

In  writ  of  confirmation,        .... 

In  writ  of  resignation,  .... 

See  Feu-duty, 

REDEMPTION— 

See  Adjudication — Ccuualtiea — Heritable  Securities — Prescription, 


PAGE 
96 

ih, 

388 


97 
205 
208 
4*7 

566 

ih. 


6:J2 

iL 

633 

ik 
74s 
7411 

75(» 


BM^JiCilO^  EX  CAPITE  LECTI, 

See  Deathbed, 

REDUCTION-IMPROBATION— 

By  superior,  when  conditions  of  feu  contravened, 

REFERENCE— 

Description  of  lands  by,       . 

Destination  in  entail  by,       . 

To  conditions  of  feu  in  building-charters. 

To  conditions  of  entail  in  subsequent  titles, . 

To  conditions  of  entail,  and  destination,  in  special  service, 

To  tenendas  and  reddendo  in  charter  by  progress, 

Real  burden  cannot  be  constituted  by, 

REGALIA— 

Do  not  pass  as  part  and  pertinent,    . 

Afajora  and  minora^  .... 

REGALITY,  LORDS  OF,  .... 

REGISTERS— 

Provision  as  to  custody  of  Registers, 
Records  now  available  in  Scotland,  . 

See  Extract — Registratiofi, 


974,  975 


618 

589  et  &v. 
1019 

631 
1046 
1103 

748 
1153 

601,  606 
606 

574 

227,  228 

228 
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BE0ISTEB8— con^tntMd. 

To  be  searohed  for  inoumbrances  affecting  lands, 
Saaine — adjudication — inhibition  regbtera,  . 
Where  regbter  books  kept, . 
Any  one  may  search, 
Search  in  Register  of  Entails, 

See  Entail — Search. 


FAOl 

714  d  seq. 
714 
ib. 
716 
716 


REGISTRATION  FOR  PRESERVATION  AND  EXECUTION— 


Clause  of  registration,  .... 

Distinct  from  registration  for  publication, 

Consent  to  registration  for  execution, 

Appointment  of  procurators, 

Interposition  of  Court's  decree. 

Extract  decree  contains  copy  of  its  warrant, 

Extract  equally  probative  with  principal. 

Except  in  cases  of  improbation. 

Institution  of  Commissary  Courts,    . 

Power  of  registration  given  to  Commissaries, 

Reference  in  Act  of  1584  to  registration,    . 

Old  form  of  extract,  .... 

Procuratory  for  registration  alone  does  not  authorise  diligence 

Registration  for  preservation. 

Consent  of  procurators, 

Registration  after  death  of  grantor  and  grantee  made  lawful, 

Modem  form  of  extract,       .... 

Contains  certificate  as  to  stamp-duty  on  principal  deed, 

Privileges  of  summary  diligence  extended  to  bills  and  notes. 

Register  of  probative  writs, .... 

Where  no  clause  of  registration,  registration  is  for  preserva- 
tion only,  ..... 

Deeds  containing  clause  of  registration  may  be  registered  as 
probative  writs,    ..... 

Act  49  Geo.  IIL,  prohibiting  registration  in  Commissary 
Courts,  Burgh  Courts,  etc.. 

Exceptions  from  the  Act,    .... 

Provision  as  to  custody  of  registers, . 

Records  now  available  in  Scotland,  . 

Execution  on  writs  registered  in  Inferior  Court,  competent 
only  within  Court's  jurisdiction,    • 

Authentication  of  extracts  of  deeds, 

Principal  deeds  recorded  as  probative  writs  were  formerly 
given  back,  ..... 

But  are  not  now  given  back. 

Court's  authority  required  to  get  up  deeds  from  record, 

Authority  not  granted  where  extract  will  suffice, 

Deed  recorded  in  two  registers. 

Warrant  for  execution  against  person  and  estate. 

Separate  letters  of  diligence  necessary  as  to  real  estate, 

Appointment  of  procurators  dispensed  with,  . 
VOL.  n.  2  K 


220  et  seq. 
220 
ib. 
221 
222 
ib. 
^. 
ib. 
ib. 
223 
ib. 
ib. 
224 
ib. 
225 
226 
ib. 
ib. 
227 
227,  228 

229 

ib. 

228 
ib. 
227,  228 
228 

229 
ib. 

280 

227 

231,  282 

282 

ib. 

ib. 
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REGISTRATION  FOR  PRESERVATION,  etc.— con&nticd. 

Short  olaose  infarodnoed  by  Conveyancing  Acts, 

'  And  for  more  security  /       .... 

Clanse  of  registration  in  charter, 

Charter  by  subject  superior  can  be  recorded  only  in  Books  of 

Session,  .....< 
Clause  in  disposition,  ... 

In  personal  bond,     .... 
Unnecessary  in  Exchequer  bonds,     . 
Deeds  must  be  properly  stamped  before  registration. 
Registrars  liable  in  penalty, . 
Registration    for    preservation    not  per    se   equivalent    to 

delivery,  ..... 
Alterations  on  testing  clause  after  registration, 
Regbtration  for  preservation  and  publication, 

REGISTRATION  FOR  PUBLICATION— 
History  of,   . 


PAGB 

233 

ih. 

645 

227,  645 
692 
260 
544 
207 

1L2 

230,  236 

665 


662e<»eg. 

1617,  cap.  16,  ordained  sasines,  etc.,  to  be  registered  within 

sixty  days  of  date,            .....  663 

Entire  days — ^not  de  mamento  in  momentum^  669 

Establishment  of  general  and  particular  registers,  663 

Particular  Registers  of  Sasines  discontinued  in  1868,  665 

Land  Registers  Act  1868,  changes  introduced  by,     .  «%. 

Transmission  of  writs  to  renter  by  post,      ...  ih. 

Two  or  more  writs  received  at  same  time,  669 

Registration  for  preservation  and  publication,  665 

Minute-book,           ......  664 

Preference   of   sasines   according  to  priority  of   registra- 
tion,       ......        664,  669,  675 


Of  bonds  and  dispositions  in  security, 
Requirements  of  system  now  in  force, 
Certificate  by  keeper,  .... 

Error  in  certificate. 

Registration  may  now  be  at  any  time  during  life  of  party  inf eft, 

Error  in  recording — vitiations  in  register,     . 

Correction  of  errors  in  registration  or  warrant. 

By  expeding  new  sasine  on  original  warrant, 

By  registration  of  conveyance  under  Titles  Acts, 

Objects  and  effects  of  registration  under  Titles  Acts, 

Warrant  of  registration,       .... 

Registration  of  portions  of  a  deed  by  means  of  notarial  instru 
ment,       ...... 

Or  in  terms  of  clause  of  direction,    . 
Registration  of  conditions  in  feu-charter. 
Of  instrument  of  resignation  ad  remanerUiam, 
Registration  of  sasine  equivalent  to  delivery  of  conveyance. 
Is  registration  for  publication  in  all  cases  equivalent  to  delivery  ? 
Now  implies  entry  with  superior,      .... 


1167 
668 
t^. 
670 
669 
ih. 
670,  675 
671 
ih. 
672  rf  »eq. 
674 


676 
677 
616 
783 
112 
ib. 
694 
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REGISTRATION  OF  JOINT-STOCK  COMPANIES,  . 
REGISTRY  OF  SHIPS, 

Certificate  of  registry,  .... 

Of  mortgages  over  ships,      .... 

REI  INTEBVENTUS— 

Improbative  deeds  followed  by,  held  binding, 
Contract  to  feu  lands, 

Leases,        ..... 
Verbal  promises,      .... 
Verbal  agreement  for  lease,  sale,  or  feu, 
Submission,  .... 

Contract  of  copartnery, 

RELATIONSHIP— 

Not  a  good  objection  to  an  instrumentary  witness, 

Nor  to  notary  protesting  bill,  .... 

Or  giving  sasine,      ...... 

RELIEF— 

Competent  to  heir  or  executor  liable  svhaidiarie  for  ancestor's 
debts,       ....... 

Discharge  of  subsidiary  liability  and  assignation  by  creditor. 

Cautioner  bound  as  principal  should  on  paying  take  assigna- 
tion to  a  third  party,  ... 

Obligants  severally  bound  are  severally  liable  to  cautioner,    . 

Joint-obligants'  relief  inter  se^  . 

Effect  of  joint^bligant's  insolvency, .... 

Assignation  by  creditor  not  necessary, 

Cautioner's  relief  against  principal  and  co-cautioners, 

Bond  of  relief,         ...... 

Clause  of  relief  in  bond  of  caution,  .... 

Intimation  to  creditor,  ..... 

Cautioner  in  cash-credit  bond  may  sue  principal  for  total 
relief  without  payment,    ..... 

Cautioner  making  premature  payment  has  no  immediate  re- 
oourBCi     •,■•■>• 

Cautioner  for  fidelity  of  agent  may  withdraw. 

When  debt  past  due,  cautioner's  relief  on  paying  is  immediate. 

Abatement  obtained  by  one  cautioner  must  be  communicated 
to  the  others,       ...... 

Also  security  given  by  principal,      .... 

But  not  when  given  by  third  parties, 

Probative  declaration  of  trust  to  be  executed  by  assignee,    . 

Trustee  entitled  to  relief  firom  expenses. 

Additional  cautioner's  relief,  .... 

Provision  of  Mercantile  Law  Amendment  Act, 

Cautioner  not  entitled  to  relief  firom  damages  arising  by  his 
own  fault,  ...... 

May  lose  recourse  against  his  co-cautioners. 
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440 
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195  et  seq, 
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ib. 
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497 
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290,  359 
263 
ib. 
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RELIEF,  CASUALTY  OF—  pack 

On  heir's  suocession  to  feu  or  blench  holdings,  623 

Abolished  in  1874,  as  regards  new  feus,  624 

Not  exigible  in  burgage  holdings,     ....  1119 

Tailzied  investiture  recognised  by  superior, .  WAai 

See  Composition, 

RELIEF,  OBLIGATION  OF— 

From  augmentations  of  stipend,  in  feu-charter,  629 

Obligation  ought  to  be  specially  assigned  in  conveying  feu,  .    637,  690 

Assignation  of,         .....  .    638, 691 

From  feu-duties,  public  burdens,  etc.,  in  feu-charter,  641 

In  disposition,         ......  690 

Omission  to  repeat,  in  charter  by  progress,   .  739 

RELINQUISHMENT— 

Of  superiority,         ......  790 

Acceptance  of,        ......  791 

RELOCATION,  TACIT, 1204 

See  Lea9e. 

REMOVAL— 

Of  tenant  by  landlord,  .  .  1203 

Tenant's  consent  to  remove  without  warning  not  liable  in 
stamp-duty,  ......  204 

Of  proprietor  by  heritable  creditor,  ....  1170 

rental- 
How  estimated  for  Aberdeen  Act  Annuity,  ...  864 
For  provisions  to  children,  .....  891 
Fixed  as  at  time  of  granter's  death, ....  867,  891 
For  locality  provision,  as  at  date  of  granting  provision,          •  867 

RENT  CHARGE.  See  GroundrAnnwd. 

RENT&- 

Airestment  of,         .....  .  564 

Assignation  to,        .....  .  638  d  seq. 

See  Assignation  to  Rents. 

RENUNCIATION— 

Of  lease,      .......  1210 

Of  casualties  of  superiority,  ....  627 

REQUISITION— 

For  payment  of  personal  bond,  ought  to  be  given  three 

months  before  a  term,       .....  256 

For  payment  of  heritable  bond,        ....  1164 

RESERVED  BURDEN.     See  Heritable  Securities. 

RESIGNATION— 

Power  of,  to  trustees,  .....    956»  980 

Resignation    by    trustees    implies    their    resignation    aa 

executors,  ......  980 
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RESIGNATION,  ENTRY  BY— 

Contrasted  with  entry  by  confirmation, 

Procuratory  of  resignation  in  disposition, 

Does  not  fall  by  death  of  granter  or  grantee, 

Entry  now  incompetent,       .  .  .  .  . 

Chabtbb  07  Rbsignation — 

Clauses  of  charter,  ...... 

Fraudulent  practice  of   obtaining    charters  with  enlarged 

boundaries,  .... 

Objects  of  quoRquidem  clause, 
Deduction  of  titles  necessary, 
Clause  of  riovodamusy 

Provisions  of  original  charter  held  as  repeated, 
Charter  contains  no  warrandice, 
Reservation  of  bygone  and  current  feu-duties. 
Delivery  of  charter  without  reservation  implies  discharge, 
Granting  of  charter  not  to  prejudice  superior's  right  to  pro 

perty  fee,  ..... 

Charter  operates  confirmation  of  necessary  writs, 
Resigner  not  divested  till  infeftment  taken  on  charter. 
Effect  of  second  disposition  by  last  vassal  first  followed  by 

infeftment,  ..... 

Before  infeftment  on  charter,  precept  in  last  vassal's  disposi 

tion  may  be  executed,      .... 
Penalty  on  superior  receiving  successive   resignations    in 

favour  of  different  parties, 
Infeftment  on  charter,  .... 

Superior  entitled  to  require  infeftment  of  grantee, 
Superior's  title  to  superiority. 

Distinctive  peculiarities  of  resignation  and  confirmation, 
Error  in  entering  by  resignation  in  place  of  confirmation 

how  rectified,        .... 
Vassal  may  now  insist  on  reference  to  tenendas  and  reddendo 
Entry  of  assignee,   .... 

InSTRUMINT  07  RlSIGNATION — 


PAOB 

742 

688 
689,  785 
694,  762 


787 

788 

ih. 

689 

738 

789 

ih. 

ib. 

740 


746 


764 


ih. 
ih. 

ih. 

741 

ih. 
ih. 
ih. 
ih. 

742 

et  8eq. 

749 

et  seq. 


689 


Must  deduce  titles  after  death  of  either  party, 
Resignation  in  favorem  distinguished  from  resignation  ad 
remanentiamy       .....         689,  764,  765 


Instrument  in  favorem  abolished  in  1845, 
Clause  of  resignation  in  favorem  understood, 

as  ad  remanentiam, 
Resignation  ad  remanentiam^ 
Still  competent. 

Instrument  of  resignation  ad  remanefotiam^ 
Now  unnecessary,    . 
Erasures  in  instrument. 
Instrument  of  resignation  propriis  manihtiSj 


unless  expressed 


689,  766 

778 
774  et  seq. 
787 
781 
782 
lb. 
ib. 
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RESIGNATION  ENTRY,  BY—corUtnuedL 

Registration  of  iiiBtrament  of  resignation  ad  remanentinm^     . 
May  now  take  place  at  any  time  during  grantee's  life, 

Titles  of  superior  and  vassal  must  be  completed  during  their 
lifetimes,  ...... 

Superiority  held  by  liferenter,  .... 

Effect  of  resignation  ad  remanentiam^    .       . 
Competent  only  in  hands  of  immediate  superior, 

Writ  of  Risionation— 
By  Crown,   ..... 
By  subject  superior, 
Effect  of  recording  writ, 
Error  in  Titles  Act  of  1858  corrected  in  1860, 

Charter  of  writ  of  resignation  assignable, 
Charter  of  resignation  and  confirmation, 
Clauses  of  combined  charter, 
Unnecessary  after  1860, 

RESIGNATION  AND  SASINB— 
In  burgage  holdings, 
Instrument  of,         ...  . 

RESOLUTIVE  CLAUSE— 

Unnecessary  in  feu-charter, 
In  entail,    ..... 

See  Entail 

RESPONDENTIA,  BOND  OF— 
By  whom  granted,   . 
Doubtful  whether  security  only  personal, 

RESTRICTION  OF  SECURITIES, 
RETOUR  DUTY, 
RETOUR  OF  SERVICE, 

RETROCESSION— 

Old  and  new  forms  of, 

Intimation  necessary, 

Not  necessary  in  transference  of  heritable  securities, 

RETURN,  CLAUSE  OF— 
In  bond  of  provision, 

REVERSIONARY  INTERESTS— 

Conveyance  of,        . 

Beneficiary's  right  to  reversion  of  trust  estate, 

Adjudgeable  when  radical  right  remains  in  himself, 

Assignable  when  he  has  merely  jtu  credtti,  . 

See  Legacies, 
REVOCATION— 

Of  postnuptial  settlements,   . 

Of  prior  deeds  by  mortis  causd  deed, 
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ib. 
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784 
786 

758 

760 

750,  751 

751 

1143 

743 

745 

740,  75-2 

793  el  «9. 
796 

614 
1036  et  9Bq. 
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ib. 

1186 

623 

1086 

335 
iL 
1186 

923 

.  326  et  seq. 

.  328,999 
328 
329 


915 
.  970  ei  9eq. 
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REVOCATION— €on<tnucrf. 

Right  to  revoke  testament  cannot  be  given  np, 

Rules  as  to  mutual  deeds,    . 

By  foreign  deed  would  now  be  effeotual, 

Express  or  implied, 

By  destroying  or  cancelling  deed, 

Effect  of  revoking  revocation, 

Bankruptcy  operates  revocation  of  mortis  cauad  deed 

Deathbed  revocation, 

Qualified  revocation. 

Revocation  of  legacy. 

Donatio  inter  virum  ei  tuDorem, 

RIGHT  OF  ADMINISTRATION, 
Excluded  or  renounced, 
Does  not  affect  rents  of  heritage  of  wife  married  after  I8th  July 

lool,         ....... 

See  Marriage — Married  Women. 
RIGHT,  TITLE,  AND  INTEREST— 

Clause  of^  in  disposition,       ..... 
In  bond  and  disposition  in  security, 

ROUP.  See  Articles  of  Boup. 

ROTAL  BUBGH.  See  Burgh. 


SALE— 

Seller  of  lands  bound  to  enter  with  superior, 

Arrangement  that  purchaser  shall  enter. 

Division  of  burdens  between  seller  and  purchaser, 

Where  sale  takes  place  before  tenant's  entry. 

Arrestment  of  unpaid  price  in  hands  of  purchaser, 

Of  trust-estate,        .... 

Verbal  agreement  for,  validated  by  ret  interventus. 

Agent  cannot  purchase  constituent's  estate,  . 

Purchase  of  subjects  over  which  client  had  security,  held  to 

have  been  for  client, 
Under  powers  in  bond  and  disposition  in  security, 
Creditor's  remedy  where  no  power  of  sale,    . 

SALE,  MISSIVES  OF, 695 

Must  bind  both  parties, 

Must  specify  the  lands  and  price, 

Form  of  missives,     . 

Must  be  probative,  . 

Offer  binding  until  withdrawn. 

Caution  necessary  in  treating  with  offerers  for  private  sale, 

SALE,  MINUTE  OR  CONTRACT  OF— 

Its  uses,      ....•• 

(1.)  Oblioations  ot  Sellxb,   .... 
To  grant  valid  disposition  to  purchaser  on  payment  of  price, 
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ib. 
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ib. 

%b. 
973 

%b. 
974 
975 
986 
915 

131 
13? 

138 


608 
1160 


691 
723 
691 
692 
555 
957 
198 
159 

160 
1164 
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SALE,  MINUTE  OR  CONTRACT  OV—continwd. 

Adjadioation  in  implement  when  seller  refiises  to  grant  dis- 
position, ....... 

Optional  irritancy  in  case  of  non-payment  of  priee  by  a  day 
certain,    ...... 

Undue  delay  will  render  sale  void,   . 

Risk  involyed  under  Titles  Acts  by  using  dispositive  words, 

Question  whether  seller  may  thus  be  divested, 

Substantial  error  as  to  subjects  will  annul  sale, 

Is  seller  bound  to  grant  disposition  to  a  third  party,  or  to 

purchaser's  assignee  ?       . 
Is  seller  bound  to  grant  alternative  holding  ? 
Obligation  to  deliver  title-deeds, 
Reference  as  to  sufficiency  of  titles, . 
Valid  legal  progress,  .... 

See  Prescription, 
Seller  must  give  unobjectionable  title, 
Delay  in  giving  title,  .... 

Where  seller's  title  is  only  defective. 
Purchaser  entitled  to  expense  of  removing  doubts,    . 
Import  of  stipulation  that  title  be  accepted  as  it  stands, 
Marketable  title,      ..... 

Purchaser's  risks,     ..... 

Alleged  former  sale,  .... 

Stipulation  as  to  incumbrances.     See  Search  for  Incumbrances, 
Purchaser  not  bound  to  accept  unofficial  search. 
Stipulation  that  seller  shall  not  exhibit  search, 
Seller  not  bound  to  clear  lands  of  feu-duty,   . 
Purchaser's  private  knowledge  of  burdens,  etc.. 
Is  seller  bound  to  discharge  real  warrandice? 
Arrangements  when  debts  are  not  discharged,  or  when  debts 

remain  burdens  on  lands  sold, 
Discharge  of  seller  and  bond  of  corroboration  by  purchaser. 
Creditor  ought  to  have  purchaser's  personal  obligation, 
Purchaser  should  see  that  leases  are  duly  stamped,   . 
State  of  teinds,        ..... 

Obligation  to  free  lands  of  feu-duties,   casualties,   public 

burdens,  etc.,       .  •  .  .  . 

Arrangement  when  lands  in  non-entry. 
Where  seller's  title  is  to  be  under  judicial  discussion, 

(2.)  Obligation  ov  Ptjbohasbb — 

To  pay  price,  ...... 

Penalty  and  interest,  ..... 

Delay  in  payment,   ...... 

Purchaser  diould  consign  when  seller  not  ready  to  give  good 
uvie,        ■  •  .  .  .  .  • 

Expense  of  disposition  paid  equally  by  seller  and  purchaser. 
Submission  of  disputes  to  arbiter  named. 
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SALE,  JUDICIAL.  See  Ranking  and  Sale, 

SALE,  CHAKTER  OP— 

Operates  confirmation  of  necessary  writs, 

SALMON-FISHINGS  - 
Inter  regalia^ 
Extent  of  Crown's  right. 
Title  to  lands  cum  piscartia  or  cum  piaccUionibua  followed  by 

possession  equivalent  to  a  grant  of, 
What  sort  of  possession  necessary,   . 
Accessories  of,         . 
Symbols  of  infeftment  in, 
Separate  act  of  infeftment  necessary, 
Value  of,  taken  into  account  in  fixing  amount  of  Aberdeen 
Act  Annuity, 

SANCTUARY,      .... 
Debts  contracted  within, 

SABINE,  INSTRUMENT  OF— 

Hbtory  of,  .  .  .  .  649 

Ceremony  of  giving  sasine,  . 

Clauses  of,  .  .  .  651 

Invocation,  . 

Date,  .... 

Whether  year  of  God  and  of  King's  reign  are  necessary, 

Sasine  given  on  the  lands,    . 

Who  may  act  as  notary? 

Who  may  act  as  attorney  and  bailie, 

Narration  of  charter  and  precept^ 

Precept  and  testing  clause  inserted  verbatim 

Identification  of  warrant, 

Sasine  on  disposition  with  general  description, 

On  precept  in  favour  of  heirs  not  named. 

Where  lands  not  described, 

See  Precept  ofSaeine. 
Clause  of  delivery  of  sasine. 
Symbols  of  delivery. 
Hour  when  sasine  given. 
Witnesses  '  specially  called  and  required,' 
Contents  of  docquet — authentication  of  instrument, 
Subscription  of  one  notary  sufficient, 
Sasine  originally  written  on  face  of  a  sheet,  afterwards  bookwise. 
Number  of  pages  must  be  specified  in  docquet. 
Except  when  instrument  written  on  one  sheet, 
Notary  ought  to  subscribe  each  page. 
Witnesses  formerly  had  to  sign  each  page, 
Marking  of  pages  unnecessary, 
Writer  of  instrument, 
Essentials  of  docquet, 
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SASINE,  INSTRUMENT  OP— «m<inii«i. 

Where  separate  ceremonies  necessary, 

*  Respectively  and  saccessively/ 

Erection  of  barony  and  clause  of  onion, 

Sasine  in  favour  of  assignee, 

Deduction  of  title,   . 

Registration  of  sasine, 

See  Registration  for  PuUicatum. 

Efficiency  of  system  of  registration  led  to  Sasines  Act  1845, 

Registration  equivalent  to  delivery  of  conveyance. 

Modem  form  of ,  '    . 

Date  of  registration  is  now  date  of  sasine, 

Sasine  on  Chancery  precept, 

Erasures,     .... 

Unrecorded  sasine  of  no  value. 

In  burgage  subjects. 

See  Resignation  and  Sasine — Cognition  and  Sasine — 

Propriis  Manibus. 
SEA— 

Sea-shore,  sea-flood,  etc.,  as  boundary  of  lands, 

See  Description. 

Fluctuating  boundary,  .... 

Rights  in  sea-shore,  .... 

Sea-ware  as  part  and  pertinent  of  lands, 

SEALING— 

Ancient  use  of  seals  in  authentication  of  deeds. 
Objection  to  reliance  thereon,  in  case  of  private  deed, 
Formerly  a  statutory  solemnity, 
Dispensed  with  in  1584  as  to  deeds  subscribed  and  agreed  to 

be  registered, 
Now  unnecessary,    . 
Where  prescribed  by  grantor  himself  as  a  solemnity  in  authen 

tication  of  deed,  . 
Effect  of  personal  obligation  by  Englishmen  under  seal  as 

compared  with  one  not  under  seal, 
Contracts  made  under  company  seal, 

SEARCH  OF  INCUMBRANCES— 

Obligation  as  to,  in  minute  of  sale,  . 

What  burdens  are  disclosed  by  search. 

Seller  generally  bound  to  give  forty  years'  search, 

Registers  to  be  searched, 

Where  books  kept,  .... 

Any  one  may  search, 

Purchaser  not  bound  to  accept  unofficial  search, 

Search  beyond  forty  years  unusual,  . 

Stipulation  that  seller  shall  not  exhibit  search, 

Terce  and  courtesy, 

Servitudes, ..... 

Succession-duty,      .... 
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SEARCH  OF  INCUMBRANCES— conh'niie(2. 

Jedge  warrants,       ..... 

Annuities,  ...... 

Burdens  in  fayonr  of  tenants  by  local  onstom  or  in  leases, 
Teinds,       ...... 

Burdens  not  disclosed  by  search, 

See  Litigioaity. 
Liability  of  agent  omitting  to  search  records, 

SEDERUNT,  ACTS  OF.     See  Index  of  Acts  o»  Sederunt. 

SEIiliER — 

Questions  between,  and  purchaser.     See  Sale. 

SEPTENNIAL  LIMITATION.     See  Limitation^Cautumer. 

SEQUESTRATION— 

Under  Bankruptcy  (Scotland)  Act  1856, 

May  be  recalled  by  Court,  .... 

Petition  for,  •    . 

E£fect  of,  on  property  of  bankrupt,  . 

Abbreviate  must  be  recorded. 

Election  of  trustee  and  commissioners, 

Act  and  warrant  in  favour  of  trustee, 

Prior  inhibition  not  to  affect  rights  of  trustee, 

Superior's  rights  reserved,   .... 

Creditors'  heirs,       .  .  •  •  • 

Creditors  of  bankrupt's  ancestors  not  prejudiced, 

Includes  estate  falling  to  bankrupt  after  its  date. 

Completion  of  trustee's  title, 

Trustee  may  convey  lands  without  completing  title. 

State  of  bankrupt's  title. 

Imperfect  securities. 

Trustee's  power  of  sale, 

Who  may  or  may  not  purchase. 

Discharge  of  bankrupt, 

Exemption  of  conveyances  from  stamp-duty, 

Sequestration  is  proof  of  notour  bankruptcy. 

Subscription  of  affidavit  and  claim,  and  mandate  to  vote, 

party  who  cannot  write,    .... 
Attempted  preferences,       .... 

See  Bankruptcy. 

SERVICE— 

Where  unnecessary,  .... 

Special  mandate  required  to  authorise  agent  to  ezpede, 

Object  of,  to  transmit  from  dead  to  living, 

To  bond  secluding  executors, 

To  real  burden, 

To  ground-annual,  . 

Necessary  to  discover  last  fiar, 

Destination  to  parent  in  liferent  and  children  in  fee, 

Service  to  liferenter  transmits  nothing, 
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848 
1106 
1108 
1109 
1110 
1114 
1115 


1084 

1086 
1086 


SERVICB—coniwtted. 

Necessity  for,  distinguishes  institute  from  substitute, 

Where  iustitute  predeceases  testator, 

Declarator  unnecessary, 

Where  testator  is  institute,  . 

Heir  of  provision  in  trust-substitutions, 

Vicennial  prescription, 

Specification  of  connecting  links, 

Spsoial  Serviob — 

Old  form  of,  .....  . 

Brieve  of  inquest, 

Heads  of  inquiry  and  procedure  before  jury,  1085, 

Verdict  of  jury  retoured  to  Chancery, 

Extract  retour  given  out  to  heir,       .  .  .  .  i&. 

See  Chancery  Precept. 

Service  of  Heirs  Act,           .....  1088 
Special  service  not  now  employed  where  ancestor  was  Crown 

vassal — ^general  service  sufficient,             .            .            .  t&. 

Petition  for  special  service, .....  1093 

Warrant  to  infeft  contained  in  decree,  1094 

Formerly  not  transmissible  by  heir,              .             .             .  i& 

Recorded  and  extracted  decree  now  equivalent  to  disposition,  Qk 

Separate  extracts  applicable  to  separate  lands,  tb. 

Unfeudalised  extract  now  transmits  personal  right,   .  ih. 

Registration  of  decree  in  Register  of  Sasines,                        .  1095 

Special  service  does  not  now  lapse,  .            .  1112 

Special  service  in  burgage  lands,                                            •  1117 

In  lands  acquired  by  excambion  under  Montgomery  Act,  1103 

Implied  general  service,  1113 

Obnbral  Sbbvios. 

Necessary  when  ancestor  had  personal  right,  1095 

Old  form  of  procedure,         .....  1088 

Where  ancestor  infeft  as  Crown  vassal,         .            .            .  i6. 
Petition  for,  may  be  to  Sheriff  of  deceased's  domicile  or  of  Chancery,      %b. 

Inducice — proof,       ......  1089 

Evidence  led  before  provost  or  bailies  of  royal  burgh,  justice 
of  peace,  or  notary-public,  ....«&. 

Advocation,  if  Sheriff  refuses  to  serve,  »&. 

Recording  and  extract  of  decree,                                           .  i^. 

Effect  of  decree,      ......  1090 

Implied  general  service,       .....  1113 

See  Chancery  Preoe^ 

Sbbvicb  as  Hbib  Of  Pbovision,  ....  1099 

Heir  must  connect  himself  with  particular  deed,       .  .  $&. 

Proper  character  of  heir  to  be  set  forth,       ...»&. 
Not  necessary  in  precepts  or  writs  of  dare  constat^    .  .  1101 

Provision  of  Act  of  1874  as  to  this,  .  .  ,  ib. 

Deed  of  provision  to  be  specified,     .  .  .  .  t6. 
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SERVICE —continuee^.  pagb 

Skrvicb  under  Entail,  .....  1102 

Reference  to  condiiioDs  and  destination,  when  entail  recorded 

in  Register  of  Entails  or  feudalised,  •    1102, 1103 

Where  entail  not  recorded  or  feudalised, 
New  entails,  .... 

Birth  of  nearer  heir  of  tailzie  after  service,  . 
Remoter  heir  must  denude, . 
Bond  fide  contractions  with  remoter  heir  stand  good. 
Right  of  nearest  heir  for  the  time  indefeasible,  if  served  in 

virtue  of  destination  of  law, 
Competing  services, 

LlABILITT  INOUltRED  BT  SeRVIOB, 

Service  ewm  beneficio  inventonV, 

General  service  with  specification  annexed,  . 


1103 

ib, 

1111 

ih, 
ih, 

1112 
1113 

1100,  1114 
ih. 


SERVICES,  PERSONAL— 

Abolished,  ...... 

Money  compensation  substituted  therefor,     . 

servitudes- 
How  far  clause  of  absolute  warrandice  extends  to. 
Acquisition  of,  by  possession, 

SETTLEMENT— 

Meaning  of,  in  Stamp  Acts, 

Settlement  duty,      ..... 

SEXENNIAL  PRESCRIPTION— 

Of  bills  of  exchange,  .... 

SHAREHOLDER— 

Liability  of,  for  debts  of  jointrstock  company, 

Right  of  substituting  new  members  by  sale  of  shares,  etc., 

May  object  to  misapplication  of  funds. 

Deceased  shareholder,  .... 

See  Calls — Joint-slock  Companies — Transfer. 

SHARE  WARRANT,      ..... 

SHERIFF  OF  CHANCERY,      .... 

SHIP— 

Property  in,  divided  into  sixty-four  shares,  . 

Registration  of  owners,        .... 

No  trusts  noticed  in  register, 

Certificate  of  registry,  .... 

Transfer  or  bill  of  sale,        .... 

Authentication  of  bill  of  sale  and  mortgage  over  ship. 

Exemptions  from  stamp-duty. 

Ship  sold  when  at  sea,         .... 

Transfer  on  owner's  marriage,  bankruptcy,  or  death, 

Certificate  of  sale,    .  .  •  •  • 
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S  HIP — continued. 

Cancellation  of  certificate,    . 
In  what  oases  poindable, 
Usually  attached  by  arrestment, 
Arrestment  of  ships  or  shares  in  ships, 
Mode  of  executing  arrestments, 

May  be  arrested  for  debt  by  one  who  is  only  part-owner, 

See  Mofigage-^Maritime  Writs, 

SHOOTINGS— 

Rent  0^  let  or  unlet,  taken  into  account  in  fixing  amount  of 

Aberdeen  Act  Annuity,   .  .  . 

Lease  of,  not  good  against  singular  successor, 

SIGNATURES  IN  EXCHEQUER— 

Presenter  of,  .....  . 

Office  now  abolished,  ..... 

SIGNING.  See  SuJlmcnptum. 

SILVER— 

Silver  and  gold  mines  inter  regalia^ 

SIMONY— 

Simoniacal  contracts  void,    .... 

Obligations  connected  with  presentations  to  churches, 

In  reference  to  augmentations, 

As  to  office  of  parish  schoohnaster,  . 

As  to  presentation  to  bursary, 

SINE  QUO  NON— 

Trustee,      ...... 

Married  woman  may  be  trustee  sint  quA  non^ 
Executor,   ...... 

Factor,        ...... 

SINGLE  AVAIL— 

Of  marriage,  ..... 

SINGLE  ESCHEAT, 
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153 
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154 


946 
134 
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448 


565 
539 


SINGULAR  SUCCESSOR— 

Enforcement  of  conditions  of  feu  against. 

See  Conditions. 
Composition  payable  by. 
In  superiority, 
Taxed  entry, 
Blench  holdings, 
Assignees  before  infeftment. 
Trustee  for  heir  must  pay  composition. 

See  Composition. 

SKELETON  BILL, 


.  6l2ei9eq. 

624,  1147-1150 

628,  708,  739 

635 

636 

1149 

1144 
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SMUGGLING— 

Contracts  relative  to,  unlawful, 

Foreigner  accessory  to  smuggling,    . 

Assignee  to  debt  incurred  to  foreigner, 

Contracts  made  abroad  for  sale  of  smuggled  goods. 

Distinction  between  prohibited  goods  and  goods  not  prohibited 

Bill  for  price  of  contraband  goods,    . 

SOCCAGE,  TENURE  OF,  ...  . 

SOLEMNITIES  OF  EXECUTION  OF  DEEDS— 
Objects  and  necessity  of,      . 
Ancient  modes  of  authentication. 
Among  Jews,  Romans,  Saxons,  Normans,  and  English, 
Ancient  Scottish  forms  of  authenticating  Crown  charters, 
Private  deeds. 

Sealing,       .... 
Commencement  of  system  now  in  use, 
Provifiions  of  Act  of  1540  as  to  subscription 
Subscription  of  witnesses,    . 
Provisions  of  Act  of  1579,  . 
Sealing  dispensed  with  as  solemnity  in  deeds  subscribed  and 

agreed  to  be  regbtered,    . 
Sealing  now  unnecessary,    . 
Practice  of  allowing  condescendence. 
Provision  of  Act  of  1593  as  to  name  and  designation  of  writer 
Provisions  of  Act  of  1681  as  to  writer  and  witnesses, 
Authority  to  write  deeds  bookwise  by  Act  of  1696,  . 
Provisions  of  that  Act  as  to  numbering  pages,  signing  each 

page,  etc.,  ..... 

Marking  number  of  pages  now  dispensed  with, 
Other  solemnities  dispensed  with  in  1874,    . 
Act  not  retrospective,  .... 

English  form  of  execution,  .... 
Special  cases  where  statutory  solemnities  dispensed  with. 
Additional  solemnity  prescribed  by  party  in  reference  to  his 

own  will,  ...... 

See  Seeding — Subscription — Notary — Blind  Persons — 

Witnesses — Teding  Clause. 

Special  Statutobt  Forms  of  Authbntioation. 

Crown  Private  Estates  Act,  1862,    .... 
Companies  Act,  1862,  .  .  .  .  . 

Merchant  Shipping  Act,  1854,         .... 
Acts  of  incorporation  of  railway  and  joint-stock  companies — 
as  to  transfers  of  stock,    ..... 

SOVEREIGN— 

Superscription  of  deeds  by,  .  .  .  •  . 

Source  of  all  feudal  rights,   ..... 

SPECIAL— 

Fftotory,      ...■••• 
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SPECIAL— conhnticrf. 

SubmiflBion, 

Charge, 

AdjndioatioD, 

Legacy, 

Service, 

See  Samee, 
SPECDOiTY  DEBT, 

SPE8  SUCCESSIONIS— 

Children's  right  under  marriage-contract, 

Cannot  be  adjudged,  .... 

STAMP-DUTIES— 

Object  of  Stamp  laws,  .... 

Deeds  not  admissible  in  eyidence  until  stamped. 

Adjudication  of  stamp-duty, 

Stamp  Acts  now  in  operation, 

Different  classes  of  duties,    .... 

Deeds  liable  according  to  real  nature  of  transaction, 

True  consideration  must  be  stated,   . 

Penalty  for  evasion,  .... 

Deeds  falling  under  general  title  of '  conveyance  on  sale,' 

Bond  of  annuity,      ..... 

Deed  of  sale,  where  part  of  the  price  remains  debt  of  purchase 

Where  several  obligations,  but  only  one  transaction, 

Separate  obligations  in  one  deed. 

Contract  of  marriage, 

Precepts  of  sasine,  . 

Settiements, 

Award  and  decree-arbitral,  . 

Agreement  to  refer  to  arbitration, 

*  Deed '  stamp, 

*  Deed '  as  distinguished  firom  '  will,' 
Uniform  duty. 
Receipts, 

Drafts  or  orders  on  bankers, 
Banker  paying  on  unstamped  order  cannot  recover  from 

debtor's  cautioners. 
Objections  to  deeds  as  not  written  on  proper  stamp. 
Parties  to  a  cause  cannot  waive  the  objection, 
Unstamped  instruments  admitted  as  evidence  in  criminal 

proceedings, 
Or  as  evidence  of  a  fact, 
Tenor  of  unstamped  deed  cannot  be  proved, 
Feu-charters  and  leases. 
Inventory  of  personal  estate, 
Additional  inventory, 
Ground-annual  right. 
Assignation  of  securities, 
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STAMP-DUTIES— coii^tnued. 

Foreign  bills  drawn  in  sets, 

Instmment  of  protest  of  bill, 

Bill  drawn  in  foreign  country, 

Indenture  of  apprentice, 

Articles  of  association, 

Letter  of  allotment,  ^ 

Inventory  of  writs  relative  to  disposition, 

ExKUFnONS  VBOX  DUTT. 

L  0.  U.,     .  . 

Deeds  for  sale  or  transfer  of  ships,  . 

Dispositions  omnium  bonorum^ 

Conveyances  relating  to  bankrupt's  estate,    . 

Appraisements  for  legacy,  succession,  and  inventory  duty. 

Mortis  catud  deeds,  .... 

Inventory  of  personal  estate  of  soldier,  etc.,  dying  in  service, 

ArTBB-STAU?IN6. 

With  or  without  penalties,  .... 

Deeds  must  be  properly  stamped  before  registration, 

Exceptions  as  to  bills,  notes,  drafts,  or  orders, 

Policies  for  sea-insurance,  . 

Agreements, 

Receipts,     . 

Bill  of  lading  and  charter-party, 

Indenture  of  law  apprentice, 

Proxy, 

Effect  of  after-stamping, 

Who  is  liable  to  pay  for  getting  deed  stamped  ? 

Pursuer  must  stamp  deed  he  founds  on, 

STIPEND— 

Assignation  of,  in  security,  ..... 
Completed  by  intimation  to  heritors, 
Obligation  of  relief  from  augmentations. 

See  Relief. 
SUBINFEUDATION— 

Prohibition  against,  ..... 

Prohibition  now  unlawful,    ..... 
Entry  of  vassal's  disponees  within  limited  time. 
Prohibition  not  meant  to  strike  at  conveyances  with  alternative 

holding,  ....... 

See  Conditions, 
Provisions  of  Titles  Act  1860,  when  purchaser  enters  with 

superior  within  twelve  months  after  date  of  conveyance,    . 

SUB-LEASE.  See  Lease. 

SUBMISSION— 

Contract  of,  ......  866  et  seq. 

If  of  importance,  can  be  proved  only  by  writ,  367 

VOL.  IL  2  S 
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SUBMISSION^cofKtntitfd. 

Verbal, 

By  oompany, 

By  agent  or  factor, 

OoDeral  or  special, 

Both  genera]  and  special, 

Arbiters  must  be  named, 

Not  enongb  to  appoint  holder  of  an  office,  . 

Exceptions  from  role  requiring  arbiters  to  be  named, 

Not  necessary  to  name  arbiter  in  contract  containing  agreement 

to  refer,  . 

Powers  and  duties  of  arbiters, 

ProTision  against  loss  of  proof. 

Obligation  to  implement  award, 

Power  to  issue  interim  decree, 

Falls  by  death  of  party,  of  arbiter,  or  of  oversman,  . 

Endurance  of,  when  part  of  an  agreement  or  lease,  . 

By  tutor,    ...... 

Bankruptcy  of  party  does  not  terminate, 

Action  of  reduction  of ,        . 

Provision  that  submission  shall  not  fall  by  death  of  party, 

Endures  for  year  and  day,  .... 

Homologation  when  submission  not  prorogated. 

See  Prorogation. 
Clause  of  registration, 

Stamp-duty  of  submission,   . 

Stamp-duty  of  agreement  to  refer,   . 

In  missives  of  sale,  . 

In  articles  of  roup,  . 

Power  to  submit  in  trust-deed. 

See  ArbitrcUton — Oversman — Decree  Arbitral. 

SUBSCRIPTION— 

Provisions  of  Act  of  1540,  .... 
Provisions  of  Act  of  1579  as  to  subscription  by  parties  or  two 

notaries  before  witnesses, 
Provision  of  Act  of  1681  requiring  subscription  of  witnesses, 
Provisions  of  Act  of  1696  as  to  deeds  written  bookwise. 
By  or  on  behalf  of  parties  who  can  write,    . 
Deeds  written  bookwise,  consisting  of  one  or  more  sheets. 
Where  last  page  only  subscribed,     . 
On  first  page  ineffectual, 
Should  be  below  the  whole  deed. 
Subscribing  deeds  written  in  form  of  roll, 
Ancient  mode  of  subscription, 
Regulated  by  Act  of  1672,  . 

Sovereign,  royal  family,  peers,  peeresses,  and  bishops, 
Other  parties. 
Notaries, 
Heirs  of  entail, 
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%b. 

371 

%h. 
372 

376 

ih. 
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ib. 
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ih. 
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385 
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SUBSCRIPTION— «mhnu«d. 
Married  women,      . 
On  behalf  of  registered  company,     . 
Most  be  without  aesiBtanoe, 
Where  party  cannot  write,  . 

See  Notary, 
By  blind  persons,     . 

By  initials,  . 


Signing  by  a  mark, 


See  Initials, 

•  • 

See  Mark. 


SUBSTITUTE— 

Meaning  of  term,     ..... 

'  Whom  failing '  not  necessary, 
Infeftment  of  institute  exhausts  precept,  and  substitute  must 
serve,      ...... 

Necessity  for  service  distinguishes  institute  from, 

Blank  in  name  of,    . 

Substitutions  in  grants  of  legacies,  . 

In  bond  of  provision,  .... 

Special  trust  for  substitutes, 

Heir  of  entail,         ..... 


PAGB 

38 

62 

38 

39e«M9. 

4648 
48 

49 


847 
%b. 


nil 

848 

241 

848,  998 

922,  923 

999 

1028,  1029 


Right  of  substitute  named  in  personal  bond  vests  without 
confirmation,        ...... 

Substitution  of  payees  renders  bill  null. 

See  Service — Institute. 
SUB-TENANT.  See  Lease, 

SUCCESSION  DUTY— 

Discharge  of,  as  a  burden  on  land,   .... 
Succession  Duty  Act,  ..... 

S  UCCESSION,  INTESTATE.     See  Intestate  Succession. 

SUCCESSION,  PERPETUAL— 

Under  Companies  Act,        .... 
Under  Act  of  1868,  .... 

SUMMARY  DILIGENCE— 

On  biUs  of  exchange,  .... 

Not  competent  where  bill  signed  by  initials. 

Nor  on  bill  signed  by  a  mark. 

Is  summary  diligence  competent  on  bill  holograph  of  drawer 

but  not  signed  by  him  ?   . 
On  bill  signed  by  procuratiou, 
On  bill  payable  by  instalments, 
Incompetent  on  bill  without  date,     . 
By  husband  on  bill  payable  to  wife  before  marriage. 
On  protest  in  English  form, 

On  foreign  bill,        ..... 
Incompetent  to  raise  summary  diligence  for  debt  after  expiry 

of  six  years,  ..... 

On  bank-draft,         ..... 


1139 
471 


721 
959 


414 
1112 

50C 
461 
462 

463 
464 
470 
472 
479 
601 
502 

517 
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SUMMARY  DILIOENGE— €on^miiec?. 

Inoompetent  od  extract  decree  arbitral,  without  deed  con- 
taining oonBcnt  to  registration,     .... 

See  Begtttratton  for  EoDecution. 
SUNDAY— 

Execntion  of  priyate  deeds  on, 

Judicial  acts  and  diligence, . 

Meditaiio  fugm  warrants, 

Bill  drawn  on. 

Accepted  on, 

Where  last  day  of  grace  is  a  Sunday, 

Apprentice  not  bound  to  work  on,    . 

SUPERIOR  AND  VASSAL— 
Rights  of,    . 

Relations  of,  not  affected  by  Act  of  1874, 
Where  feuar's  right  personal, 
Where  conditions  of  feu  contravened. 
Payment  of  entry  money  at  stated  intervals  or  on  changes  of 

ownership, 
Limitations  of  superior's  rights. 

Obligations  inherent  in  feu-right  need  not  be  expressly  renewed, 
Superior's  claim  for  payment  of  feu-duty,     . 
Superior  not  liable  in  assessment  for  building  parish  church, 
Nor  for  ordinary  parish  burdens, 
*  Now  bound  to  grant  charter  of  confirmation, 
Tide  to  superiority  ought  to  be  completed  before  entry  granted 

to  vassal. 
Title  validated  by  accretion, 
Superior  must  have  title  ex  facie  valid. 
Vassal  may  not  scrutinise  warrants  of  superior's  title, 
Literjection  of  superiors,      .... 
Multiplication  of  superiors,  .... 
Conveyance  to  two  parties ^>ro  indiviso  is  not  multiplication, 
Old  forms  of  sopiting  rights  of  superiority,  . 
Tinsel  of  superiority,  .... 

Forfeiture  under  Lands  Transference  Act,  . 
Petition  to  have  forfeiture  declared,  where  reddendo  does  not 

exceed  £6,  ..... 

Where  reddendo  exceeds  £5, 

Entry  from  Grown  or  Prince  in  vice  of  unentered  superior. 
Relinquishment  of  superiority  by  minute. 
Acceptance  of  relinquishment. 
Forfeiture  or  relinquishment  by  apparent  heir. 
Where  superiority  entailed, .... 
Deed  of  relinquishment  and  writ  of  investiture  under  Titles 

Acts, 
Superior's  rights  not  affected  by  sequestration  of  vassal  under 

Bankrupt  Act,     .... 

See  Entry  of  Vcuaale — Charter — Feu. 
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SUPERIORITY—  PAGK 

Casualties  of,  .....  .  622  et  seq. 

Disposition  of,         .....  .  752 

Ought  formerly  to  contain  alternative  holding,  753 

Where  superior's  title  is  to  '  superiority  and  feu-duties/  not 

to  Uhe  lands/     ......  755 

Security  over  superiority  ought  to  convey  the  lands,  1160 

Tide  to  claim  enrolment  as  freeholder,  755 

Delivery  of  disposition  to  vassal  implies  discharge  of  bygone 

feu-duties,  .  .  .  .  .  756 

Separation  of  property  and  superiority  in  making  up  title,       746  et  seq. 


Falls  under  courtesy,  ..... 

Not  affected  by  terce,  ..... 

Entailed  superiority,  redemption  of  casualties, 

See  Superior  and  Vassal — Consolidation. 

SURVIVORSHIP— 

In  destinations,        ...... 

Clause  of,  in  trust-disposition  and  settlement. 

Perpetual  title  of  trustees  for  religious,  etc.,  purposes, 

Of  legatee,  ....... 

SUSPENSION  OP  CHARGE— 

Summary  procedure  against  cautioner  in,      . 
Cautioner  not  entitled  to  withdraw,  .... 
Bond  of  caution  in  suspension  carried  by  assignation  of  bond 
charged  on,  .....  . 

SYMBOLS— 

In  giving  sasine,      ...... 

See  Delivery  of  Sasine. 
In  cognition  and  sasine,       ..... 

TACITURNITT— 

Discharge  of  debts  by,  ....  . 

Pleadable  before  lapse  of  prescriptive  period, 
Cases  in  which  plea  sustained  and  repelled,  . 

TACK.  See  Lease. 

TAXED  ENTRY.  See  Composition. 

TAXED  WARD, 

TEINDS, 

Valuation  of,  ....  . 

Bishops'  teinds,       ..... 

With  heritable  right,  .... 

Free  teind, ...... 

Do  not  pass  as  part  and  pertinent,   . 

Division  of  cumulo  feu-duty,  where  feued  along  with  lands, 

Symbols  of  infeftment,         .... 

Separate  act  of  infeftment  necessary, 
Intending  purchaser  ought  to  examine  state  of, 
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TEINDS— con^inuerf.  page 

Tack  of,      .......  321 

Aflsignation  of  tack  to  proprietor,     .            .            .            .  tZi 

Teroe  not  due  out  of,  unless  infeftment  in  them  by  erection,  855 

Deduction  for,  in  estimating  composition,  1148 

TENANT— 

Rights  of,  in  questions  with  purchaser,         ...  692 

See  Leaae, 

TENENDA8,  CLAUSE  OF, 632 

Points  out  superior  and  manner  of  holding,  ...  A. 

Enumeration  of  accessories  now  dispensed  with,  i& 

Controlled  by  dispositive  clause,       ....  & 

TENOR  See  Proving  the  Tenor. 

TERCE,    ..•••■*•  odo 

Husband's  sasine  is  measure  of,        ...            .  t2. 

Excluded  as  to  lands  held  on  personal  title,  .            .            .  t^. 

Where  fee  only  nominal,      .....  t& 

Where  absolute  disposition  by  husband  intended  only  as  security,  851 
Does  not  arise  if  marriage  dissolyed  within  year  and  day 

without  living  child,         .....  i&. 

Service  and  kenning  to,       ....            .  t^> 

Competition  between  widow  and  heir  or  disponee  of  husband,  iL 

Can  heirs  of  widow  claim  arrears  from  singular  successor  ?    .  iL 

Due  out  of  real  securities,    .....  '^ 

Is  terce  due  out  of  burdens  by  reservation  ?  .  t%. 

Due  out  of  burgage  lands,    .....  855 
Does  not  affect  superiorities,  leases,  coal,  or  teinds,  unless 

infeftment  in  them  by  erection,     .            .            .            .  iB. 

Excluded  by  special  provision  to  wife,          ...  873 

Special  provision  in  lieu  of  terce  does  not  exclude  jtu  rdictcB^  il 

Discharge  of,  as  a  burden  on  lands,              .            .            .  72<t 

TERM— 

Term  of  entry  in  feu-charter,  ...  .631 

In  disposition,         ....             .             .  681 

Where  term  not  specified,    .....    631, 681 

Legal  and  conventional  terms,         ....  638  ti  «v 

Term  of  payment  of  price  of  land  sold,  .724 

Arrestment  on  term  day,      .....  554 

TESTAMENT— 

Nomination  of  executor,  ...  .929 

Where  testator  gives  no  directions  to  executor,  i^ 

Where  no  executor  named,  or  executor  does  not  accept,  931 
Exempt  from  stamp-duty,    .....    205,  983 

Lands  cannot  be  burdened  by  a  simple  testament,    .  936 
But  a  clause  creating  a  burden  on  lands  may  be  incorporated 

with  a  testament,              .....  il- 
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TESTAMENT— con^tntkrrf. 

Heir-at-law  cannot  be  burdened  by  testament,  but  stranger 

disponee  can, 
Exercise  on  deathbed  of  reserved  power  to  burden,  . 
Doctrine  of  approbate  and  reprobate, 

Special  assignation  of  particular  effects  supersedes  confirmation, 
But  does  not  save  stamp  or  succession  duties. 
Conveyance  of  whole  moveable  estate  will  carry  moveables 

wherever  situated,  ..... 

Revocation  of.  See  Revocation, 

Notarial  execution  of  testamentary  writings. 
Parish  minister  may  act  as  notary,    . 
Testament  attested  by  legatee  and  executor, 
Pupil  cannot  make  testament, 
Minors  and  married  women  can,  without  consents,    . 
Nuncupative  or  verbal  testament, 

TESTAMENT  TESTAMENTAR  or  DATIVE, 

TESTAMENTARY  WRrTINGS, 

Effect  of  instructions  to  prepare  settlement. 

Verbal  directions  of  no  effect, 

Exemption  from  stamp-duty,  « 

Testator's  appointments  must  be  agreeable  to  law,     . 

Alterations  on  testamentary  writings. 

Authentication  of,    .  .  .  .  . 

Privileges  as  regards  authentication. 

Do  not  require  delivery  during  grantor's  life, 

TESTINGCLAUSE— 

Particulars  stated  in,  ...  . 

Statement  as  to  erasures,  marginal  additions,  etc.,     . 
Practice  as  to  completion  of,  .  .  • 

On  delivery  of  deed  inter  vivos,  grantee  may  get  clause  com 

pleted,     ....  .  • 

Correction  of  errors  in,         . 
Right  to  add  testing-clause  to  a  deed, 
Alterations  incompetent  after  deed  made  subject  of  an  inter 

locutor,    ...... 

Or  registered  for  preservation  or  execution,  . 

Unless  by  authority  of  Court, 

Provisions  of  Titles  Acts  when  deeds  partly  printed  or 

engraved. 
Altered  in  1868  and  1874,  .... 
Foreign  matter  should  be  excluded,  . 
But  not  inadmissible,  .... 

May  contain  designation  of  granter  of  deed, 

THELLUSSON  ACT— 

Proyisions  of,  extend  to  Scotland  as  regards  heritable  as  well 
as  moveable  property,      .... 
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TICKET—  FA61 

Form  ofi      .  .  .  .  .  .  .  245 

Passed  by  delivery  after  blank  indorsation,  .  .  .  t^. 

Transfer  of,  by  delivery,  struck  at  by  1696,  cap.  25,  \b, 

TINSEL  OF  SUPERIORITY, 789,  792 

TITLE— 

Where  unnecessary,             .....  1082 

Real  title,  personal  title,      .....  1083 

Progress  of  titles,    ......  702  d  s^. 

Title  given  to  beneficiary  by  Court,             .  1011 

Perpetual  title  to  trustees  for  religious  or  educational  purposes,  1111 
See  Completion  of  Tide — Prescription — Sale — Search. 

TOWN  CLERK— 

May  infeft  himself  in  burgage  lands,  652,  797, 798 

Rights  of,  as  to  preparing  instruments  of  sasine  under  Titles 

Act  of  1860,        .  .  .  .  .  797e(«j. 

Has  no  right  to  prepare  notarial  instruments  under  Acts  of 

1845,  1858,  or  1860, 798 

Rights  of  town  clerks  appointed  before  8th  March  1860,  799 

Where  no  burgh  register  of  sasines  is  kept,  ib. 

TRANSFER— 

Of  property  of  company  incorporated  under  Act  of  1862,  423 

Authentication  of  transfer  of  stock  of  railway  and  joint-stock 

companies,  ......  99 

430 
418 
ib. 
431 
ih. 
425 
431 
441 
442 


Of  shares,   ...... 

Adoption  of  transfer,  by  actings,  without  signing,     . 
By  executors  of  deceased  member  of  joint-stock  company, 
Transfer  must  be  6(m^y!(2e, 
Transferee  must  be  competent  to  accept  shares. 
Transfer  of  share  warrants, .... 

Transfer  to  a  minor^  .... 

Transfer  of  ships,     ..... 

Transfer  of  mortgage  of  ship, 

TRANSLATION— 

By  assignee  of  original  creditor,       ....  334 

Old  and  modem  forms,        .....  t&. 

Completed  by  intimation,     .....  335 

TRIBNNLW[i— 

Prescription  of  accounts,  etc.,  may  be  elided  by  reference  to 
debtor's  oath,       ......  354 

TROUT  PISHING— 

Passes  as  part  and  pertinent,  ....  60*2 

TRUST— 

Marriage  trust  for  settlement  of  wife's  property  on  herself  and 
children, .......  907 

Trust  for  liferenter  and  fiar  in  personal  bond,  .  .  265 

Trust  for  parent  in  liferent,  and  children  in  fee,       .  .  841 
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TRUST— cofUmuee^.  page 

Trast  and  security  for  payment  of  children's  provisions,  896  et  aeq. 

Gives  children  jus  crediti  and  preference,     .  .  .  i&. 

Trusts  connected  with  entails,  1055  et  seq. 

Latent  trust,  ......    178,  360 

Real  owner  held  to  be  shareholder  of  company,  where  trust 

fraudulent,  ......  433 

Probatiye  writing  not  necessary  to  prove  trust  under  Act  of 

1696,      .  .  .1173 

Trust  substitutions,  1110 

Service  as  heir  of  provision  in  trust,  tb. 


TRUST  FOR  CREDITORS— 
Objects  of,  . 

Clauses  of  trust-disposition, 

Provision  for  appointment  of  successors  to  original  trustees, 
Purposes  of  trust,    .  ... 

Preferable  debts,     ..... 
Deed  of  accession  by  creditor.^, 
Trustees  accountable  to  creditors, 
Liable  as  vassals,     ..... 
Can  sue  declarator  of  non-entry, 
Effect  of  trust  on  creditors'  succession. 
Debts  due  on  personal  bond  remain  moveable. 
Creditors'  right  attachable  by  arrestment, 
Debts  may  be  made  heritable. 
Stamp-duty,  ..... 

Acceding  creditors  cannot  take  separate  measures,   . 
Winding  up,  ....  . 

Trust  creates  burden  on  truster's  right,  radical  right  remaining 
m  him,    ....... 

TRUST-BOND  AND  ADJUDICATION— 
When  resorted  to,   . 

Gives  feudal  title  to  heir,     ..... 
Incompetent  where  service  already  ezpede  by  another  party, 

TRUST-DISPOSITION  AND  SETTLEMENT— 
Uses  and  objects  of. 
Clauses,       .... 
Number  of  trustees. 
Trustees  afterwards  named  by  truster. 
Sine  quo  non^ 
Survivorship  clause. 
Extends  to  trustees  named  by  codicil. 
Survivors  need  no  service,   . 
Quorum,      .... 
Gratuitous  trustees,  . 
Majority  now  quorum  by  law. 
Power  to  two  or  one  to  act,  . 
Interpretation  clause. 
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TRUST-DISPOSITION  AND  SETTLEMENT— ccwUtnuerf. 
Destination  to  assignees,      .... 
Precept  to  trustees  can  be  assigned, . 
Description  of  subjects  conveyed, 
Purposes  of  Trust — 
To  pay  expenses,     ..... 
Division  of  expenses  between  liferenter  and  fiar, 
To  pay  debts,  ..... 

Preferences  among  creditors, 
Disposal  of  residue, ..... 
Deed  of  directions,  ..... 
When  beneficiary  may  demand  money  in  place  of  land. 
Mode  of  securing  annuities, .... 

PowsRS  OF  Trustees — 

Power  of  assumption,  .... 

Additional  trustees  named  by  beneficiary, 
Power  to  trustees  to  name  their  own  successors, 
Infeftment  of  assumed  trustees  will  not  accresce  to  and  vali 

date  charter  by  prior  trustees  not  infeft,    . 
Power  to  resign. 
Trustees  entitled  to  obtain  feudal  right,  though  trust-deed 

under  challenge  by  truster's  heir. 
Power  to  sell  trust-estate. 
Where  implied,        .... 
Trustee  cannot  purchase. 
Trustees  must  not  go  beyond  powers  in  deed, 
Claims  of  Inland  Revenue  to  legacy-duty,  where  trustees 

directed  to  sell,    .... 
Discretionary  power  to  sell, . 
Right  of  succession  on  part  of  heirs  of  beneficiary, 
Whether  heir  in  heritage  or  next-of-kin  succeeds. 
Power  to  borrow,     .... 
Power  to  grant  feus,  leases,  etc.. 
Investment  of  funds. 

Funds  ought  not  to  be  lent  to  trustees  themselves, 
Arrestment  of  trust-funds  by  trustee. 
Rights  of  beneficiary  when  trust-funds,  under  administration 

of  partner  of  company,  employed  for  company's  behoof. 
Trustees  must  exercise  powers  in  manner  directed  by  the  deed. 
Power  to  purchase  Mands,'  . 
Does  not  include  feu-duties. 
Power  to  refer,  etc.,  ought  to  be  expressed. 
Appointment  of  factor. 
Remuneration  of  trustee  acting  as  factor, 
Interest  due  to  or  by  trustee  acting  as  factor. 
Liability  to  make  up  accounts  annually,  and  pay  interest  on 

accumulations. 
Appointment  of  law  agent,  . 
Remuneration  of  factor  and  law  agent, 
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TRUST-DISPOSITION  AND  SETTLEMENT— con^mwed. 

Trustees  not  entitled  to  make  profit  by  agency, 

Unless  they  have  power  to  name  one  of  themselves  agent, 

Clauses  of  indemnity  to  trustees, 

Liabilities  of  trustees, 

For  inyestments,      .  .417, 

Indemnity  or  relief  of, 

For  expenses, 

For  factors, 

Intromissions, 

Trustees  named  executors,  tutors,  and  curators, 

Liabilities  of  tutors  and  curators, 

Reyocation  of  prior  deeds.     See  Revocation, 

Acceptance  or  declinature  by  trustees, 

Legacy  to  non-accepting  trustee, 

Resignation  of  office  by  truBtee.s, 

Resignation  by  executors,    . 

Trustees  appointed  by  Court, 

Must  find  caution,   . 

Judicial  factor  on  trust-estate. 

Under  Bankruptcy  Act, 

See  Judicial  Factor. 

Beneficiary's  right  transmissible  by  assignation, 
Intimated  to  trustees, 
Arrestment  of  beneficiary's  right, 
.  Adjudication  where  radical  right  in  himself. 
Adjudication  or  inhibition  where  trustees  hold  particula 

heritable  subject  for  beneficiary,  . 
Litigiosity,  .... 
Discharge  by  legatee, — residuary  legatee. 

See  Legacies, 
Completion  of  trustee's  title. 
Heir  of  last  surviving  trustee. 
Entry  with  superior. 

Composition  payable  by  trustees,  under  Act  of  1874 
Termination  of  trust, 

Separate  agents  for  trustees  and  beneficiary, 
Declaratory  adjudication  by  beneficiary, 
Title  may  be  given  to  beneficiary  by  Court, . 
TrustKlisponee  cannot  act  as  notary  for  testator. 
Trustee  witness  to  trust-deed, 

TRUSTEE— 

Cannot  buy  lands  which  he  is  selling. 
Objection  cannot  be  taken  by  a  third  party, 
Cannot  purchase  claims  against  trust-estate, 
Personal  liability  of  trustees  holding  Bank  shares, 
When  trustee  is  registered  shareholder,  beneficiary  bound  to 
indemnify  him,     ...... 
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TBUSTEE-K^on^tntied 

Bond  to  trustees^     ..... 

See  Trust-Disposition  and  Settlenient, 

Trustee  in  sequestration,     .... 
May  not  purchase  bankrupt's  estate, 

See  Seqwstration — Trust  for  Creditors, 
TUTOR— 

Father  is  tutor  ex  lege^         .... 

Tutor-nominate,  tutor-at-law,  tutor-dative,    . 

Whether  residence  in  Scotland  necessary,    . 

In  what  cases  tutors  are  required  to  find  caution. 

Septennial  limitation  inapplicable  to  bond  of  caution  by, 

Powers  of  tutors,     ..... 

Can  grant  such  deeds  as  pupil  might  be  compelled  to  grant. 

Application  to  Court  for  enlarged  powers,    . 

Sale  of  portion  of  pupil's  expected  inheritance, 

Office  of  tutor  gratuitous,     .... 

Bound  to  denude  in  favour  of  ward. 

Powers  expire  with  office,    .... 

Discharge  granted  after  expiry  of  office  invalid. 

Statutory  powers  and  immunities  in  favour  of. 

Calling  and  citation  of  tutors  in  actions  against  pupil, 

Objection  that  tutor  cannot  be  attctor  in  rem  suam  not  plead 

able  by  third  parties, 
Submission  by  tutor  falls  on  his  death, 
Bound  to  accumulate  interest, 
Several  liability  of  tutors,     . 
Liability  of  trustees  named  tutors,    . 

See  Pupil — Pupils  Protection  Ad. 

TUTOR  AD  LITEM— 
Appointed  by  Court, 
Entitled  to  remuneration, 
E£fect  of  consent  by,  under  Entail  Amendment  Aui, 
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UDAL  TENURE, 
ULTIMA  HJERE8, 

UNION— 

Clause  of  ,    . 
Charter  of ,  . 

UNIVERSAL  LEGACY, 

UNLAWFUL  CONTRACTS— 

Will  not  be  enforced  by  the  Court, 
Obligations  contra  bonos  mores^ 
Legacy  6b  turpem  catiMm,    . 
Restraints  on  marriage. 
Marriage  brokage  contracts. 
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UNLAWFUL  CONTRACTS-HJontiVittccf. 

Literference  with  domestio  relations, 

Restraints  on  liberty  of  person  or  privileges  of  subject^ 

Restraints  upon  carrying  on  trade,  . 

Interference  with  freedom  of  election, 

Bribery  at  electionB, 

Baying  and  selling  offices  of  pablic  trusty 

Transactions  as  to  emoluments  of  office, 

Provision  of  Bankruptcy  Act  as  to  part  of  bankrupt's  salary 

payable  to  trustee  for  his  creditors, 
Pension  of  clerk  of  deceased  Lord  of  Session, 
Simoniacal  contracts. 

Stipulations  in  opposition  to  Revenue  Laws, 
Deduction  of  Income-tax, 
Contraband  of  trade, 
Oaming, 
Wagers, 
Usury, 

Pactum  de  hcereditcUe  viventis, 
Purchase  by  agents,  trustees,  factors,  directors,  heritable 

creditors,  etc., 
Buying  subject  of  depending  process,  to  whom  prohibited, 
Purchasers  deprived  of  office. 
But  sales  not  annulled. 
Pactum  de  guoid  litis  unlawful, 
But  not  if  made  after  lawsuit  concluded. 
Nor  if  made  by  a  mercantile  house, . 
Agreements  between  law-agents, 

UNSOUNDNESS  OF  MIND.         See  Incapacitated  Persons, 

USANCE— 

Bill  payable  at  usance,        .... 

USURY  LAWS— 

Abolished  in  1854, ..... 
Act  not  retrospective,  .... 
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158,  256 
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VASSAL— 

Rights  of  superior  and  vassal,  ....  562  et  seq. 

Vassal's  estate — dominium  ti<«7e— extends  a  cceh  ad  centrum,    563,  609 


Cannot  refute  feu,  ..... 

684 

See  Charter — Superior  and  Vassal — Feu. 

VRRBAL- 

Agreement  to  sell  lands,      .... 

695 

Agreement  validated  by  ret  inierventusy 

.    197,  198 

Legacy,       ...... 

.      88, 990 

Donatio  mortis  causd^           .... 

88 

Submission,              ..... 

867 

JLjOttaC,                •...«. 

1210 
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VERBAL— eon^tnuaf. 

TeBtameDt^  how  far  effeotaal,  .... 

Verbal  directions  to  make  will  of  no  e£feot,  . 
Verbal  authority  to  contract  for  feu, 

VESTING— 

Of  marriage-contract  proyisiona  to  children  out  of  entailed 

estate  during  father's  life, 
Fee-simple  estate,    . 
Rights  of  heir  of  marriage,  . 
Vesting  under  bond  of  provbion, 
Of  legacies. 
Suspension  of  Testing, 
Vesting  of  personal  right  to  land. 

See  Legacies, 

VITIATIONS— 

Re-ezecution  of  deed  partly  re-written  with  alterations, 
Authentication  of  alterations,  .... 

Proof  required  that  alterations  made  before  execution, 
Mode  of  authenticating  erasures,  deletions,  interlineations,    . 
Notice  in  testing-clause,       .  .  .  .  . 

Simultaneous  execution  of  duplicates. 

Alterations  in  testing-clause,  .... 

Evidence  of  writer  and  witnesses  that  alterations  made  at  or 

before  subscription  not  admissible. 
Effect  of  alterations  unauthenticated. 
Clerical  errors,        ...... 

Interlineations,        ...... 

Alterations  in  testamentary  writings. 

Vitiations  in  holograph  writings  made  after  delivery, 

Presumption  or  suspicion  of  fraud,   .  .  •  . 
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Not  necessary  to  establish  fraud  if  alterations  in  tuhdantialibusj  %b. 

Authentication  of  marginal  additions,  ...  75 

In  Register  of  Sasines,        .....    671,  782 


In  inhibitions. 
In  bank  drafts. 
In  arrestments, 
In  interlocutors, 

WADSET— 

Money  consigned  for  redemption  of,  not  arrestable  by  creditor 
of  consigner,        ...... 

But  may  be  arrested  when  wadset  declared  at  an  end, 

WAGERS— 

Not  actionable,        ...... 

Act  of  1845  as  to,  . 

wages- 
How  far  arrestable, ...... 
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157 
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WABD-HOLDING, 

Ganialty  of  ward,     . 
Taxed  ward, 
Abolished  in  1747,  . 

WARDING,  ACT  OF,     . 

WARNING— 

Of  agricultaral  tenaDt, 

Letter  diBpensing  with  warning, 

Not  liable  in  stamp-duty,  if  lease  stamped, 

WARRANDICE— 

Clause  of,     . 

Expressed  or  implied, 

Real  warrandice  implied  in  excambions, 

Personal  warrandice, 

Against  future  voluntary  deeds, 

From  &ct  and  deed, 

In  assignation  of  debt, 

Effect  of  absolute  warrandice  in  assignation  of  debt, 

In  rights  of  doubtful  value  warrandice  may  be  limited  to  sum  paid, 

Absolute  warrandice  in  conveyance  of  lands, 

Import  of  statutory  clause,  . 

Warrandice  of  consenter, 

Loss  arising  under  Statute  passed  after  sale  of  landi^, 

Effect  of  warrandice  in  case  of  eviction, 

Eviction  of  lease,     . 

Warrandice  is  strtcti  juris,  . 

Servitudes,  and  loss  by  fatality, 

Rights  of  real  warrandice,    . 

Action  of  recourse,  . 

Expense  of  defence. 

Intimation  of  threatened  eviction  to  party  liable  in  recourse, 

Sale  of  goods. 

House  let  for  particular  use, 

Sale  of  horse, 

Clause  of,  in  feu-charter. 

Exception  of  current  leases, 

Warrandice  of  trustees, 

Charter  by  progress  contains  no  warrandice, 

Against  augmentation  of  stipend, 

From  fact  and  deed  in  sale  of  lands  implies  transaction. 

Clause  of,  in  disposition, 

Founds  only  personal  claim, 

Exception  of  feu-rights  and  leases. 

Absolute  warrandice  by  seller  not  a  good  answer  to  objec 

tions  against  title. 
Is  seller  bound  to  discharge  real  warrandice  ? 
Clause  of,  in  bond  and  disposition  in  security, 
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WARRANDICE— con^tnuerf. 

In  agricultural  lease. 
Available  to  sub-tenant, 
In  mineral  lease, 
In  assignation  of  lease, 

WARRANT  OF  EXECUTION,  . 

WARRANT  OF  REGISTRATION, 
In  favour  of  assignee, 
On  notarial  instrument. 
In  burgage  lands, 
All  deeds  now  registered  in  virtue  of, 

WIDOW.  See  Marriage-Contract — Marriage, 

WIDOWS'  FUND  ANNUITY— 

Mode  of  dealing  with,  in  marriage-contract, . 

Annuity  under  Miniaters'  Widows'  Fund  Act  not  assignable, 

WIFE,  RIGHTS  OF. 

See  Marriage — Marrtage^Cant^'oct — Married  Women, 
WILL— 

Provisions  of  Act  of  1861  as  to  execution  of,  by  British  and 
foreign  subjects,  ...... 

Directions  for  disposal  of  lands  given  by  will, 
Land  may  now  be  bequeathed  by  will, 

See  Testament, 

WINDING  UP  OF  -PUBLIC  COMPANIES— 

Under  Companies  Acts,        .  .  .  .  . 

Judicial  winding  up  alone  competent  to  unregistered  Company, 
Liquidators,  ...... 

Orders  of  Court  of  Session  to  have  execution  in  England  and 

Ireland,  and  vice  versd,     .  .  .  .  . 

Summary  procedure  to  enforce  payment  of  calb  from  con- 

tributories,  ...... 

WITNESS,  INSTRUMENTART— 

Statutory  provisions  as  to  witnesses*  subscription, 

Where  notaries  sign  for  party. 

Must  see  notaries  subscribe. 

Should  see  blind  persons  sign, 

Attestations  of  witnesses, 

Number  of  witnesses  required. 

Who  may  be  instrumentary  witnesses. 

Grantee  cannot  attest  deed  in  his  own  favour. 

Notary  subscribing  for  party  cannot  attest  subscription  of 

himself  and  co-notary,       .... 
Must  subscribe  without  assistance,    . 
Must  know  the  party,  .... 

Acknowledgment  of  subscription  to  witnesses, 
Witnesses'  subscription  need  not  be  in  presence  of  party. 
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WITNESS,  INSTRUMENTAKY— can^muerf. 
Signing  after  death  of  granter  of  deed. 
Re-execution  of  deed,  ..... 

Erldenoe  required  in  order  to  reduction  of  deed  as  not  duly 
tested,     ....... 

Witnesses  should  add  the  word  '  witness'  to  their  subscription, 
Ought  to  see  blanks  filled  up  before  subscription, 
Deed  sighed  by  several  persons  before  the  same  witnesses, 
Designation  of  witnesses,      ..... 

May  be  appended  to  their  signatures  before  registration  of  deed, 
Case  where  designed,  but  not  named,  in  testing-clause, 


To  instruments  of  sasine, 

To  instrument  of  cognition  and  sasine. 

To  bill  signed  notarially. 

To  execution  of  charge, 

WOMEN— 

May  now  be  instrumentary  witnesses. 
Not  eligible  for  office  of  factor  hco  tutor  is,    , 

See  Married  Women, 

WOOD- 

Heir  of  entail  may  cut  and  sell,  if  ripe  for  cutting, 

WRIT— 

Of  Acknowledgmbnt, 

Of  CLARE  CONSTAT 

Op  Confirmation. 
Of  Investiturb,       .  . 
Of  Resignation. 

WRITS— 

Clause  of  delivery  of,  in  assignation  of  personal  obligation, 

Clause  in  disposition. 

Obligation  to  make  forthcoming. 

Writs  carried  by  disposition  of  lands, 

Conveyance  of  collateral  rights, 

Inventory  of,  relative  to  disposition. 

Blank  writs,  .... 

See  Assignation  to  Writs, 

WRITER  OF  DEED— 

Statutory  provisions  for  naming  and  designing, 

Where  writer  of  testing  clause  different  from  writer  of  deed, 

Unnecessary  now  to  name  or  design. 


656,  658 

1117 

461 

539 

50 
115 


1038 


1181 


See  Clare  Constat, 
See  Confirmatiov, 
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See  Resignation, 


791 


306 
689 

ih, 
690 

ib, 
691 
239  et  seq. 


31,  32,  59,  60 

61,  62 

33 


VOL.  II. 


2  T 


INDEX  OP  STATUTES  AND  ACTS  OP  SEDERUNT. 


665,  1197, 


I.  SCOTCH  AND  BRITISH  STATUTES. 


Alexander  n.  c.  24,  Brief  of  Distress, 

2  Robert  i.  c.  19,  Act  of  Warding, 

2  Robert  i.  c.  24,  Prohibition  of  Subinfeudation, 

Dayid  n.  c.  34,  Recognition  in  Crown  Feus, 

1400,  c.  19,  Recognition  in  Crown  Fens,     . 

1426,  c.  87,  Submissions,    .... 

1449,  0.  18,  Leases  valid  against  Singular  Successors, 

1467,  c.  71,  Tenure  of  Feu-Farm,  . 

1469,  c.    3,  Apprising  of  Debtor's  Lands,  . 

1469,  c.  36,  Entry  of  Apprisers,     . 

1474,  c.  57,  Charge  against  Superior  uninfeft, 

1475,  c.  66,  Cognition  of  Insane  Persons,  . 
1481,  c.  83,  Ratifications  by  Married  Women, 
1503,  c.  98,  Plough  Goods  exempt  from  Poinding, 
1540,  c.  74,  Signeting  King's  Letters  and  Charges, 
1540,  c.  75,  Execution  of  Summonses, 

1540,  c.  105,  Against  fraudulent  Double  Alienations, 

1540,  c.  106,  Charge  against  Heir  unentered, 

1540,  c.  117,  Subscription  of  Writs  made  imperative, 

1555,  c.  29,  Subscription  of  Reversions, 

1555,  c.  33,  Criminal  Summonses, 

1555,  c.  38,  Instruments  of  Resignation  ad  refnajientiam, 

1563,  c.  81,  Instruments  of  Resignation  ad  remanentiam, 

1567,  c.  27,  Sasine  in  Burgh, 

1578,  0.  66,  Competition  of  Confirmations,  . 

1579,  c.  70,  Sabbath  Observance,  . 

1579,  c.  80,  Witnesses  to  Subscription,  29,  35, 

1581,  c.  119,  Registration  of  Inhibitions,    . 

1584,  c.      4,  Registration  in  place  of  Sealing, 

1584,  c.  133,  Ministers  disqualified  from  Civil  Offices, 

1584,  c.  139,  Execution  of  Decrees, 

1585,  c.  18,  Curatory  of  Idiots,  etc., 

1592  (12  James  vi.),  Gold  and  Silver  Mines, 
1592,  c.  138,  Wrong  Boundaries,    ,  ,  , 
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1693, 

c. 

1594, 

c. 

1697, 

c. 

1599, 

1600, 

1600, 

c. 

1609, 

1617, 

c. 

1617, 

c. 

1617, 

c. 

1617, 

c. 

1621, 

c. 

1621, 

c. 

1621, 

e. 

1621, 

c. 

1621, 

c. 

1621, 

c. 

1641, 

c. 

1661, 

c. 

1661, 

c. 

1661, 

0. 

1661, 

c. 

1661, 

c. 

1661, 

c. 

1663, 

c. 

1669, 

c. 

1669, 

c. 

1669, 

c. 

1669, 

c. 

1672, 

c. 

1672, 

c. 

1672, 

c. 

1672, 

c. 

1681, 

c. 

1681, 

c. 

1681, 

0. 

1681, 

c. 

1681, 

c. 

1685, 

c. 

1685, 

0. 

1685, 

0. 

1686, 

c. 

1686, 

c. 

1686, 

c. 

1686, 

c. 

1690, 

c. 

1690, 

c. 

140 


179,  Writer's  name  to  be  insert  in  Writs,  . 

216,  Buying  of  Pleas, 

250,  Irritancy  6b  non  solutum  canofiem, 

Registration  of  Sasines  (4  Act.  ParL,  184), 

Registration  of  Sasines  (4  Act.  Pari,  237), 
13,  Registration  of  Homings, 

Registration  of  Sasines  (4  Act.  Pari.,  449), 

12,  Long  Prescription, 

13,  Vicennial  Prescription  of  Retours, 

14,  Executors*  Third, 
16,  Registration  of  Sasines, 

6,  Comprisings,   . 

14,  Gaming, 

18,  Alienations  by  Bankrupts, 

20,  Annual-rent  after  Denunciation, 

27,  Comprisings  from  Apparent  Heirs, 

28,  Usury, 
67,  Bonds  with  Clause  of  Interest, 

15,  Rescissory  Act, 

29,  Poinding  on  Decree  of  Inferior  Judges 

31,  Abbreviates  of  Adjudications, 

32,  Heritable  and  Moveable  Bonds, 
51,  Arrestments,   . 
62,  Payment  of  Debts, 

21,  Manses,  Glebes,  and  Stipends, 

3,  Registration  of  Instrument  of  Resignation, 

4,  Poinding, 
9,  Quinquennial  and  Vicennial  Prescription, 

10,  Interruption  of  Prescription,    . 

7,  Crown  Charters  written  Bookways, 

16,  Regulation  of  Judicatories, 

19,  Adjudication,  . 

21,  Subscription  of  Deeds, 

5,  Witnesses  in  Writs  (Stair's  Act),31,  32,  35,  39,  43,  52,  53,  56, 

58-60,  196,  239,  538,  657,  658,  781 

10,  Terce,  ......  873 

11,  Registration  of  Sasines  in  Burgh,  .  797,  1117 

17,  Sale  of  Bankrupt's  Lands,        .  .   572,  823,  825,  827,  1168 

20,  Bills  of  Exchange,       .....    227,  499 

22,  Tailzies,    892,  1014,  1015, 1020,  1025,  1031,  1036,  1041,  1042, 

1043,  1054 
38,  Registration  in  Books  of  Council  and  Session, 
43,  Execution  of  Summonses  in  Orkney, 

3,  Subscription  of  Interlocutors, 

4,  Subscription  of  Executions, 


PAOB 

31,  59,  60 
161 
625 
663 

ih, 

714,  1188 

663 

702,  1115 

1114 

929 

578,  663 

1191,  1192 

156 

179, 180,  294 

257,  281,  539 

1115 

258 

252 

ih, 

546 

713,  822 

252,  253 

552 

1191,  1192 

642 

783 

547 

560 

509 

33 

140,  664,  714 

255,  572,  825,  1191 

37 


823, 


17,  Writing  Bookways. 

19,  Registration  of  Sasines, 

20,  Sale  of  Bankrupt's  Lands, 
26,  Confirmation  of  Testaments, 


230 
536 
99 
539 
657 
663 
826 
937, 1138 


1354 


INDEX, 


1693,  c.  12,  CitatioDB,        ...... 

1693,  c.  13,  Infefiments  preferable  according  to  Date  of  BegiBtratioD, 
1693,  0.  14,  Registers,        ...... 

1693,  0.  15,  Registration  after  Creditor*s  Death, 

1693,  0.  18,  Signing  of  Interlocutors,  .... 

1693,  c.  35,  Procnratories  and  Precepts  available  after  Grantee's  Death, 


PAOS 

539 
664 
ib. 
225 
99 
227. 

645,  689,  739,  764,  765,  1087, 1097 
1695,  c.    5,  Septennial  Limitation  of  Gautionry,      .  274-281,  337,  353 

1695,  c.  24,  LiabUity  of  Apparent  Heirs,     .  350,  830,  870,  1114,  1116 

1695,  c.  41,  Executor  Creditors,     ....  1136, 1137 

1696,  c,    5,  Notour  Bankruptcy,     .  .        180,  292,  294,  353,  442,  1172 
1696,  c.  15,  Securities,  etc.,  allowed  to  be  written  Bookways,  32,  35,  6*2, 

63,  657 
1696,  0.  18,  Registration  of  Sasines,  ....  664 

1696,  c.  25,  Blank  Bonds  and  Trusts,  57,  239,  245,  471,  1173 

1201 

206 

227,  4i*U 

226 


1696,  c.  26,  Settling  of  Schools, 
1696,  c.  32,  Act  of  Grace,  .... 
1696,  c.  36,  Inland  Bills,    .... 
1696,  c.  39,  Registration  of  Writs  after  Grantor's  Death, 
1698,  c.    4,  Registration  for  Preservation,  . 

7  Anne,  c.  5,  Naturalisation, 

8  Anne,  c.  9,  Indenture  Stamps  (repealed  1870),  . 

9  Anne,  c.  14,  Gaming,     .... 
10  Anne,  c.  19,  Stamp-DutieH  (repealed  1870), 

12  Anne,  stat.  2,  o.  16,  Legal  Interest, 

1  Geo.  I.  c.  54,  Clan  Act, 

4  Geo.  II.  c.  21,  Naturalisation,     . 

7  Geo.  II.  c.  8,  Stock-Jobbing — Barnard's  Act, 
10  Geo.  II.  c.  8,  Stock-Jobbing, 
17  Geo.  II.  c.  11,  Ministers'  Widows'  Fund, 
20  Geo.  II.  c.  43,  Abolition  of  Heritable  Jurisdictions, 
20  Geo.  II.  0.  50,  Abolition  of  Ward-holding,  etc.,  . 


227 


143 
200,  363 
156 
200 
250 
673,633 
14^ 
157 

3341 
573,  575 
253,  540,  564,  566- 


572,  573,  611,  612,  626,  765,  1063,  1144 
10  Geo.  III.  c.  51,  Montgomery  Act,  892,  1063  et  seq,,  1104 

12  Geo.  III.  c.  72,  Promissory-Notes,  .     227,  489,  499,  508,  61t» 

13  Geo.  III.  c.  21,  Naturalisation,    .....  14^ 

14  Geo.  III.  c.  48,  Life  Insurance,   . 

15  Geo.  iiL  c.  28,  Colliers  and  Salters, 
17  Geo.  in.  c.  26,  Life  Annuities,  . 
17  Geo.  III.  c.  30,  Promissory-Notes, 
23  Geo.  III.  c.  18,  Bankruptcy  and  Promissory-Notes, 
33  Geo.  III.  c.  74,  Bankruptcy  (1793), 
37  Geo.  III.  c.  136,  Stamp-Duties  (repealed  1870),  . 
39  Geo.  in.  c.  56,  Colliers, 
39  &  40  Geo.  in.  c.  98,  Thellusson  Act, 
42  Geo.  ni.  c.  116,  Land  Tax, 

48  Geo.  in.  c.  149,  Stamp-Duties  (partly  repealed  1870), 

49  Geo.  in.  c.    42,  Public  Records, 
49  Geo.  ni.  c.  126,  Sale  of  Offices  of  Trust, 


149 

274 

472 

227,  499,  5H^ 

5ol 

36:^ 

149 

982, 1072 

106;] 

201,  2U2 

15l' 


INDEX. 


1365 


54  Geo.  m.  c.  137,  Bankruptcy  (1814), 

55  Geo.  iiL  0.  70,  Court  of  Session  Records, 
55  Geo.  in.  c.  184,  Stamp-duties  (partly  repealed  1870), 


PAGB 

.  183,  348,  561,  557,  1172 

229 

199,  202,  206, 

487,  959,  1126,  1127, 

1063 

.  229,  1086 

490 

1071 

1120,  1123 

1128,  1132,  1135 

,  1018,  1060-1062 

.    371,542 

542 

1051 

273,  314,  491,  535,  1121 

427 


797 


English 


59  Geo.  ni.  o.  61,  Building  of  Gaols, 

1  &  2  Geo.  iv.  G.  38,  Court  of  Session  and  of  Teinds, 

I  &  2  Geo.  IV.  c.  78,  Acceptances  of  Bills  of  Exchange, 
4  Geo.  IV.  0.  49,  General  Turnpike  Act, 
4  Geo.  IV.  c.  97,  Commissary  Courts, 

4  Geo.  IV.  c.  98,  Confirmations, 

5  Geo.  IV.  c.  87,  Aberdeen  Act,     .       862,  887  et  seq,,  912 

5  Geo.  IV.  c.  96,  Masters  and  Workmen,  Arbitration, 

6  Geo.  rv.  c.  24,  Small  Debt  Act,    . 
6  Geo.  rv.  c.  87,  British  Consuls,     . 

6  Geo.  IV.  c.  120,  Judicature  Act, 

7  Geo.  IV.  c.  67,  Banking  Societies  suing,    . 

10  Geo.  IV.  c.  19,  Registration  of  Sasines,    . 

II  Geo.  IV.  &  1  Will  IV.  0.  46,  Illusory  Appointments  (? 

Act),  ...... 

11  Geo.  IV.  &  1  Will  IV.  c.  69,  Jury  Court  Abolition, 

4  &  5  Will  IV.  c.  22,  Apportionment  Act,  . 

5  &  6  Will.  IV.  c.  41,  Gaming, 
5  &  6  Will.  IV.  c.  62,  Oaths  Abolition, 

5  &  6  Will.  IV.  c.  70,  Imprisonment  for  Civil  Debt, 

6  &  7  Will.  IV.  c.  33,  Erasures  in  Sasines,  . 
6  &  7  Will.  IV.  c.  42,  Rosebery  Act, 
6  &  7  Will.  IV.  c.  43,  Judicial  Ratifications, 

6  &  7  Will.  IV.  c.  58,  Presentment  of  Bills  of  Exchange, 

7  Will.  IV.  &  1  Vict.  c.  41,  Small  Debt  Act, 
1  &  2  Vict.  c.  70,  Rosebery  Act  Extension, 
1  &  2  Vict.  c.  114,  Personal  Diligence,       233,  257,  281,  501,  502,  524,  532, 

535  €t  aetj.,  547,  550,  560,  1121 

3  &  4  Vict  c.  48,  Feus  for  Churches  and  Schools  by  Heirs  of  Entail,        1065 

4  &  5  Vict.  c.  24,  Rosebery  Act  Amendment,  .  1064 

5  &  6  Vict.  c.  35,  Property  Tax,    .....    154,  864 

5  &  6  Vict  c.  45,  Copyright, 329 

7  &  8  Vict  c.  66,  Aliens  (repealed  1870),  ....  143 

7  &  8  Vict  c.  110,  Joint- Stock  Companies  Registration,  409 

8  &  9  Vict  c.  17,  Companies  Clauses,  .  303,  407,  409,  413,  417,  1063 
8  &  9  Vict  c.  19,  Lands  Clauses  Consolidation,  130,  384,  791,  1063 
8  &  9  Vict  c.  31,  Heritable  Securities  (1845),  (repealed  1868),      .  * 

8  &  9  Vict.  c.  33,  Railways  Clauses  Consolidation,  .  .  1063 

8  &  9  Vict  c.  35,  Infeftments  (sect  6  repealed  1868),       577,  578,  665  et  seq., 

689,  693,  712,  764,  780,  781,  797,  798,  1117 

8  &  9  Vict  c.  109,  Gaming, 157 

9  &  10  Vict  c.  75,  Joint-Stock  Banks  (Scotland  and  Ireland),  409 

9  &  10  Vict  c.  101  (Improvement  of  Land  Drainage),  130 

10  &  11  Vict  0.  47,  Service  of  Heirs  (repealed  1868),  * 
10  &  11  Vict.  0.  48,  Lands  Transference  (repealed  1868),  .                           * 


901 

1120 

.  273,274 

156 

136 

542 

672,  676,  782 

1063, 1064, 1066 

136 

490 

.  554,  559 

1067 


1366  INDEX, 

10  &  11  Viot  c.  49,  Lands  Transference  (Bargage),  (repealed  1868),  '* 

10  &  11  Yict  c.  50,  Heritable  Seonrities  (1847),  (repealed  1868),  .  * 

10  &  11  Viot.  c.  51,  Crown  Charters  (repealed  1868),  * 

11  &  12  Vict.  0.  36,  Entail  Amendment  (Rutherfurd)  Aot,  122,  129,  211,  247, 

875,  882,  891,  982,  1014  et  seq,,  1063,  1103 

12  &  13  Viol.  0.  51,  Pupils  Protection,  .  118,  260,  414 

13  &  14  Vict.  c.  36,  Court  of  Session,  122,  261, 273,  314,  536, 825, 1188, 119-J 
13  &  14  Vict.  c.  97,  Stamp-Duties  (partly  repealed  1870),  2U0 

15  &  16  Vict.  c.  83,  Patents,  .....  3*29 

16  &  17  Vict.  c.  34,  Income-Tax,  .....  154,  864 
16  &  17  Viot.  c.  51,  Succession  Duty,  ....  721,  959 
16  &  17  Vict,  a  59,  Stamp-Duties  (partly  repealed  1870),  200,  519,  ll'J9 
16  k  17  Vict.  c.  63,  Stamp-Duties  (repealed  1870),  115^ 
16  &  17  Vict.  c.  80,  Sheriff  Courts,  l:i04 
16  &  17  Vict.  c.  94,  Rutherfurd  Act  (Entails)  Amendment,  1049,  1050,  1053. 

1061,  1063,  lOdo 

16  &  17  Vict  c.  154,  Lands  Improvement  Company's  Act  (Private),  13<i 

17  &  18  Vict.  c.  62,  Heritable  Securities  (1854),  (repealed  1868),     .  ♦ 
17  k  18  Vict.  c.  83,  Stamp  Duties  (partly  repealed  1870),  204,  459,  484,  647 
17  &  18  Vict.  c.  90,  Usury  Laws  Abolition,                                        .  158,  256 

17  k  18  Vict.  c.  104,  Merchant  Shipping,  98,  300,  438,  445,  449, 

462,  547 

18  k  19  Vict.  c.  23,  Intestate  Moveable  Succession,  854,  856,  857,  874,  910, 

926,  930,  1131 

18  &  19  Vict  c.  63,  Friendly  Societies,      ....  371 

19  &  20  Vict.  c.  25,  Drafts  on  Bankers  (repealed  1876),  .  520 
19  k  20  Vict.  c.  46,  Imprisonment  for  Debt  under  5  Geo.  iv.  c.  96,  54:! 
19  k  20  Vict.  c.  47,  Joint-Stock  Companies,        (1856),   296,  315,  393,  40S. 

410,  413,  414,  416,  417,  421, 423,  465,  587 
19  &  20  Vict  c.  56,  Court  of  Exchequer,  Scotland,     200,  537,  544,  546, 550. 

551 
19  &  20  Vict  c.  60,  Mercantile  Law  Amendment,      177,  265,  271,  272,  276. 

282,  291,  356,  437,  457,  472,  491,  547 
19  &  20  Vict  c.  70,  Lands  Improvement  Company's  Act  (Private),  13(i 

19  &  20  Vict  c.  79,  Bankruptcy  (1856),       93, 152,  161,  180,  185,  206,  310, 

322,  339,  355,  406,  510,  808,  861,  981,  1165, 1168,  1196 
19  k  20  Vict  c.  81,  Stamp-Duties  (repealed  1870),  36o 

19  &  20  Vict  c.  89,  Marking  of  Pages  dispensed  with,  33,  64,  659 

19  k  20  Vict  c.  91,  To  amend  54  Geo.  iii.  c.  137,  184,  557,  826,  827, 

1172,1193 

20  k  21  Vict  c.  14,  Joint-Stock  Companies  (1857),  408,  409,  414,  416, 

417,  421,  423,  587 
20  k  21  Vict  c.  19,  Bankruptcy  and  Real  Securities  (Scotland)  (1857),     184. 

1172 
20  k  21  Vict.  c.  26,  Registration  of  Leases, 

322,  331,  333,  682,  1197,  1208  ti  ^q, 
20  &  21  Vict  c.  49,  Joint-Stock  Banking  Companies  (1857).     315,  408,  409. 

5S7 
20  &  21  Vict  c.  56,  Distribution  of  Business  in  Court  of  Session,       123,  1042 


INDEX,  1367 

PAGE 

21  &  22  Vict.  c.  20,  Stamp-Duties  (repealed  1870),  .  619 

21  &  22  Vict  c.  56,  Confirmation  and  Probate  (1858),  93,  1119  et  seq. 

21  &  22  Vict.  0.  60,  Joint-Stock  Companies  Amendment  (1858),       408,  409, 

414,  416,  422,  587 
21  &  22  Vict.  c.  76,  Titles  to  Land  (Scotland)  1858  (repealed  1868),  * 

21  &  22  Vict.  c.  79,  Drafts  on  Bankers  Amendment  (repealed  1876),         520 

21  &  22  Vict.  c.  91,  Joint-Stock  Banking  Companies  Limited  Liability,    408, 

587 

22  Vict.  c.  30,  Confirmation  and  Probate  Amendment  (1859),  1125 
22  &  23  Vict.  c.  36,  Inventory  Duty,          ....  1126 

22  &  23  Vict.  c.  63,  Law  Ascertainment  Facilities,  94 

23  Vict.  c.  15,  Stamp-Duties  (partly  repealed  1870),  89, 1122,  1126 
23  &  24  Vict.  0.  33,  Bankruptcy  (Scotland)  Amendment  (1860),  .  809 
23  &  24  Vict.  c.  80,  Inventory  Duty  on  Heritable  Securities,  89,  1126,  1128 
23  &  24  Vict  c.  95,  Labourers'  Cottages  on  Entailed  Estates,         .           1067 

23  &  24  Vict  c.  143,  Titles  to  Land  (Scotland)  1860  (repealed  1868),  * 

24  &  25  Vict  c.  11,  Ascertainment  of  Law  of  Foreign  Countries,  .  94 
24  &  25  Vict  c.  50,  Railway  Mortgage  Transfer  (repealed  1870),  303 
24  &  25  Vict  c.  84,  Gratuitous  Trustees,  803,  900,  947,  955,  965,  966,  980 
24  &  25  Vict  0.  86,  Conjugal  Rights  Amendment,  130  et  seq.,  850-855 
24  &  25  Vict  c.  92,  Return  of  Inventory  Duty,  .  1127 
24  &  25  Vict  c.  114,  Wills  of  Personal  Estate,                                .114,  941 

24  &  25  Vict  c.  121,  Wills  of  Personal  Estate  and  Domicife,  92 

25  &  26  Vict  c.  37,  Crown  Private  Estates  (1862),  .  97 
25  &  26  Vict.  c.  85,  Transmission  of  Moveable  Property  (Scotland)  1862,  295, 

298,  300,  304,  310,  324-326,  331-335,  436 
25  &  26  Vict  c.  89,  The  Companies  Act  (1862),         98,  815,  392,  393,  404, 

410435,  465,  587 

25  &  26  Vict  c.  101,  Police  and  Improvement  (Scotland)  1862,  1164 

26  &  27  Vict  c.  115,  (Jratuitous  Trustees  Amendment,      947,  955,  965,  966, 

980 

27  &  28  Vict  c.  19,  The  Companies  Seals  Act  (1864),       .  419 

27  &  28  Vict  c.  56,  Inland  Revenue, 

28  &  29  Vict  c.  86,  Partners'  Liability,     . 
30  Vict  c.  23,  Stamp-duties, 
30  Vict  c.  29,  Sale  and  Purchase  of  Bank  Shares, 
30  &  31  Vict  c.  96,  Debts  Recovery, 
30  &  31  Vict  c.  97,  Trusts  (1867),  804,  900,  947,  951,  955  et  seq.,  980, 

981,  1011 
30  &  31  Vict  c.  131,  The  Companies  Act  (1867),  424  et  seq, 

30  k  31  Vict  c.  144,  Policies  of  Assurance,  .    325,  331 

31  &  32  Vict  c.  34,  Registration  of  Writs,  .  227,  231 
31  &  32  Vict  c.  54,  Judgments  Extension,  .  227,  545 
31  &  32  Vict  c.  64,  Land  Registers  (1868),       140,  228,  539,  665,  669,  714, 

717,  864,  1184,  1189 
31  &  32  Vict.  c.  84,  Entail  Amendment  (1868),  1042,  1061,  et  seq,  1072 

31  &  32  Vict  c.  100,  Court  of  Session,  125,  261,  282,  536,  538,  1189 

31  &  32  Vict  c.  101,  Titles  to  Land  Consolidation  (1868),  .  * 

31  &  32  Vict.  c.  125,  Corrupt  Practices  at  Elections,  .  .  150 


445 
405 
208 
426 
560 


1358 


INDEX. 


fAGE 

32  &  33  Vict.  c.  116,  Titles  to  Land  Goii8olidati<Ni  (1868)  Amendment,  lO04. 

1007-1010,  IIM,  1165 

33  Vict,  a  14,  Natoralisation  (1870),  ....  144,  439 
33  k  34  Vict  c.  35,  Apportionment  (1870),  .  .  -27:5 
33  &  34  Vict.  c.  63,  Wages  Arrestment  Limitation,  554 
:)3  k  34  Vict  c.  97,  The  Stamp  Act  (1870),        199-210,  213,  363,  430,  445, 

458,  459,  497,  519,  648,  691,  808,  933,  115^ 
33  k  34  Vict.  c.  99,  Inland  Bevenne  Repeal,  200,  303,  363,  459,  487,  115^ 
33  k  34  Vict  c.  104,  Joint^tock  Companies  Arrangement,  426 

490 
5:U,  5o^ 
4^i' 
2,  955,  974 
4:^J 
154 
162 

851 

1057,  10G4 


473,  95 


34  Vict  c.  17,  Bank  Holidays  (1871), 

34  &  35  Vict  c.  42,  Citation  Amendment,  . 

34  &  35  Vict  c.  74,  Days  of  Grace, 

34  k  35  Vict  c.  81,  Deathbed,         65,  81,  137,  234,  254, 

34  k  35  Vict  c.  110,  Merchant  Shipping  (1871),    . 

35  &  36  Vict  c.  62,  Education  (Scotland), 

36  &  37  Vict  c.  63,  Law  Agents,  . 

36  k  37  Vict  c.  85,  Merchant  Shipping  (1873),     . 

37  k  38  Vict  o.  31,  Conjugal  Rights  Amendment, . 
37  k  38  Vict  c.  37,  Appointments  under  power,  . 
37  k  38  Vict  c.  82,  Church  Patronage,  121,  154,  707, 

37  k  38  Vict  c.  94,  Conveyancing  and  Land  Transfer  (1874), 

38  Vict  c.  23,  Stamp-Duties,  .....  206 
38  k  39  Vict  c.  41,  Confirmation  to  Small  Intestate  Estates,                      1125 

38  k  39  Vict.  c.  61,  Entul  Amendment  (1875),  890, 1047,  1049  el  teg.,  1071 

39  Vict  c.  6,  Sea  Insurance  Policies, 
39  k  40  Vict  c.  24,  Confirmation  to  Small  Testate  Estates, 
39  k  40  Vict  c.  70,  Sheriff  Courts  (Scotland)  1876, 

39  &  40  Vict  c.  81,  Crossed  Cheques  (1876), 

40  k  41  Vict  c.  29,  Married  Women's  Property  (Scotland),  1877, 

314,  853 
40  k  41  Vict  c.  40,  Registered  Writs  Execution  (ScoUand),      226,  228,  2*29, 

230^  233,  501,  545,  550,  665 
40  k  41  Vict  c.  50,  Sheriff  Courts  (Scotland)  1877,  831 

456 

85)0,  1071 

49 

9o 


2"> 

1126 

439,  537.  931 

521 

131 


41  Vict  c.  13,  Bills  of  Exchange  (1878),  . 

41  k  42  Vict  c.  28  Entails  (Scotland)  1878, 

41  &  42  Vict  c.  43,  Marriage  Notice  (Scotland)  1878, 

41  k  42  Vict  c.  67,  Foreign  Jurisdiction  Act  1878, 

42  k  43  Vict  c.  40,  Conveyancing  (Scotland)  1874,  Amendment 

42  k  43  Vict  c.  44,  Lord  Clerk  Register  (Scotland)  1879, 

42  &  43  Vict  c.  76,  Companies  (1879), 

43  Vict  c.  12  (Hypothec  Abolition), 
43  Vict  0.  19,  Companies  (1880),  .... 
43  k  44  Vict  c.  4,  Judicial  Factors  (Scotland)  1880, 
43  &  44  Vict  c.  26,  Married  Women's  Policies  of  Assurance 

(Scotland)  1 880,  ..... 

43  k  44  Vict  c.  34,  Debtors  (Scotland)  1880, 

43  k  44  Vict.  c.  47,  Ground  Ghune  (1880), 

44  Vict.  c.  12,  Inland  Revenue,      .... 


116^ 

229 

416,  425 

555 

426 

1004 

85^ 

537,545 

1200 

201 


INDEX, 


1359 


PAGE 

44  k  45  Vict.  c.  21,  Married  Women's  Property  (Scotland)  1881,       138,  184, 

322,  850,  852,  860,  908 
44  &  45  Vict.  c.  22,  Bankruptcy  and  Cessio  (Scotland)  1881,  .  545 

44  &  45  Vict  c.  47,  Presumption  of  Life  Limitation  (Scotland)  1881,  832 

*  The  references  to  the  Consolidation  Act  of  1868  and  the  Conveyancing  Act  of  1874 
arc  so  numerous  that  a  list  of  them,  which  would  serve  no  useful  purpose,  is  not  given. 
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ADDENDA  ET  CORRIGENDA, 


Page  39,  note  •,   after  **  grantor,"  read  **be  validly  executed  on  behalf  of  such 
granter." 

P.  259,  note  5 ;  see  remarks  on  Wellwood's  case  in  Malcolm's  Executors  v.  Malcolm, 
10th  December  1869,  8  Macph.  272. 

P.  356,  note  2,  for  25  read  60. 

P.  614,  note  %  Zetland  v,  Hislop.    This  case  has  been  reversed  by  the  House  of  Lords ; 
—12  June  1882,  19  S.  L.  R.  680. 


PRINTKD  BY  T.  AND  A.  C0X8TABLE,  PRINTERS  TO  HER  MAJESTY, 
AT  THE  EDINBUROIf  UNIVERSITY  PRESS. 


li 


Law  Boohs  Published  by 


Buchanan  on  Teinds. 

A  Treatise  on  tlie  Lawof  Teiiids  or  Tithes.  Bjr  Wiluam  Buohamam, 
Esq.,  AdvocAte.    8vo.    Price  168. 

'"Ilitf  rMd«r  will  And  ttbiiiid«ni  iuformaUoo  on  vtvey  eonoslvabto  point  eonoeeud  wllk  Um 
Uw  of  tliia  detcriptloii  of  ]»ropert]r.  and  the  il|fau  of  Uio  Oiareh,  tbo  borilor,  tlM  pttroa,  aad  Ibo 
tUuUr.*— /oiiniaJ  of  Juritprudtnot. 

Rots'  Leading  Oases.    Mwcantfle  Law. 

Lending  Cases  in  the  Commercial  Law  of  £agland  and  Scotland, 
selected  and  ai-rauged  in  systematic  order,  with  Notes.  l)y  tiie  late 
(iKouGK  Uo88,  Esq.,  Advocate,  Professor  of  Scots  Ijiw  in  the 
Univcraily  of  Kdinbiirgb.  'Hiree  vuls.,  royal  8vo.   Price  £8,  Ids.  6d. 

Ross'  Leading  Oases.    Land  Rights. 

I^eading  Cases  in  the  Iaw  of  Scotland  ; — J«anil  Riglits.  Prepared 
from  the  original  pleadings,  arranged  in  systematic  order,  and  eluci- 
dated by  opinions  of  the  Court  never  before  publlslied.  liy  the  late 
Gborgb  Robs,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
Univci-siLy  of  Edinbnrgh.    Three  Vols.,  royal  8vo.     Price  £3,  Ss. 

Hnme  on  Orimes.    Fourth  Edition. 

Commentaries  on  the  I^w  of  Scotland  respecting  Crimes.  By  the 
lion.  David  Hums,  one  of  the  Barons  of  Exchequer ;  with  a  Snp- 
piemen t  by  Rkn.iamin  Kobkrt  Bku*,  Esq.,  Advocate.  Two  Vols., 
4 to.     Price  £4, 4s. 

**  Biuun  llunio's  wurli.  which  miMt  «lw*jra  lunti  Um  ftiuntUUiiii  of  tnu  CHwInaI  JnftapmdeiKO. 
— UitoM'f  OtimmtU  Lmm. 

Kinnear's  Digest  of  Appeal  Oases. 

Digest  and  Analytical  Index  of  the  Decisions  In  the  House  of 
I^rds,  on  Appeal  from  Scotland,  from  the  Union  Ull  Session  1864. 
By  Jonr  Boyi»  Kinmkak  Esq.,  Advocate,  and  of  Uncoln'a  Inn, 
Barrlster-at-I^w.    8vo.    Price  15s. 

Kinnear  on  the  Law  of  Bankruptcy.    Second  Edition. 

A  Practical  Treatise  on  the  l4tw  of  Bankruptcy,  under  the  existing 
StAtntes  in  Scotlnnd.  Bv  Jotm  Hotd  Kinnkau,  Esq.,  AdTOcate, 
and  of  tho  Inner  Temple,  liflrristcr-at-I«aw.  One  Vol.  8vo.  Price  16s. 

**  UnqueBtionabljr  the  be»t  of  che  TVei^tiiieii  on  tfi«  pmetle*  of  thtt  fnportMit  biwiA  of  Um 
Law.** — Jcmmal  *»/ JurigprutUnce. 

Omond's  Merchant  Shipping  Acts. 

The  Merchant  Shipping  Acts,  1854  to  1876,  with  Notes  and  Index, 
and  an  Appendix  of  Relative  Statutes,  Bnles  for  Courts  of  Survey, 
and  Investi|ation8  Into  Shipping  Casualties,  Forms,  &c  By 
George  W.  i\  Omonu,  M.A.  Advocate.  One  VoL  8vo.   Price  ISs. 

Nicolson  on  Elections.    Second  Edition. 

A  Practical  Treatise  on  the  I^w  of  Parliamentary  Elections  In 
Scotland,  including  the  KlecUon  of  Representative  Peers,  and  the 
Registration  of  Voters  in  Counties  and  Burghs,  with  a  copious  Ap- 
pendix  of  Statutes  and  Forms.  By  James  Badkkaoh  Nioolsor, 
Esq.,  Advocate.    One  vol.,  Svo.    Price  18s. 

**  Prom  iu  erabnielnr  tht  whole  latrlslnUoa  on  Um  nibjflct,  II  ^mmmm  AdvanUifw  whlib  «o 


Bell  &  Bradfute. 


Birnie's  Issuefl  in  Jury  Trials. 

Notes  on  Issnes  in  Jaiy  Trials,  with  References  to  Reported  Ex- 
amples.    By  J.  B.  L.  BiRNiR,  Esq.,  Advocate.    Demy  8vo.    Price 

68. 

"It  li  Altogether  «  most  usefal  book." — CouTomi. 

"No  praeCislng  lawyer  can  dispense  with  iiJ^—UaUif  Review. 

Duncan's  Parochial  Ecclesiastical  Law.    Second  Edition. 

Treatise  on  the  Parochial  Ecclesiastical  Law  of  Scotland.  By  John 
M.  Duncan,  Esq.,  Advocate.  Second  Edition.  One  large  Vol. 
8vo.    Price  £t,108. 

"The  most  eanory  perosel  wiU  convinee  anyone  tliat  the  book  Is  a  asefal  one.  It  is 
maeh  more  than  a  mere  algest  of  eases,  whteh  Is  osoally  the  highest  resolt  attained  in  legal 
Uteiatore.  The  safajeets  treated  embrace  Parishes  in  general.  Patronage,  Ohnrches,  Ohoreh- 
yards.  Stipends,  Manses,  Qlebes,  Heritors,  Schools,  and  8ohooImaBters.''^^l««9eis  Ueraid. 

Macbeth's  Handbook. 

Handbook  of  the  Roads  and  Bridges  Act,  1878  (41  and  42  Vict 
cap.  51).  By  Daniel  Macbeth  Jr.,  Advocate.  One  Vol., 
demy  8vo.    Price  98. 

"Perhspe  the  most  nsefkd  portion  of  tlie  whole  work.  howeVer,  is  the  Anidjlical  Index, 
which  is  most  exhanstive,  snd  contains  refbrencas  to  every  ponton  of  the  Act,  and  iu  every 
Ibnn  that  It  Is  at  all  possible  they  may  require  to  be  oonsnlced."— i^.  B,  DaUjf  MeU. 

"  Mr  Macbeth  hsa  done  good  service  by  the  pablicatlon  of  this  Handbook We 

recommend  the  Handbook  to  everyone  interested  fa  the  Roedt  and  Bridges  of  Sootlaad.**— 
JkHlif  Stview. 

"  Mr  Mttcbeth  hss  done  his  best  to  pot  the  provisions  of  the  Act  into  a  more  Intelligible 
shape,  and  his  edition  of  It  cannot  fiiil  to  be  acceptable  to  the  large  number  of  persons  who 
haTe  to  do  with  roads  and  bridges  in  BooUsnd.  The  index  alone  would  have  made  the  work  a 
naeflilone."- 


gym's  Analysis. 

An  Analysis  of  the  Employers' Liability  Act  1880  (43  and  44 
Victoria,  cap.  42).  Hy  John  David  Sym,  M.A.,  Advocate.  With 
an  Appendix  containing  the  Act.    Demy  8vo.    Price  2s.  6d. 

"  This  masterly  Anntystsand  explanation  of  the  provisions  of  the  Xmployers*  Liability 
Act,  passed  during  last  Session  of  Parliament^  ouRht  to  be  in  the  hands  of  every  employer  of 
labour.  Mr  Hjm  makes  alike  clear  the  principles  on  which  the  Act  is  constructed,  and  the 
manner  in  which  it  may  be  expected  to  operate."— DaAy  Review. 

"  While  useful  to  legal  practitioners,  the  book  will  be  serviceable  to  anybody  who  desires 
accurate  knowledge  on  this  much  discussed  and  rather  complicated  sutJect.^*tfeo<tMafi. 

Smith's  SherilT-Oonrt  Acts  and  Dlnstrations. 

Acts  of  Parliament  relating  to  Sheriff- Conrt  Practice^  with  illns- 
trations  from  Decisions  of  the  Supreme  ('onrts,  and  Notes :  And 
an  Appendix  wliich  contains  the  Act  of  Sederunt  and  Relative 
Forms  under  the  Employers  and  Workmen  Act,  1875.  By  W. 
Patbrson  Smith,  Solicitor,  Wick.    In  one  vol.,  8vo.    Price  7s.  6d. 

Cameron  on  Joint  Stock  Companies. 

Summary  of  the  Law  of  Joint  Stock  Companies,  under  "The 
Companies  Acts  1862  and  1867,**  witli  an  Appendix  containing  the 
whole  of  the  Acts  relating  to  Joint-Stock  Companies,  together 
with  a  copious  Index.  By  P.  11.  Camkiion,  Esq.,  8.S.C.  Crown 
8vo.    Price  lOs. 

"Oontalns  everything  wante«l,  and  It  Is  the  most  convenient  and  practical  work  of  the 
kind  yet  pnbllshed.*^— fflaf^ow  Ifewt. 


